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NOTE  TO  FIRST  AMERICAN  EDITION 


The  object  of  this  authorized  American  edition  of  Sir 
William  Anson's  well-known  treatise  is  to  give  parallel  refer- 
ences to  selected  American  authorities  where  the  American 
law  corresponds  with  the  English  law  as  stated  by  the  author, 
and  to  indicate  clearly  the  points  at  which  the  American 
authorities  either  disagree  wholly  with  the  English  law,  or 
are  strongly  divided  among  themselves.  No  attempt  at  ex- 
haustive citation  of  authorities  has  been  made.  The  simplicity 
and  conciseness  of  the  author's  treatment  would  be  marred  by 
a  large  citation  of  cases,  and  the  book  would  be  to  that  extent 
less  useful  to  the  student.  If  the  editor's  citations  exceed  in 
amount  those  of  the  author,  it  is  only  because  the  American 
law  is  the  law  of  upwards  of  fifty  jurisdictions,  while  the  Eng- 
lish law  is  the  law  of  but  one. 

The  abbreviation,  "H.  &  W.,"  following  the  citation  of 
cases,  refers  to  "Huff cut  and  Woodruff's  American  Cases  on 
Contract,"  a  volume  prepared  especially  to  accompany  Sir 
William  Anson's  text. 

Statutory  changes  have  generally  been  indicated  by  refer- 
ences to  Stimson's  American  Statute  Law,  a  work  of  great 
service  to  American  students  and  practitioners. 

It  is  hoped  that  this  edition  may  serve  to  increase  the  use- 
fulness of  a  book  which  is  already  the  universally  acknow- 
ledged model  of  what  a  student's  book  should  be. 

E.  W.  H. 

CoBNEU  Univeesitt,  COLLEGE  OF  Law,  October,  1895. 


NOTE  TO  SECOND  AMERICAN  EDITION 


The  eleventh  English  edition  is  here  given  in  full.  The 
text,  however,  has  been  arranged  in  numbered  sections  with 
black-letter  headings,  and  such  portions  of  it  as  deal  with 
modem  English  statutes  of  local  interest  have  been  printed 
in  small  type.  At  several  points  the  American  notes  or  addi- 
tions have  been  carried  into  the  text  in  order  to  afford  an 
opportunity  for  fuller  treatment,  but  these  insertions  are  in 
all  cases  clearly  indicated.  (See  sections  110,  175,  284r-291, 
324-329,  365-370).  While  the  notes  have  been  considerably 
expanded  in  this  edition,  and  the  statutory  references  in- 
creased, an  effort  has  been  made  to  keep  the  editorial  work 
within  a  compass  suitable  for  an  elementary  text. 

The  references  to  H.  «&  W.  are  to  the  second  edition  of 
Huffcut  and  Woodruff's  American  Cases  on  Contract. 

E.  W.  H. 
Cornell  Untveksitt,  College  of  Latt,  August,  1906. 


PREFACE  TO  THE  ELEVENTH  EDITION 


I  HAVE  little  to  say  in  offering  the  eleventh  edition  of  this 
book  to  the  public.  The  preface  to  the  sixth  edition,  which  I 
leave  as  it  was  written  in  1891,  will  explain,  to  any  one  who 
may  be  interested  in  the  matter,  the  origin  and  purpose  of  the 
book.  I  have  endeavored  in  the  eleventh  edition  to  bring 
the  book  up  to  date,  to  introduce  new  authorities  with  the 
least  possible  enlargement  of  the  text,  to  simplify  passages 
that  seemed  obscure,  and  to  preserve  the  character  of  an  ele- 
mentary treatise.  I  have  again  to  thank  my  friend  Mr. 
Graham-Harrison,  of  All  Souls  College  and  of  Lincoln's  Inn, 
for  valuable  help  in  the  suggestion  of  improvements,  in 
advice  on  points  of  difficulty,  in  correction,  and  in  revision. 

W.  R.  A. 

All  Souls  College,  April,  1906. 
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When  the  subject  of  Contract  was  first  introduced  into  the 
School  of  Jurisprudence  at  Oxford,  in  the  year  1877,  teachers 
of  law  had  to  consider  the  books  which  their  pupils  might 
best  be  directed  to  read.  Some  works  on  the  subject,  of  ac- 
knowledged value  to  the  practicing  lawyer,  were  hardly  suit- 
able for  beginners,  and  the  choice  seemed  to  lie  between  the 
works  of  Mr.  Leake,  Sir  Frederick  Pollock,  and  the  late  Mr. 
Smith.  Of  these,  Mr.  Smith  alone  wrote  expressly  for  students, 
and  I  had,  as  a  student,  read  his  book  with  interest  and  ad- 
vantage. But  I  thought  that  it  left  room  for  an  elementary 
treatise  worked  out  upon  different  lines. 

Neither  Sir  Frederick  Pollock  nor  Mr.  Leake  wrote  for  be- 
ginners, and  I  feared  lest  the  mass  of  statement  and  illus- 
tration which  their  books  contain,  ordered  and  luminous 
though  it  be,  might  tend  to  oppress  and  dishearten  the  stu- 
dent entering  upon  a  course  of  reading  for  the  School  of  Law, 
Being  at  that  time  the  only  public  teacher  of  English  law  in 
the  University,  I  had  some  practical  acquaintance  with  the 
sort  of  difficulties  which  beset  the  learner,  and  I  endeavored 
to  supply  the  want  which  I  have  described. 

In  working  out  the  plan  of  my  book  I  necessarily  studied 
the  modes  of  treatment  adopted  by  these  two  writers,  and  I 
became  aware  that  they  are  based  on  two  totally  different 
principles.  Mr.  Leake  treats  the  contract  as  a  subject  of 
litigation,  from  the  point  of  view  of  the  pleader's  chambers. 
He  seems  to  ask.  What  are  the  kinds  of  contract  of  which 
this  may  be  one  ?  Then  —  What  have  I  got  to  prove  ?  By 
what  defences  may  I  be  met  ?  Sir  Frederick  Pollock  regards 
the  subject  ab  extra;  he  inquires  what  is  the  nature  of  that 
legal  relation  which  we  term  contract,  and  how  it  is  brought 
about.  He  watches  the  parties  coming  to  terms,  tells  us  how 
the  contract  may  be  made,  and  by  what  flaws  in  its  structure 
it  may  be  invalidated.  Mr.  Leake  treats  the  subject  from 
every  point  of  view  in  which  it  can  interest  a  litigant.  Sir 
Frederick  Pollock  wrote  a  treatise  on  the  Formation  of  Con- 
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tract:  only  in  later  editions  has  he  introduced  a  chapter  on 
Performance. 

To  both  these  writers  I  must  own  myself  to  be  under  great 
obligations.  If  I  try  to  apportion  my  gratitude,  I  should  say 
that  perhaps  I  obtained  the  most  complete  information  on  the 
subject  from  Mr.  Leake,  but  that  Sir  Frederick  Pollock  started 
me  on  my  way. 

The  object  which  I  set  before  me  was  to  trace  the  principles 
which  govern  the  contractual  obligation  from  its  beginning  to 
its  end;  to  show  how  a  contract  is  made,  what  is  needed  to 
make  it  binding,  whom  it  may  affect,  how  it  is  interpreted, 
and  how  it  may  be  discharged.  I  wished  to  do  this  in  outline, 
and  in  such  a  way  as  might  best  induce  the  student  to  refer 
to  cases,  and  to  acquire  the  habit  of  going  to  original  author- 
ities instead  of  taking  rules  upon  trust.  So  I  have  cited  few 
cases:  not  desiring  to  present  to  the  reader  all  the  modes  in 
which  principles  have  been  applied  to  facts,  and  perhaps  im- 
perceptibly qualified  in  their  application,  but  rather  to  illustrate 
general  rules  by  the  most  recent  or  most  striking  decisions. 

In  successive  editions  I  have  made  some  changes  of  arrange- 
ment, and  have  tried  to  keep  the  book  up  to  date.  Since  it 
first  appeared,  in  1879,  the  Legislature  has  been  busy  with 
the  law  of  contract.  The  law  relating  to  Married  Women's 
Property,  to  Bankruptcy,  to  Bills  of  Exchange,  to  Partner- 
ship, to  Mercantile  Agency,  has  either  been  recast  or  thrown 
for  the  first  time  into  statutory  form :  the  effects  of  the  Judi- 
cature Act  in  the  general  application  of  equitable  rules  and 
remedies  have  become  gradually  apparent  in  judicial  decisions. 
Thus  it  has  been  necessary  to  alter  parts  of  my  book  from  time 
to  time,  but  in  this,  the  sixth,  edition  I  have  made  many 
changes  for  the  sake  of  greater  clearness  and  better  arrange- 
ment. The  whole  of  the  chapters  on  Offer  and  Acceptance, 
on  the  Effects  of  Illegality,  on  the  Discharge  of  Contract  by 
Breach,  and  a  great  part  of  the  chapters  on  Mistake  and  Fraud, 
Infants  and  Married  Women,  have  been  rewritten,  and  the 
rest  of  the  book  has  undergone  many  minor  alterations  as 
the  result  of  a  general  revision. 

I  should  add  one  word  as  to  the  place  assigned  to  Agency. 
It  is  a  difficult  subject  to  put  precisely  where  the  reader  would 
expect  to  find  it.  It  is  a  mode  of  forming  the  contractual 
relation:  it  is  also  a  form  of  the  contract  of  employment. 
From  the  first  of  these  points  of  view  it  might  form  part  of  a 
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chapter  on  Offer  and  Acceptance,  regarding  the  agent  as  a 
mode  of  communication;  or  it  might  form  part  of  a  chapter 
on  the  Capacity  of  Parties,  regarding  representation  as  an 
extension  of  contractual  capacity;  or,  again,  it  might  form 
part  of  a  chapter  on  the  Operation  of  Contract,  regarding 
agency  as  a  means  whereby  two  persons  may  make  a  contract 
binding  on  a  third. 

But  upon  the  whole  I  think  it  is  best  to  try  and  make  the 
student  understand  that  the  agent  represents  his  principal 
in  virtue  of  a  special  contract  existing  between  them,  the 
contract  of  employment.  There  is  a  disadvantage,  no  doubt, 
in  introducing  into  a  treatise  on  the  general  principles  of 
contract  a  chapter  dealing  with  one  of  the  special  sorts  of 
contract,  but  I  believe  that  the  student  will  find  less  difficulty 
in  this  part  of  the  law  if  he  is  required  to  understand  that  the 
agent  acquires  rights  and  incurs  liabihties  for  his  principal, 
not  in  virtue  of  any  occult  theory  of  representation,  but  be- 
cause he  is  employed  for  the  purpose,  by  a  contract  which  the 
law  recognizes. 

I  should  not  close  this  preface  without  an  expression  of 
thanks  to  the  friends  who  from  time  to  time  in  the  last  ten 
years  have  helped  me  with  suggestions  or  corrections  of  this 
book.  To  his  Honor  Judge  Chalmers,  to  Sir  Frederick  Pollock, 
and  in  especial  to  the  Vinerian  Professor,  Mr.  Dicey,  I  owe 
much  in  the  way  of  friendly  communication  on  points  of 
novelty  or  difficulty.  Nor  should  a  teacher  of  law  be  unmind- 
ful of  his  debt  to  the  student.  The  process  of  explaining  a 
proposition  of  law  to  a  mind  unfamihar  with  legal  ideas 
necessitates  a  self-scrutiny  which  is  apt  to  lead  to  a  sad  self- 
conviction  of  ignorance  or  confusion  of  thought;  and  the  diffi- 
culties of  the  learner  will  often  present  in  a  new  light  what  had 
become  a  commonplace  to  the  teacher.  Therefore  I  would  not 
seem  ungrateful  to  the  law  students  of  Trinity  College,  past 
and  present,  whom  I  have  tried,  and  sometimes  not  in  vain, 
to  interest  in  the  law  of  contract. 

I  hope  that  the  present  edition  of  this  book  may  be  a  little 
shorter  than  the  previous  one.  I  strongly  desire  to  keep  it 
within  such  limits  as  is  proper  to  a  statement  of  elementary 
principles,  with  illustrations  enough  to  explain  the  rules  laid 
down,  and,  as  I  hope,  to  induce  the  student  to  consult  author- 
ities for  himself. 

W.  R.  A. 

All  Sotjls  College,  January,  1891. 
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PART  I 

INTRODUCTION 

The  Place  of  Contract  in  Jurisprudence 

1.  Outline  of  the  subject.  At  the  outset  of  an  inquiry  into 
the  principles  of  the  law  of  contract  it  may  be  well  to  state 
the  nature  of  the  inquiry,  its  main  purposes,  and  the  order 
in  which  they  arise  for  discussion. 

1.  Nature  of  contract.  First,  therefore,  we  must  ask  what  we 
mean  by  contract,  and  what  is  the  relation  of  contract  to 
other  legal  conceptions. 

2.  Formation  of  contract.  Next  we  must  ask  how  a  contract 
is  made ;  what  things  are  needful  to  the  formation  of  a  valid 
contract. 

3.  Operation  of  contract.  When  a  contract  is  made  we  ask 
whom  it  affects,  or  can  be  made  to  affect.  This  is  the  operation 
of  contract. 

4.  Interpretation  of  contract.  Then  we  inquire  how  the 
courts  regard  a  contract  in  respect  of  the  evidence  which 
proves  its  existence,  or  the  construction  placed  on  its  terms. 
This  we  may  call  the  interpretation  of  contract. 

5.  Discharge  of  contract.  Last  we  come  to  the  various  modes 
by  which  the  contractual  tie  is  unfastened  and  the  parties 
relieved  from  contractual  liability.  This  is  the  discharge  of 
contract. 

THE  NATUKE   OF  CONTEACT 

2.  The  object  of  law.  The  object  of  law  is  order,  and  the 
result  of  order  is  that  men  can  look  ahead  with  some  sort 
of  security  as  to  the  future.  Although  human  action  cannot 
be  reduced  to  the  uniformities  of  nature,  men  have  yet  en- 
deavored to  reproduce,  by  law,  something  approaching  to 
this  uniformity.  As  the  law  relating  to  property  had  its  origin 
in  the  attempt  to  insure  that  what  a  man  has  lawfully  ac- 
quired he  shall  retain;  so  the  law  of  contract  is  intended  to 
insure  that  what  a  man  has  been  led  to  expect  shall  come  to 
pass;  that  what  has  been  promised  to  him  shall  be  performed. 
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Such  is  the  object  of  contract,  and  we  have  to  analyze  this 
conception,  and  ascertain  and  test  the  machinery  by  which 
men  are  constrained  to  keep  faith  with  one  another. 

3.  Contract  is  agreement  resulting  in  obligation.  Contract 
results  from  a  combination  of  the  two  ideas  of  agreement 
and  obligation.  This  statement  must  be  limited  to  its  appli- 
cation to  a  scientific  system  of  jurisprudence  in  which  rights 
have  been  analyzed  and  classified.  The  conception  of  obliga- 
tion, as  we  understand  it,  was  probably  not  clearly  present 
to  the  minds  of  the  judges  who  first  enforced  promises  to  do 
or  to  forbear;  and  we  may  be  quite  sure  that  they  did  not 
rest  their  decisions,  as  to  the  validity  of  such  promises,  upon 
agreement  or  the  union  of  wills.  But  the  analysis  is  none  the 
less  accurate  because  it  has  not  always  been  made  or  under- 
stood. 

Contract  is  that  form  of  agreement  which  directly  contem- 
plates and  creates  an  obligation;  the  contractual  obligation 
is  that  form  of  obligation  which  springs  from  agreement. 
We  should  therefore  try  to  get  a  clear  idea  of  these  two  con- 
ceptions, and  to  this  end  Savigny's  '  analysis  of  them  may 
well  be  considered  with  reference  to  the  rules  of  English  Law." 
I  will  begin  with  his  analysis  of  agreement. 

§  1.  Agreement. 

4.  Requisites  of  agreement.  1.  Tivo  or  more  persons.  Agree- 
ment requires  for  its  existence  at  least  two  parties.  There 
may  be  more  than  two,  but  inasmuch  as  agreement  is  the 
outcome  of  consenting  minds  the  idea  of  plurality  is  essential 
to  it.2 

2.  Definite  common  intention.  The  parties  must  have  a 
distinct  intention,  and  this  must  be  common  to  both.  Doubt 
or  difference  are  incompatible  with  agreement.  The  proposi- 
tion may  be  illustrated  thus :  — 

Doubt:  "Will  you  buy  my  horse  if  I  am  inclined  to  sell  it?" 
"Very  possibly." 

"  Savignj",  System,  §  140.  4. 

'  A  German  jurist  (1779-1861),  many  of  whose  books  have  been  trans- 
lated into  English. 

'  "  It  is  a  first  principle,  that  in  whatever  different  capacities  a  person 
may  act,  he  can  never  contract  with  himself,  nor  maintain  an  action 
against  himself.  He  can  in  no  form  be  both  obligor  and  obligee."  Morton, 
J.,  in  Eastman  v.  Wright,  6  Pick.  (Mass.)  316  ;  (Jorham's  Adm'r  v.  Meach- 
am's  Adm'r,  63  Vt.  231,  H.  &  W.  88. 
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Difference:  "Will  you  buy  my  horse  for  £50?"  "I  will  give 
£20  for  it." 

3.  Intention  communicated.  The  parties  must  communicate 
to  one  another  their  common  intention.  Thus  a  mental  assent 
to  an  offer  cannot  constitute  an  agreement." '  A  writes  to  X 
and  offers  to  buy  X's  horse  for  £50.  X  makes  up  his  mind  to 
accept,  but  never  tells  A  of  his  intention  to  do  so.  He  cannot 
complain  if  A  buys  a  horse  elsewhere. 

4.  Contemplating  legal  relations.  The  intention  of  the  parties 
must  refer  to  legal  relations:  it  must  contemplate  the  assump- 
tion of  legal  rights  and  duties  as  opposed  to  engagements  of 
a  social  character.  It  is  not  easy  to  prescribe  a  test  which 
shall  distinguish  these  two  sorts  of  engagements,  for  an  agree- 
ment may  be  reducible  to  a  pecuniary  value  and  yet  remain 
outside  the  sphere  of  legal  relations.  The  matter  is  one  which 
the  courts  must  decide,  looking  at  the  conduct  of  the  parties 
and  the  circumstances  of  the  case.' 

5.  Affecting  the  agreeing  parties.  The  consequences  of 
agreement  must  affect  the  parties  themselves.'  Otherwise, 
the  verdict  of  a  jury  or  the  decision  of  a  court  sitting  in  banco 
would  satisfy  the  foregoing  requisites  of  agreement.^ 

"  See  the  dicta  of  Lord  Blackburn  in  Brogden  v.  Metropolitan  Eailway  Company 
(2  App.  Ca.  691).  It  appears  from  the  Becords  of  the  Proceedings  in  the  House  of  Lords 
(Appeal  Cases,  1877,  vol.  vii.  pp.  98,  106)  that  Lord  Coleridge,  C.  J.,  and  Brett,  J., 
had  in  giving  judgment  in  the  Common  Fleas  used  language  suggesting  that  an  un- 
communicated  mental  consent  might  create  a  binding  agreement.  Lords  Selborne  and 
Blackburn  express  their  dissent  from  such  a  proposition,  the  latter  verj'  fully  and  de- 
cidedlj'. 

'  "  A  mental  determination  not  indicated  by  speech,  or  put  in  course 
of  indication  by  act  to  the  other  party,  is  not  an  acceptance  which  will 
bind  the  other.  Nor  does  an  act,  which,  in  itself,  is  no  indication  of  an 
acceptance,  become  such,  because  accompanied  by  an  unevinced  mental 
determination."  Folger,  J.,  in  White  v.  Corlies,  46  N.  Y.  467,  H.  &  W.  7. 

»  Keller  v.  Holderman,  11  Mich.  248,  H.  &  W.  71;  McClurg  v.  Terry, 
21  N.  J.  Eq.  225,  H.  &  W.  72. 

'  But  in  the  United  States  generally  a  contract  may  be  made  by  A  and 
B  for  the  benefit  of  C,  who  may  maintain  an  action  upon  it.  See  Part  III. 
ch.  i.  §  2,  post.  It  is  not  possible,  however,  for  A  and  B  by  contract  to  im- 
pose obligations  upon  C,  unless  one  of  them  is  C's  authorized  agent.  Part 
III.  ch.  i.  §  1,  post. 

*  A  judgment  of  a  court  is  treated  as  a  quasi-contract,  but  is  not  of 
course  the  result  of  an  agreement.  O'Brien  v.  Young,  95  N.  Y.  428;  H. 
&  W.  76;  Morley  v.  Lake  Shore  Ry.,  146  U.  S.  162.  See  for  agreement 
among  members  of  a  committee  not  affecting  the  party  claiming  under 
the  agreement,  Benton  v.  Springfield  &c.  Ass'n,  170  Mass.  534,  H.  &  W. 
703.  „        
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Agreement  then  is  the  expression  by  two  or  more  persons 
of  a  common  intention  to  affect  their  legal  relations. 

5.  Agreement  a  wider  term  than  contract.  But  agreement 
as  thus  defined  by  Savigny  has  a  wider  meaning,  and  includes 
transactions  of  other  kinds  than  contract  as  we  commonly 
use  the  term. 

1.  Agreements  not  creating  obligations.  There  are  agree- 
ments the  effect  of  which  is  concluded  so  soon  as  the  parties 
thereto  have  expressed  their  common  consent  in  such  manner 
as  the  law  requires.  Such  are  conveyances  and  gifts,"  wherein 
the  agreement  of  the  parties  effects  at  once  a  transfer  of  rights 
in  rem,  and  leaves  no  obligation  subsisting  between  them.' 

2.  Agreements  creating  status  or  contingent  obligations.  There 
are  agreements  which  create  obligations  incidental  to  the 
transaction  which  is  the  main  purpose  of  the  agreement. 
These  also  effect  that  purpose  immediately  upon  the  expres- 
sion of  intention;  but  they  differ  from  simple  conveyance 
and  gift  in  creating  further  outstanding  obligations  between 
the  parties,  and  sometimes'  in  providing  for  the  coming  into 
existence  of  other  obligations,  and  those  not  between  the 
origmal  parties  to  the  agreement. 

Marriage,  for  instance,  effects  a  change  of  status  directly 
the  consent  of  the  parties  is  expressed  before  a  competent 
authority;  at  the  same  time  it  creates  obligations  between 
the  parties  which  are  incidental  to  the  transaction  and  to 
the  immediate  objects  of  their  expression  of  consent.'  ^ 

So  too  a  settlement  of  property  in  trust,  for  persons  born 
and  unborn,  effects  much  more  than  the  mere  conveyance  of 
a  legal  estate  to  the  trustee;  it  imposes  on  him  incidental 
obligations  some  of  which  may  not  come  into  existence  for 

«  As  to  gift,  see  Hill  v.  Wilson,  L.  E.  8  Ch.  888. 
*  Moss  ».  Moss,  [1897]  P.  at  p.  267. 

'  Conveyances,  grants  and  gifts  are  conveniently  spoken  of  as  contracts. 
Indeed  they  are  held  to  be  contracts  under  the  clause  of  the  Federal  con- 
stitution prohibiting  state  legislation  "impairing  the  obligation  of  con- 
tracts." See  Fletcher  v.  Peck,  6  Cranch  (U.  S.),  87,  H.  &  W.  696,  where 
Mr.  Chief  Justice  Marshall  says:  "A  contract  executed,  as  well  as  one 
which  is  executory,  contains  obligations  binding  on  the  parties.  A  grant, 
in  its  own  nature,  amounts  to  an  extinguishment  of  the  right  of  the  grantor, 
and  implies  a  contract  not  to  reassert  that  right.  A  party  is,  therefore, 
always  estopped  by  his  own  grant."  See  also  Oregon  Pac.  R.  v.  Forrest, 
128  N.  Y.  83,  90,  where  it  is  said  that  an  executed  agreement  is  valid 
without  consideration. 

'  Maynard  v.  Hill,  125  U.  S.  190,  210-214. 
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a  long  time;  it  creates  possibilities  of  obligation  between  him 
and  persons  who  are  not  yet  in  existence.  These  obligations 
are  the  result  of  agreement.  Yet  they  are  not  contract.' 

3.  Agreements  not  conforming  to  local  law.  Savigny's  defi- 
nition would  include  agreements  which,  though  intended  to 
affect  legal  relations,  fail  to  do  so  because  they  fail  to  satisfy 
some  requirement  of  the  law  of  the  country  in  which  they 
are  made.^ 

6.  Characteristics  of  contract.  It  remains  to  ascertain  the 
characteristics  of  contract  as  distinguished  from  the  forms 
of  agreement  just  described. 

1.  A  promise  essential.  An  essential  feature  of  contract  is 
a  promise  by  one  party  to  another,  or  by  two  parties  to  one 
another,  to  do  or  forbear  from  doing  certain  specified  acts. 
By  a  promise  we  mean  an  accepted  offer  as  opposed  to  an 
offer  of  a  promise,  or,  as  Austin  called  it,  a  pollicitation. 

2.  Originates  in  an  offer.  An  offer  must  be  distinguished 
from  a  statement  of  intention;  for  an  offer  imports  a  willing- 
ness to  be  bound  to  the  party  to  whom  it  is  made.  Thus,  if 
A  says  to  Z  "  I  mean  to  sell  one  of  my  sheep  if  I  can  get  £5 
for  it,"  there  is  a  mere  statement  which  does  not  admit  of 
being  turned  into  an  agreement:  but  if  A  says  to  Z  "  I  will 
sell  you  whichever  of  my  sheep  you  like  to  take  for  £5,"  we 
have  an  offer.' 

3.  An  accepted  offer  creates  a  promise.  A  promise,  again, 
must  be  distinguished  from  an  offer.  An  offer  becomes  a 
promise  by  acceptance:  until  acceptance  it  may  be  with- 
drawn, after  acceptance  its  character  is  changed.  If  A  says 
to  X  "  I  will  sell  you  my  horse  for  £50,"  and  X  says  "Agreed," 
there  is  a  promise  by  A  to  sell,  a  promise  by  X  to  buy,  and  a 
contract  between  the  two. 

4.  The  law  must  attach  an  obligation  to  the  promise.  To 
make  that  sort  of  agreement  which  results  in  contract,  there 
must  be  (1)  an  offer,  (2)  an  acceptance  of  the  offer,  resulting 
in  a  promise,"  and  (3)  the  law  must  attach  a  binding  force 
to  the  promise,  so  as  to  invest  it  with  the  character  of  an  obliga- 

<■  It  will  be  shown  later  that  an  offer  may  be  of  an  act,  and  that  the  promise  result- 
ing from  acceptance  may  be  made  by  the  acceptor. 

'  Gilman  v.  McArdle,  99  N.  Y.  451;  Ahrens  v.  Jones,  169  N.  Y.  555. 
'  Union  Nat.  Bk.  v.  Chapman,  169  N.  Y.  538;   Pritchard  v,  Norton, 
106  U.  S.  124;  Scudder  v.  Bank,  91  U.  S.  406. 
'  See  sec.  64,  sub-s.  4,  post. 
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tion.  Or  we  may  say  that  such  an  agreement  consists  in  an 
expression  of  intention  by  one  of  two  parties,  of  expectation 
by  the  other,  wherein  the  law  requires  that  the  intention 
should  be  carried  out  according  to  the  terms  of  its  expression 
and  the  expectation  thereby  fulfilled. 

Contract  then  differs  from  other  forms  of  agreement  in 
having  for  its  object  the  creation  of  an  obligation  between  the 
parties  to  the  agreement. 

§  2.  Obligation. 

7.  Nature  of  obligation.  Obligation  is  a  legal  bond  whereby 
constraint  is  laid  upon  a  person  or  group  of  persons  to  act 
or  forbear  on  behalf  of  another  person  or  group." 

Its  characteristics  seem  to  be  these. 

1.  A  control.  It  consists  in  a  control  exercisable  by  one  or 
both  of  two  persons  or  groups  over  the  conduct  of  the  other. 
They  are  thus  bound  to  one  another,  by  a  tie  which  the  Roman 
lawyers  called  vinculum  juris,  which  lasts,  or  should  last,  until 
the  objects  of  the  control  are  satisfied,  when  their  fulfillment 
effects  a  solutio  obligationis,  an  unfastening  of  the  legal  bond. 
That  this  unfastening  may  take  place  in  other  ways  than  by 
fulfillment  will  be  shown  hereafter.' 

2.  Two  definite  parties.  Such'a  relation  as  has  been  described 
necessitates  two  parties,  and  these  must  be  definite. 

There  must  be  two,  for  a  man  cannot  be  under  an  obligation 
to  himself,  or  even  to  himself  in  conjunction  with  others. 
Where  a  man  borrowed  money  from  a  fund  in  which  he  and 
others  were  jointly  interested,  and  covenanted  to  repay  the 
money  to  the  joint  account,  it  was  held  that  he  could  not  be 
sued  upon  his  covenant.  "The  covenant  to  my  mind  is 
senseless,"  said  Pollock,  C.  B.  "I  do  not  know  what  is  meant 
in  point  of  law  by  a  man  paying  himself.'"  ' 

And  the  persons  must  be  definite.  A  man  cannot  be  obliged 
or  bound  to  the  entire  community :  his  liabilities  to  the  political 
society  of  which  he  is  a  member  are  matter  of  public,  or  orim- 

«  Savigny,  Obi.  ch.  i.  ss.  2-4. 

l>  Infra,  Part  V. 

0  Faulkner  v.  Lowe,  2  Ex.  595,  and  see  Hoyle  v.  Hoyle,  [1893]  1  Ch.  (C.  A.)  99. 

»  Gorham's  Adm'r  v.  Meacham's  Adm'r,  63  Vt.  231,  H.  &  W.  88;  East- 
man V.  Wright,  6  Pick.  (Mass.)  316. 
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inal  law.  Nor  can  the  whole  community  be  under  an  obliga- 
tion to  him :  the  right  on  his  part  correlative  to  his  liabilities 
aforesaid  would  be  a  right  in  rem,  would  be  in  the  nature  of 
property  as  opposed  to  obligation.  The  word  obligation  has 
been  unfortunately  used  in  this  sense  by  Austin  and  Bentham 
as  including  the  general  duty,  which  the  law  imposes  on  all,  to 
respect  such  rights  as  the  law  sanctions.  Whether  the  right 
is  to  personal  freedom  or  security,  to  character,  or  to  those 
more  material  objects  which  we  commonly  call  property,  it 
imposes  a  corresponding  duty  on  all  to  forbear  from  molesting 
the  right.  Such  a  right  is  a  right  in  rem.  But  it  is  of  the  essence 
of  obligation  that  the  liabilities  which  it  imposes  are  imposed 
on  definite  persons,  and  are  themselves  definite:  the  rights 
which  it  creates  are  rights  in  personam." 

3.  Definite  liabilities.  The  liabilities  of  obligation  relate  to 
definite  acts  or  forbearances.  The  freedom  of  the  person 
bound  is  limited  only  in  reference  to  some  particular  act  or 
series  or  class  of  acts.  A  general  control  over  the  conduct  of 
another  would  affect  his  status  as  a  free  man,  but  obligation, 
as  was  said  by  Savigny,  is  to  individual  freedom  what  servitus 
is  to  dominium.  One  may  work  out  the  illustration  thus: 
I  am  owner  of  a  field;  my  proprietary  rights  are  general  and 
indefinite;  my  neighbor  has  a  right  of  way  over  my  field; 
my  rights  are  to  that  extent  curtailed  by  his,  but  his  rights 
are  very  definite  and  special.  So  with  obligation.  My  indi- 
vidual freedom  is  generally  unlimited  and  indefinite.  As  with 
my  field  so  with  myself,  I  may  do  what  I  like  with  it  so  long 
as  I  do  not  infringe  the  rights  of  others.  But  if  I  contract 
to  do  work  for  J.  by  a  certain  time  and  for  a  fixed  reward, 
my  general  freedom  is  abridged  by  the  special  right  of  A 
to  the  performance  by  me  of  the  stipulated  work,  and  he  too 
is  in  like  manner  obliged  to  receive  the  work  and  pay  the 
reward. 

4.  Reducible  to  a  money  value.  The  matter  of  the  obligation, 
the  thing  to  be  done  or  forborne,  must  possess,  at  least  in  the 
eye  of  the  law,  a  pecuniary  value,  otherwise  it  would  be  hard  to 
distinguish  legal  from  moral  and  social  relations.  Gratitude  for 
a  past  kindness  cannot  be  measured  by  any  standard  of  value, 
nor  can  the  annoyance  or  disappointment  caused  by  the  breach 
of  a  social  engagement;  and  courts  of  law  can  only  deal  with 
matters  to  which  the  parties  have  attached  an  importance 

"  Holland,  Jurispradence,  ed.  9,  pp.  158,  229. 
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estimable  by  the  standard  of  value  current  in  the  country  in 
which  they  are.* 

Obligation  then  is  a  control  exerciseable  by  definite  persons 
over  definite  persons  for  the  purpose  of  definite  acts  or  for- 
bearances reducible  to  a  money  value.  ^ 

8.  Sources  of  obligation.  We  may  note  here  the  various 
sources  of  obligation. 

1.  Agreement.  Obligation  may  arise  from  agreement.  Here 
we  find  that  form  of  agreement  which  constitutes  contract. 
An  offer  is  made  by  one,  accepted  by  another,  so  that  the 
same  thing  is,  by  mutual  consent,  intended  by  the  one  and 
expected  by  the  other;  and  the  result  of  this  agreement  is  a 
legal  tie  binding  the  parties  to  one  another  in  respect  of  some 
future  acts  or  forbearances. 

2.  Tort.  Obligation  may  arise  from  delict.  This  occurs 
where  a  primary  right  to  forbearance  has  been  violated; 
where,  for  instance,  a  right  to  property,  to  security,  or  to 
character  has  been  violated  by  trespass,  assault,  or  defama- 
tion. The  wrong-doer  is  bound  to  the  injured  party  to  make 
good  his  breach  of  duty  in  such  manner  as  is  required  by 
law.  Such  an  obligation  is  not  created  by  the  free-will  of  the 
parties,  but  springs  up  inmiediately  on  the  occurrence  of  the 
wrongful  act.^ 

3.  Breach  of  contract.  Obligation  may  arise  from  breach  of 
contract.  While  A  is  under  promise  to  X,  X  has  a  right  against 
A  to  the  performance  of  his  promise  when  performance  be- 
comes due,  and  to  the  maintenance  up  to  that  time  of  the  con- 
tractual relation.  But  if  A  breaks  his  promise,  the  right  of  X 
to  performance  has  been  violated,  and,  even  if  the  contract 
is  not  discharged,  a  new  obligation  springs  up,  a  right  of  action, 
precisely  similar  in  kind  to  that  which  arises  upon  a  delict 
or  breach  of  a  duty. 

'  The  parties  may  fix  a  pecuniary  value  to  the  doing  or  forbearing  of  an 
act  which  would  otherwise  not  be  reducible  to  a  pecuniary  standard;  as  the 
forbearing  of  a  personal  habit,  Hamer  v.  Sidway,  124  N.  Y.  638,  H.  &  W. 
143;  the  naming  of  a  child,  Wolford  v.  Powers,  85  Ind.  294;  or  the  making 
of  an  affidavit.  Brooks  v.  Ball,  18  Johns.  (N.  Y.)  337. 

'  For  the  meaning  of  obligation  as  used  in  the  Constitution  of  the  United 
States  (Art  1  sec.  10)  see  Sturges  v.  Crowninshield,  4  Wheat.  122,  H.  &  W. 
674;  Walker  v.  Whitehead,  16  Wall,  314,  H.  &  W.  690;  Robinson  v.  Magee, 

9  Cal.  81,  H.  &  W.  686. 

'  It  is  sometimes  difficult  to  determine  whether  the  obligation  arises 
from  tort  or  breach  of  contract.  See  Rich  v.  New  York  Central  &c.  R., 
87  N.  Y.  382;  Freeman  v.  Boland,  14  R.  I.  39. 
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4.  Judgment.  Obligation  may  arise  from  the  judgment  of  a 
court  of  competent  jurisdiction  ordering  something  to  be  done 
or  forborne  by  one  of  two  parties  in  respect  of  the  other.  It 
is  an  obligation  of  this  character  which  is  unfortunately  styled 
a  contract  of  record  in  English  law.  The  phrase  is  unfortunate 
because  it  suggests  that  the  obligation  springs  from  agreement, 
whereas  it  is  really  imposed  upon  the  parties  ah  extra} 

5.  Quasi-contract.  Obligation  may  arise  from  quasi-con- 
tract. This  is  a  convenient  term  for  a  multifarious  class  of 
legal  relations  which  possess  this  common  feature,  that  with- 
out agreement,  and  without  delict  or  breach  of  duty  on  either 
side,  A  has  been  compelled  to  pay  or  provide  something  for 
which  X  ought  to  have  paid  or  made  provision,  or  X  has  re- 
ceived something  which  A  ought  to  receive.  The  law  in  such 
cases  imposes  a  duty  upon  X  to  make  good  to  A  the  advan- 
tage to  which  A  is  entitled;  and  in  some  cases  of  this  sort, 
which  will  be  dealt  with  later,  the  practice  of  pleading  in 
English  law  has  assumed  a  promise  by  Z  to  A  and  so  invested 
the  relation  with  the  semblance  of  contract.^ 

6.  Annexed  by  law  as  incidental  to  agreement.  Lastly,  obli- 
gation may  spring  from  agreement  and  yet  be  distinguishable 
from  contract.  Of  this  sort  are  the  obUgations  incidental  to 
such  legal  transactions  as  marriage  or  the  creation  of  a  trust.' 

'  A  judgment  is  not  a  contract  within  the  provisions  of  the  Federal 
constitution  prohibiting  state  legislation  impairing  the  obligation  of  con- 
tracts. Morley  v.  Lake  Shore  Ry.,  146  U.  S.  162;  O'Brien  v.  Young,  95  N.  Y. 
428,  H.  &  W.  76.  But  a  judgment  on  a  contract  is  protected  in  the  same 
manner  as  the  contract  itself.  Fisk  v.  Police  Jury,  116  U.  S.  131,  H.  &  W. 
693;   Getto  v.  Friend,  46  Kans.  24. 

*  "  There  is  a  class  of  cases  where  the  law  prescribes  the  rights  and  liabili- 
ties of  persons  who  have  not  in  reality  entered  into  any  contract  at  all  with 
one  another,  but  between  whom  circumstances  have  arisen  which  make 
it  just  that  one  should  have  a  right,  and  the  other  should  be  subject  to  a 
liability,  similar  to  the  rights  and  liabilities  in  certain  cases  of  express 
contracts.  Thus  if  one  man  has  obtained  money  from  another,  through  the 
medium  of  oppression,  imposition,  extortion,  or  deceit,  or  by  the  commis- 
sion of  a  trespass,  such  money  may  be  recovered  back,  for  the  law  implies  a 
promise  from  the  wrong-doer  to  restore  it  to  the  rightful  owner,  although 
it  is  obvious  that  this  is  the  very  opposite  of  his  intention."  —  People 
V.  Speir,  77  N.  Y.  144,  150.  See  also  Hertzog  v.  Hertzog,  29  Pa.  St.  465, 
H.  &  W.  1;  Columbus,  &c.,  Ry.  v.  Gaflfney,  65  Oh.  St.  104.  And  see  Wood- 
ruff's Cases  on  Quasi-Contracts. 

'  Maynard  v.  Hill,  125  U.  S.  190,  210-214;  Benjamin  v.  Dochham,  134 
Mass.  418;  Platner  v.  Patchin,  19  Wis.  333,  H.  &  W.  478  (obligations 
arising  from  marriage).  Hamer  v.  Sidway,  124  N.  Y.  538,  H.  &  W.  143 
(obligation  arising  from  trust). 
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It  is  no  doubt  possible  that  contractual  obligations  may 
arise  incidentally  to  an  agreement  which  has  for  its  direct 
object  the  transfer  of  property.  In  the  case  of  a  conveyance 
of  land  with  covenants  annexed,  or  the  sale  of  a  chattel  with 
a  warranty,  the  obligation  hangs  loosely  to  the  conveyance  or 
sale  and  is  so  easUy  distinguishable  that  one  may  deal  with  it 
as  a  contract.  In  cases  of  trust  or  marriage  the  agreement 
is  far-reaching  in  its  objects,  and  the  obligations  incidental 
to  it  are  either  contingent  or  at  any  rate  remote  from  its 
main  pxirpose  or  immediate  operation.' 

In  order,  then,  to  keep  clear  of  other  forms  of  agreement 
which  may  result  in  obligation  we  should  bear  in  mind  that 
to  create  an  obligation  is  the  one  object  which  the  parties 
have  in  view  when  they  enter  into  that  form  of  agreement 
which  is  called  contract." 

§  3.  Contract. 

9.  Definition  of  contract.  And  so  we  are  now  in  a  position 
to  attempt  a  definition  of  contract,  or  the  result  of  the  con- 
currence of  agreement  and  obligation:  and  we  may  say  that 

"  In  an  earlier  edition  (ed.  2,  pp.  9-13)  I  discussed  the  views  of  Mr.  Justice  Holmes 
as  to  the  nature  of  the  contractual  obligation,  and  of  Dr.  Holland  as  to  its  source :  but 
these  topics  are  better  suited  to  a  treatise  on  jurisprudence  than  to  an  elementary  book 
on  the  law  of  contract,  and  I  now  omit  them  from  the  text. 

Mr.  Justice  Holmes  (Common  Law,  p.  300)  regards  a  contract  as  "  the  taking  of  a 
risk."  He  rigorously  insists  that  a  man  must  be  held  to  contemplate  the  ultimate 
legal  consequences  of  his  conduct,  and,  in  making  a  promise,  to  have  in  view  not  its 
performance  but  the  payment  of  damages  for  its  breach.  I  cannot  think  it  desirable 
to  push  legal  analj'sis  so  far  as  to  disregard  altogether  the  aspect  in  which  men  view 
their  business  transactions.  At  the  same  time  I  feel  it  difficult  to  do  justice  to  the 
argument  of  Mr.  Justice  Holmes  within  the  limits  which  I  could  assign  to  myself  here. 

I  may  say  the  same  of  Dr.  Holland's  view  (Jurisprudence,  ed.  9,  p.  247)  that  the 
law  does  not  require  contracting  parties  to  have  a  common  intention  but  only  to  seem 
to  have  one,  that  the  law  "must  needs  regard  not  the  will  itself,  but  the  will  as  ex- 
pressed." Our  difference  may  be  shortly  stated.  He  holds  that  the  law  does  not  ask 
for  "a  union  of  wills  "  but  only  for  the  phenomena  of  such  a  union.  I  hold  that  the 
law  does  require  the  wills  of  the  parties  to  be  at  one,  but  that  when  men  present  all 
the  phenomena  of  agreement  they  are  not  allowed  to  say  that  they  were  not  agreed. 

For  all  practical  purposes  our  conflict  of  view  is  immaterial.  But,  after  all,  it  is  the 
intention  of  the  parties  which  the  courts  endeavor  to  ascertain ;  and  it  is  their  inten- 
tion to  agree  which  is  regarded  as  a  necessary  inference  from  words  or  conduct  of  a 
certain  sort. 


•  The  liability  frequently  imposed  by  statute  upon  the  holder  of  stock 
to  pay  debts  of  the  corporation  arises  from  or  is  annexed  to  the  ownership 
of  the  stock,  but  is  regarded  as  contractual.  Flash  v.  Conn,  109  U.  S.  371; 
Hancock  Nat.  Bk.  v.  Ellis,  166  Mass.  414.  Contra,  Marshall  v.  Sherman, 
148  N.  Y.  9. 
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it  is  an  'agreement  enforcible  at  law,  made  between  two  or 
more  persons,  by  which  rights  are  acquired  by  one  or  more  to  acts 
or  forbearances  on  the  part  of  the  other  or  others.^ 

'  "  It  may  be  defined  to  be  a  transaction  between  two  or  more  persons, 
in  which  each  party  comes  under  an  obligation  to  the  other,  and  each 
reciprocally  acquires  a  right  to  whatever  is  promised  by  the  other."  Mr. 
Justice  Washington  in  Dartmouth  College  v.  Woodward,  4  Wheat.  (U.  S.) 
518,  656.  For  various  definitions  collected  and  discussed  see  Justice  v- 
Lang,  42  N.  Y.  493;  and  see  Wheeler  v.  Glasgow,  97  Ala.  700. 


PART  II 

THE  FORMATION  OF  CONTRACT 

I.    INTKODtrCTORY 

10.  Elements  necessary  to  a  valid  contract.  We  have  now 
to  ascertain  how  contracts  are  made.  A  part  of  the  definition 
of  contract  is  that  it  is  an  agreement  enforcible  at  law :  it 
follows  therefore  that  we  must  try  to  analyze  the  elements  of 
a  contract  such  as  the  law  of  England  will  hold  to  be  binding 
between  the  parties  to  it. 

We  look  in  the  first  instance  for :  — 

1.  A  distinct  communication  by  the  parties  to  one  another 
of  their  intention;  in  other  words,  offer  and  acceptance. 

2.  The  presence  of  certain  evidence,  required  by  law,  of 
the  intention  of  the  parties  to  affect  their  legal  relations. 
This  evidence  is  form,  or  consideration. 

If  these  two  requisites  are  satisfied  we  have  a  contract 
which,  prima  facie,  will  hold,  •  or  at  any  rate  we  have  the 
outward  appearance  of  a  contract;  ""and  yet  some  necessary 
elements  of  validity  may  nevertheless  be  wanting.  Such 
are:  — 

3.  The  capacity  of  the  parties  to  make  a  valid  contract. 

4.  The  genuineness  of  the  consent  expressed  in  offer  and 
acceptance. 

5.  The  legality  of  the  objects  which  the  contract  proposes  to 
effect. 

11.  Results  of  their  absence.  Where  all  these  elements  co- 
exist, there  is  a  valid  contract:  where  one  is  absent  the  con- 
tract may  be  unenforcible,  that  is  valid  but  incapable  of 
proof:  or  voidable,  that  is  capable  of  being  affirmed  or  rejected 
at  the  option  of  one  of  the  parties  :  or  the  transaction  may 
be  void,  that  is  destitute  of  legal  effect,  and  there  is  no  contract. 
To  say  that  in  the  last  case  the  contract  is  void  may  be  con- 
venient but  is  technically  inaccurate. 

II.    PROCEDURE 

12.  Importance  of  procedure.  It  may  be  useful  to  the 
student  at  this  point,  and  before  considering  in  detail  the 
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yarious  elements  of  validity  in  contract,  to  take  note  of  some 
rules  of  procedure,  and  some  features  of  terminology  which 
if  hot  understood  and  kept  in  view  may  cause  him  difficulty 
and  confusion  of  mind. 

In  working  out  the  law  of  contract  mainly  with  the  aid  of 
decided  cases  it  is  important  to  know  so  much  of  procedure 
as  will  inform  us  what  it  is  that  the  parties  are  asking  or 
resisting.  Under  the  same  conditions  of  fact  a  suitor  may 
succeed  if  he  asks  for  the  remedy  appropriate  to  his  case,  or  fail 
if  he  seeks  one  that  is  not  appropriate. 

13.  Possible  remedies  in  contract.  We  may  say  that  a 
plaintiff  in  an  action  on  a  contract  asks  for  one  of  fiye 
things :  — 

Damages,  or  compensation  for  the  non-performance  of  a 
contract:  ^ 

Specific  performance,  or  a  direction  that  a  contract  should 
be  carried  into  effect  according  to  its  terms:  ^ 

Injunction,  or  the  restraint  of  an  actual  or  contemplated 
breach  of  contract:^ 

Cancellation,  or  the  setting  aside  of  a  contract: 

Rectification,  or  the  alteration  of  the  terms  of  a  contract 
so  as  to  express  the  true  intention  of  the  parties. 

The  first  of  these  is  the  remedy  formerly  given  in  the 
Common  Law  Courts;  the  other  remedies  were  formerly  special 
to  the  Chancery  as  administering  Equity.  The  Chancery  did 
not  give  damages,"  but  directed  that  certain  things  should 
be  done  or  forborne,  whereby  the  rights  of  the  parties  were 
adjusted.  The  Judicattire  Acts  now  enable  the  High  Court 
of  Justice,  the  Court  of  Appeal,  and.  every  judge  of  those 
courts,  to  give  effect  to  aU  equitable,  as  well  as  to  all  legal 
rights  and  remedies." ' 

ft  The  power  of  giving  damages,  conferred  on  the  Chancery  Courts  in  1858  (21  &  22 
Vict.  c.  27), was  rarely  used. 
*  36  &  37  Vict.  c.  66,  s.  24. 

^  The  common  law  remedy  for  breach  of  contract  is  a  judgment  for 
money  damages.   See  sees.  395-400,  post. 

'  The  equitable  remedy  of  specific  performance  takes  two  forms  :  first, 
the  specific  enforcement  of  an  affirmative  promise  ("  I  will  convey  lot  No.  1 
to  you");  second,  the  specific  enforcement  of  a  negative  promise  ("I  will 
not  carry  on  any  business  enterprise  on  my  adjoining  lot  No.  2").  The  first 
is  enforced  by  a  mandatory  decree  and  the  second  by  a  prohibitive  decree. 
See  sees.  401-402,  post;  H.  &  W.  Cases,  pp.  613-624. 

'  Six  American  states  (Alabama,  Delaware,  Mississippi,  New  Jersey, 
Tennessee,  Vermont)  still  retain  separate  courts  of  equity  and  preserve 
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14.  Common  law  remedy.  Nevertheless  the  remedy  formerly 
given  by  the  Common  Law  Courts  is  not  only  different  in  kind, 
but  is  administered  on  different  principles  to  the  remedies 
formerly  given  by  the  Chancery, 

If  A  has  made  a  valid  contract  with  B,  he  will  obtain 
damages  from  BUB  breaks  the  contract  —  the  measure  of 
damages  is  a  topic  to  be  dealt  with  hereafter  —  but  it  does 
not  follow  that  he  will  get  a  decree  for  the  specific  perform- 
ance of  the  contract,  or  an  injunction  to  restrain  B  from 
doing  such  acts  as  would  amount  to  its  violation. 

15.  Equitable  remedies.  Equitable  remedies  are  limited 
partly  by  their  nature,  partly  by  the  principles  under  which 
they  have  always  been  administered  in  the  Chancery. 

The  remedy  by  specific  performance  is  necessarily  limited 
in  application  to  cases  in  which  a  court  can  enforce  its  direc- 
tions. Engagements  for  personal  service  illustrate  the  class 
of  cases  in  which  it  would  be  neither  possible  nor  desirable  for 

with  slight  modifications  the  forms  of  pleading  and  practice  peculiar  to 
such  courts.  Eleven  states  (Florida,  Illinois,  Maine,  Maryland,  Massa- 
chusetts, Michigan,  New  Hampshire,  Pennsylvania,  Rhode  Island,  Vir- 
ginia, West  Virginia),  the  District  of  Columbia  and  the  United  States  unite 
both  common  law  and  equity  jurisdiction  in  the  same  court,  but  retain 
a  separate  form  of  pleading  and  practice  for  equity  cases.  In  aU  the  other 
states  the  same  court  administers  both  law  and  equity,  and  the  pleading 
and  practice  is  the  same  for  both  classes  of  cases.  (Louisiana,  whose  juris- 
prudence is  derived  from  the  civil  law,  requires  a  judge,  where  the  positive 
law  is  silent,  to  proceed  according  to  natural  justice  and  reason  or  received 
usage.) 

Common  Law  PROCBOtrRE.  The  common  law  forms  of  action  ex  contractu 
were:  (1)  covenant,  an  action  brought  to  recover  damages  for  the  breach 
of  a  contract  under  seal;  (2)  debt,  an  action  brought  to  recover  a  specific 
sum  of  money  due  and  owing  from  one  person  to  another;  (3)  assumpsit,  an 
action  brought  to  recover  damages  for  the  breach  of  an  implied  contract, 
or  of  an  express  contract  not  under  seal.  Indebitatus  assumpsit  lies  upon 
implied  promises  ;  e.  g.  upon  a  quantum  valebant  for  the  value  of  goods  or 
a  quantum  meruit  for  the  value  of  work  and  labor.  (Martin,  Civ.  Proc. 
Ch.  ii.)  The  common  law  procedure  with  some  statutory  modifications  is 
in  force  in  Delaware,  Florida,  Illinois,  Maine,  Michigan,  New  Hampshire, 
New  Jersey,  Pennsylvania,  Rhode  Island,  Vermont,  Virginia,  West  Vir- 
ginia and  the  District  of  Columbia.  Practice  Acts  more  substantially 
changing  the  common  law  procedure  and  approaching  the  reformed  code 
procedure  are  in  force  in  Alabama,  Georgia,  Maryland,  Massachusetts, 
Mississippi,  Tennessee  and  Texas.  In  all  the  other  states  a  code  of  pro- 
cedure is  in  force  which  provides  for  a  single  form  of  action  for  all  cases 
both  at  law  and  in  equity.  In  the  Federal  courts  the  pleading  in  common 
law  actions  conforms  to  that  in  force  in  the  state  in  which  the  action  is 
brought.    The  code  procedure  in  Louisiana  is  founded  on  the  civil  law. 
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a  court  to  compel  parties  to  a  performance  of  their  contract;" 
and  where  the  contract  is  such  that  a  court  will  not  grant  a 
decree  for  specific  performance  it  will  not,  as  a  rule,  grant  an 
injimction  restraining  from  breach.' 

The  principle  on  which  equitable  remedies  are  given  imposes 
a  further  limit  to  their  application.  Their  history  shows  that 
they  are  special  interventions  of  the  king's  grace,  where  the 
common  law  courts  are  unable  to  do  complete  justice.  They 
are  therefore  supplemental  and  discretionary.  The  suitor  must 
show  that  he  carmot  obtain  elsewhere  the  remedy  suited  to  his 
case,  and  also  that  he  is  a  worthy  recipient  of  the  favor  which 
he  seeks. 

Hence  we  find  that  where  damages  afford  an  adequate 
remedy  equity  will  not  intervene,  a  rule  which  is  constantly 
exemplified  in  cases  where  specific  performance  is  asked  for, 
and  the  suitor  is  told  that  damages  will  give  him  aU  the  com- 
pensation which  he  needs.  ^  And  again  we  find  that  the  appli- 
cation of  equitable  remedies  is  affected  by  the  maxim,  "  he 
who  seeks  equity  must  do  equity."  One  who  asks  to  have 
his  contract  canceled  or  rectified,  on  the  ground  that  he  has 
been  the  victim  of  mistake,  fraud,  or  sharp  practice  (which  is 
not  technically  the  same  as  fraud),  must  show  that  his  deal- 
ings throughout  the  transaction  have  been  straightforward  in 
every  respect.' 

This  rule  applies  to  all  equitable  remedies,  and  should  not 
be  forgotten  by  the  student.  He  will  do  well  to  inform  him- 
self, at  the  outset  of  a  case,  of  the  remedies  which  the  parties 
seek;  for  a  party  to  a  suit  may  lose  his  case,  not  because  he 
has  no  claim  of  right,  but  because  he  has  sought  the  wrong 
remedy. 

III.    TERMINOLOGY 

i6.  Void,  voidable  and  unenforcible  contracts.  There  are 
certain  terms  to  which  the  attention  of  the  student  must  be 
called,  because  they  are  of  constant  use  in  the  law  of  contract, 
because   they  are  not  infrequently  used  with  insufficient 

«  Infra,  Part  V,  ch.  iii.  s.  3. 

'  See  Cort  v.  Lassard,  18  Ore.  221,  H.  &  W.  619;  Wakeham  v.  Barker,  82 
Cal.  46;  Rogers  Co.  v.  Rogers,  58  Conn.  356. 

2  See  Adams  v.  Messinger,  147  Mass.  185;  H.  &  W.  613. 

'  Goodenow  v.  Curtis,  33  Mich.  505;  Tlie  Clandeboye,  70  Fed.  Rep.  631, 
H.  &  W.  778. 
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precision,  and  because  they  signify  very  real  differences  in 
the  rights  arising  out  of  contract. 

The  terms  are  void,  voidable^  and  unenforcible. 

A  void  contract  is  one  which  is  destitute  of  legal  effect. 
Strictly  speaking,  "a  void  contract"  is  a  contradiction  in 
terms;  for  the  words  describe  a  state  of  things  in  which, 
despite  the  intention  of  the  parties,  no  contract  has  been  made. 
Yet  the  expression,  however  faulty,  is  a  compendious  way  of 
putting  a  case  in  which  there  has  been  the  outward  semblance 
without  the  reality  of  contract. 

A  voidable  contract  is  one  which  one  of  the  parties  may 
affirm  or  reject  at  his  option. 

An  unenforcible  contract  is  one  which  is  good  in  substance, 
though,  by  reason  of  some  technical  defect,  one  or  both  of  the 
parties  cannot  sue  upon  it.  Such  a  contract  is  sometimes  caUed 
an  agreement  of  imperfect  obligation. 

17.  Void  contracts.  A  void  contract  may  be  void  on  the  face 
of  it,  or  proof  may  be  required  to  show  that  it  is  void.  Where 
offer  and  acceptance  do  not  correspond  in  terms,'  or  where 
there  is  an  agreement  to  commit  a  crime,^  the  transaction  is 
plainly  void.  Where  a  contract  is  made  under  certain  condi- 
tions of  mistake,'  or  where  an  infant  makes  a  promise  which 
Parliament  has  declared,  in  the  case  of  infancy,  to  be  void, 
the  mistake  in  the  one  case,  the  infancy  in  the  other,  must  be 
proved.^  Otherwise  such  a  transaction,  good  upon  the  face  of 
it,  and  not  shown  to  possess  any  legal  flaw,  would  be  enforced 
by  the  courts. 

But  this  does  not  alter  the  nature  of  the  transaction,  as 
will  be  seen  when  we  compare  that  which  is  void,  and  that 
which  is  voidable. 

18.  Voidable  contracts.  When  a  contract  is  shown  to  be 
void  it  can  create  no  legal  rights.  It  is  a  nullity.  But  a  voidable 
contract  is  a  contract  with  a  flaw  of  which  one  of  the  parties 
may,  if  he  please,  take  sulvantage.  If  he  chooses  to  affirm,  or  if 
he  fails  to  use  his  right  of  avoidance  within  a  reasonable  time 
so  that  the  position  of  parties  becomes  altered,  or  if  he  take  a 
benefit  under  the  contract,  or  if  third  parties  acquire  rights 
under  it,  he  will  be  bound  by  it. 

'  Rovegno  v.  Defferari,  40  Cal.  459,  H.  &  W.  261. 
2  Mateme  v.  Horwitz,  101  N.  Y.  469,  H.  &  W.  338. 
»  Walker  v.  Ebert,  29  Wis.  194,  H.  &  W.  238. 

*  Trueblood  v.  Trueblood,  8  Ind.  195,  H.  &  W.  218;  Slater  Woollen  Co. 
V.  Lamb,  143  Mass.  420,  H.  &  W.  222. 
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An  illustration  will  show  the  essential  difference  between 
what  is  void  and  what  is  voidable. 

(1)  A  sells  goods  to  X,  being  led  to  think  that  X  is  Y: 
X  sells  the  goods  to  M.  The  transaction  between  A  and  X  is 
void,  and  M  acquires  no  right  to  the  goods."  ^ 

(2)  A  sells  goods  to  X,  being  led  by  the  fraud  of  X  to 
think  that  the  market  is  falling.  Before  A  has  discovered  the 
fraud  or  has  acted  on  the  discovery  X  resells  the  goods  to  M, 
who  is  innocent  of  the  fraud,  and  gives  value  for  the  goods. 
M  acquires  a  good  title  to  the  goods,  and  A  is  left  to  his 
remedy  against  X  by  the  action  for  deceit.'  ^ 

In  the  first  of  these -cases  the  nullity  of  the  contract  pre- 
vents any  rights  arising  under  it  when  the  mistake  is  proved. 
In  the  second  there  is  a  contract,  and  one  capable  of  creating 
rights,  and  the  person  defrauded  has  a  right  to  affirm  or  avoid, 
limited  as  above  described. 

iQ.  Unenforcible  contracts.  The  difference  between  what 
is  voidable  and  what  is  unenforcible  is  mainly  a  difference 
between  substance  and  procedure.  A  contract  may  be  good, 
but  incapable  of  proof  owing  to  lapse  of  time,  want  of  written 
form,  or  failure  to  affix  a  stamp.  Writing  in  the  first  cases,  a 
stamp  in  the  last,  may  satisfy  the  requirements  of  law  and 
render  the  contract  enforcible,  but  it  is  never  at  any  time  in 
the  power  of  either  party  to  avoid  the  transaction.  The  con- 
tract is  unimpeachable,  only  it  cannot  be  produced  in  court.' 

20.  Confusions  of  terminology.  This  much  will  suffice  to 
guide  the  student  as  to  the  meaning  of  these  terms,  but  he  must 
be  prepared  to  find  their  distinction  obscured  by  laxity  in 
the  uses  of  the  word  "void." 

Not  only  is  the  term  "void  contract"  in  itself  technically 
inaccurate,  but  a  contract  is  sometimes  said  to  be  void,  not 
because  it  was  destitute  of  legal  effect  from  its  commencement, 
but  because  it  has  been  fully  performed,  and  so  has  ceased  to 
have  legal  operation.  It  would  be  more  proper  to  describe 
such  a  contract  as  "  discharged." 

Again  the  word  "  void  "  has  beeii  used,  even  by  judges  and 

«  Cundy  v.  Lindsaj',  3  App.  Ca.  459. 
!>  Babcock  v.  Lawson,  4  Q.  B.  D.  394. 

1  See  Barker  v.  Dinsmore,  72  Pa.  St.  427;  RodlifE  v.  Dallinger,  141  Mass.l; 
Edmunds  v.  Merchants'  &c.  Co.,  135  Mass.  283. 
'  Rowley  v.  Bigelow,  12  Pick.  (Mass.)  307. 
'  Bird  V.  Mimroe,  66  Me.  337,  H.  &  W.  92. 
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the  framers  of  statutes,  where  "voidable"  is  meant.  One 
illustration  will  suffice.  By  17  Geo.  Ill,  c.  50,  failure  to  pay 
certain  duties  at  an  auction  is  stated  to  make  a  bidding  "  null 
and  void  to  all  intents,"  but  this  does  not  entitle  a  purchaser 
who  has  repented  of  his  bargain  to  avoid  the  contract  by  his 
own  wrong,  that  is  by  refusal  to  pay  the  statutory  duty.  The 
contract  is  voidable  at  the  option  of  the  party  who  has  not 
broken  the  condition  imposed  by  law."  ' 

"  Malins  v.  Freeman,  4  Bing.  N.  C.  395. 

'  The  term  "void"  is  frequently  used  in  statutes  and  contracts,  and  in 
the  decisions  of  courts,  where  the  term  "  voidable"  would  be  more  accurate. 
In  such  cases  the  latter  term  is  to  be  substituted  in  determining  the  meaning 
of  the  statute,  contract  or  decision.  Van  Shaack  v.  Robbins,  36  Iowa,  201; 
Ewell  V.  Daggs,  108  U.  S.  143;  Bennett  v.  Mattingly,  110  Ind.  197;  Somes 
V.  Brewer,  2  Pick.  (Mass.)  183 ;  Anderson  v.  Roberts,  18  Johns.  (N.  Y.) 
615;  Pearsoll  v.  Chapin,  44  Pa.  St.  9. 


CHAPTER  I 

Offer  and  Acceptance 

A  CONTRACT  consists  in  an  actionable  promise  or  promises. 
Every  such  promise  involves  two  parties,  a  promisor  and 
a  promisee,  and  an  expression  of  common  intention  and  of 
expectation  as  to  the  act  or  forbearance  promised.  So  on  the 
threshold  of  our  subject  we  must  bring  the  parties  together, 
and  must  ask,  How  is  this  expectation  created  which  the  law 
will  not  allow  to  be  disappointed?  This  part  of  our  subject 
ihay  be  set  forth  briefly  in  the  rules  which  govern  offer  and 
acceptance. 

§  1.  Every  contract  springs  from  the  acceptance  of  an  offer. 

21.  Agreements  originate  in  offer  and  acceptance.  Every 
expression  of  a  common  intention  arrived  at  by  two  or  more 
parties  is  ultimately  reducible  to  question  and  answer.  In 
speculative  matters  this  would  take  the  form,  "  Do  you  think 
so  and  so?"  "  I  do."  For  the  piirpose  of  creating  obligations 
it  may  be  represented  as,  "  Will  you  do  so  and  so?"  "  I  will." 
If  A  and  X  agree  that  A  shall  purchase  from  X  a  property 
worth  £50,000,  we  can  trace  the  process  to  a  moment  at  which 
XsaystoA,  "Will  you  give  me  £50,000  for  my  property?"  and 
A  replies,  "  I  will."  If  A  takes  a  sixpenny  book  from  X's  book- 
stall the  transaction  is  reducible  to  the  same  elements.  X  in 
displaying  his  wares  says  in  act  though  not  in  word,  "  Will 
you  buy  my  goods  at  my  price?"  and  A,  taking  the  book 
with  X's  cognizance,  says  in  act,  "I  wiU."  So  the  law  is  laid 
down  by  Blackstone:"  "  If  I  take  up  wares  from  a  tradesman 
without  any  agreement  of  price,  the  law  concludes  that  I  con- 
tracted to  pay  their  real  value." 

There  may  be  difficulty  in  the  uniform  application  of 
this  rule.  Sir  F.  Pollock"  suggests  cases  to  which  it  may 
not  readily  apply  —  the  signature  of  a  prepared  agreement 
—  the  acceptance  by  two  parties  of  terms  suggested  by 
a  third.    But  I  should  be  disposed  to  say  that  his  instances 

o  Comm.  bk.  2,  c.  30.  ''  Contracts,  ed.  7,  p.  7. 
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are  reducible  to  question  and  answer  in  an  elliptical  form. 
If  A  and  X  are  discussing  the  terms  of  a  bargain,  and  eventu- 
ally accept  a  suggestion  made  by  M,  there  must  be  a  moment 
when  ^,  or  Z,  says  or  intimates  to  the  other,  "  I  will  accept 
if  you  will.""  It  is  unwise,  as  Sir  F,  Pollock  truly  says,  to 
push  analysis  too  far:  but  on  the  other  hand  it  is  a  pity  to 
give  up  a  good  working  principle  because  its  application  is 
sometimes  difficult. 

As  a  promise  involves  something  to  be  done  or  forborne  it 
follows  that  to  make  a  contract,  or  voluntary  obligation,  this 
expression  of  a  common  intention  must  arise  from  an  offer 
made  by  one  party  to  another  who  accepts  the  offer  made, 
with  the  result  that  one  or  both  are  bound  by  a  promise 
or  obligatory  expression  of  intention. 

22.  Forms  of  offer  and  acceptance.  This  process  of  offer  and 
acceptance  may  take  place  in  any  one  of  four  ways. 

1.  In  the  offer  to  make  a  promise  or  to  accept  a  promise 
made,  followed  in  either  case  by  simple  assent :  this,  in 
English  law,  applies  only  to  contracts  under  seal. 

2.  In  the  offer  of  an  act  for  a  promise;  as  if  a  man  offers 
goods  or  services  which  when  accepted  bind  the  acceptor  to 
reward  him  for  them. 

3.  In  the  offer  of  a  promise  for  an  act;  as  when  a  man 
offers  a  reward  for  the  doing  of  a  certain  thing,  which  being 
done  he  is  bound  to  make  good  his  promise  to  the  doer. 

4.  In  the  offer  of  a  promise  for  a  promise,  in  which  case, 
when  the  offer  is  accepted  by  the  giving  of  the  promise, 
the  contract  consists  in  outstanding  obligations  on  both  sides. 

It  appears  then  that  offer  may  assume  three  forms,  the  offer 
to  make  a  promise,  the  offer  to  assent  to  a  promise,  and  the 
offer  of  an  act.  Acceptance  may  likewise  assume  three  forms, 
simple  assent,  the  giving  of  a  promise,  or  the  doing  of  an  act. 

23.  Illustrations.  But  the  foregoing  modes  of  offer  and 
acceptance  need  explanation. 

1.  Contract  under  seal.  The  first  is,  in  English  law,  appli- 
cable only  to  such  contracts  as  are  made  under  seal,  for  no 
promise,  not  under  seal,  is  binding  imless  the  promisor  obtains 
something  from  the  promisee  in  return  for  his  promise.  This 
something,.which  may  be  an  act,  a  forbearance,  or  a  promise, 
is  called  consideration. 

«  The  case  of  Clarke  v.  Dunraven  instanced  by  Sir  F.  Pollock  will  be  discussed 
later  :  [see  sec.  63 post].  It  suggests  difficulties  of  a  difiereut  character. 
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The  offer  may  take  the  fonn,  "  I  will  promise  you  £50  if 
you  will  accept  it,"  or,  "I  will  accept  £50  if  you  will  promise 
it  to  me."  In  either  case  the  promise  must  be  made  under 
seal  if  it  is  to  bind  the  promisor. 

In  the  first  case  assent  is  needed  to  turn  the  offer  of  a 
promise  into  a  contract:  for  a  man  cannot  be  forced  to  accept 
a  benefit."' ' 

In  the  second  case  acceptance  takes  the  form  of  a  promise 
to  which  assent  has  been  secured  by  the  terms  of  the  offer. 

2.  Act  for  'promise.  A  man  gets  into  a  public  omnibus  at  one 
end  of  Oxford  Street  and  is  carried  to  the  other.  The  presence 
of  the  omnibus  is  a  constant  offer  by  its  proprietors  of  such 
services  upon  certain  terms ;  they  offer  an  act  for  a  promise; 
and  the  man  who  accepts  these  services  promises  by  his  accept- 
ance to  pay  the  fare  when  duly  demanded.^ 

3  Promise  for  act.  A  man  who  loses  his  dog  offers  by  adver- 
tisement a  reward  of  £5  to  any  one  who  will  bring  the  dog 
safe  home  ;  he  offers  a  promise  for  an  act ;  and  when  X,  know- 
ing of  the  offer,  brings  the  dog  safe  home  the  act  is  done  and 
the  promise  becomes  binding.^ 

4.  Promise  for  'promise.  A  offers  X  to  pay  him  a  certain 
sum  on  a  future  day  if  X  will  promise  to  perform  certain  ser- 
vices for  him  before  that  day.  When  X  makes  the  promise 
asked  for  he  accepts  the  promise  offered,  and  both  parties 
are  bound,  the  one  to  do  the  work,  the  other  to  allow  him  to 
do  it  and  to  pay  for  it.* 

24.  Unilateral  and  bilateral  contracts.  It  will  be  observed 
that  cases  2  and  3  differ  from  4  in  an  important  respect.  In 
2  and  3  the  contract  does  not  come  into  existence  until  one 
party  to  it  has  done  all  that  he  can  be  required  to  do.  It  is 
performance  on  one  side  which  makes  obligatory  the  promise 
of  the  other ;  the  outstanding  obligation  is  all  on  one  side. 
In  4  each  party  is  bound  to  some  act  or  forbearance  which,  at 
the  time  of  entering  into  the  contract,  is  future:  there  is  an 
outstanding  obligation  on  each  side. 

"  Townson  v.  Tiokell,  3  B.  &  Aid.  37. 

>  Meigs  V.  Dexter,  172  Mass.  217;  Welch  v.  Sackett,  12  Wis.  243;  Derry 
Bank  v.  Webster,  44  N.  H.  264;  Gorham's  Adm'r  v.  Meacham's  Adm'r, 
63  Vt.  231,  H.  &  W.  88. 

^  Fogg  V.  Portsmouth  Athenaeum,  44  N.  H.  115,  H.  &  W.  10. 

«  Reif  V.  Paige,  55  Wis.  496;  Pierson  v.  Morch,  82  N.  Y.  503. 

*  White  V.  Corlies,  46  N.  Y.  467,  H.  &  W.  7;  Boston  &  Maine  R.  v.  Bart- 
lett,  3  Cush.  (Mass.)  224. 
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In  case  1  the  promisee  alone  is  benefited:  in  cases  2  and  3 
the  promisor  and  promisee  alike  take  benefit,  but  the  promise 
does  not  come  into  existence  until  the  promisor  has  obtained 
all  that  he  is  to  get  under  the  contract:  in  case  4  the  benefits 
contemplated  by  the  parties  are  expressed  in  their  mutual 
promises.  We  may,  if  we  please,  call  1,  2,  3,  unilateral,  and  4 
bilateral  contracts.^ 

25.  Executed  and  executory  contracts.  Where,  as  in  cases 
2  and  3,  it  is  the  doing  of  the  act  which  concludes  the  contract, 
then  the  act  so  done  is  called  an  executed "  or  present  considera- 
tion for  the  promise.  Where  a  promise  is  given  for  a  promise, 
each  forming  the  consideration  for  the  other,  such  a  considera- 
tion is  said  to  be  executory  or  future. 

§  2.  An  offer  or  its  acceptance  or  both  may  be  made  either  by 
words  or  by  conduct.  ' 

26.  Tacit  contract  by  conduct.  The  description  which  I  have 
given  of  the  possible  forms  of  offer  and  acceptance  shows  that 
conduct  may  take  the  place  of  written,  or  spoken  words,  in 
offer,  in  acceptance,  or  in  both.  A  contract  so  made  is  some- 
times called  a  tacit  contract:  the  intention  of  the  parties  is  a 
matter  of  inference  from  their  conduct,  and  the  inference  is 
more  or  less  easily  drawn  according  to  the  circumstances  of 
the  case.^ 

°  The  words  executed  and  executory  are  used  in  three  different  senses  in  rela- 
tion to  contract,  according  to  the  substantive  with  which  the  adjective  is  joined. 

Executed  consideration  as  opposed  to  executory  means^resenJ  as  opposed  to  future, 
an  act  as  opposed  to  a  promise. 

Executed  contract  means  a  contract  performed  wholly  on  one  side,  while  an  execu- 
tory contract  is  one  which  is  either  wholly  unperformed  or  in  which  there  remains 
something  to  be  done  on  both  sides.  Leake,  ed.  4.  p.  5.  Parke,  B.,  in  Foster  ii.  Dawber, 
6  Exch.  851. 

Executed  contract  of  sale  means  a  bargain  and  sale  which  has  passed  the  property 
in  the  thing  sold,  while  executory  contracts  of  sale  are  contracts  as  opposed  to  con- 
veyances and  create  rights  in  personam  to  a  fulfillment  of  their  terms  instead  of  rights 
in  rem  to  an  enjoyment  of  the  property  passed.  Chalmers,  Sale  of  Goods  Act,  ed.  4, 
p.  7. 


'  Langdell,  Summary  of  Law  of  Contract,  §§  183-187.  A  promissory 
note  is  a  good  example  of  a  unilateral  contract.  The  mutual  promises  of  a 
seller  to  deliver  goods  and  of  the  buyer  to  pay  for  them  when  delivered, 
constitute  a  bilateral  contract. 

2  "  Nothing  is  plainer  than  the  proposition,  that  the  distinction  between 
express  and  implied  contracts  lies,  not  in  the  nature  of  the  undertaking, 
but  in  the  mode  of  proof."  Somerville,  J.,  in  Montgomery  v.  Montgomery 
Water  Works,  77  Ala.  248.  "The  term  'tacit  contract,'  suggested  by  Mr. 
Austin,  describes  a  genuine  agreement  of  this  nature  better  than  the  phrase 
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27.  Offer  and  acceptance  by  conduct.  If  A  allows  X  to  work 
for  him  under  such  cu-cumstances  that  no  reasonable  man 
would  suppose  that  X  meant  to  do  the  work  for  nothing,  A 
will  be  liable  to  pay  for  it.  The  doing  of  the  work  is  the  offer, 
the  permission  to  do  it,  or  the  acquiescence  in  its  being  done 
constitutes  the  acceptance."  ^ 

A  common  illustration  is  afforded  by  the  sending  of  goods, 
and  their  use  or  consumption  by  the  person  to  whom  they 
are  sent.  The  sending  is  the  offer,  the  use  or  consumption 
is  the  acceptance,  importing  a  promise  to  pay  the  price.' ^ 

A  ordered  of  X  a  publication  which  was  to  be  completed  in 
twenty-four  monthly  numbers.  He  received  eight  and  then 
refused  to  receive  more.  No  action  could  be  brought  upon 
the  origuial  contract  because  the  duration  of  time  over  which 
his  performance  extended  necessitated  a  memorandum  in  writ- 
ing under  the  Statute  of  Frauds;  but  it  was  held  that,  al- 
though A  could  not  be  sued  on  his  promise  to  take  twenty- 
four  numbers,  there  was  an  offer  and  acceptance  of  each  of 
the  eight  numbers  received,  and  a  promise  to  pay  for  them 
thereby  created." ' 

28.  Acceptance  by  conduct.  The  offer  may  be  made  in  words 
or  writing  and  accepted  by  conduct.  If  A  ask  X  to  work  for 
him  for  hire,  or  to  do  work  for  which  payment  would  obviously 
be  expected,  X  may  accept  by  doing  the  work.* 

But  we  must  note  that,  in  order  to  make  a  contract,  there 
must  be  a  definite  request  for  the  work  to  be  done,  and  not  a 
mere  inquiry  as  to  whether,  or  no,  X  would  be  willing  to  do 
the  work. 

And  further,  if  A  has  prescribed  a  method  of  acceptance,  or 

"  Paynter  v.  Williams,  1 C.  &  M.  810. 
»  Hart  V.  Mills,  15  M.  &  W.  87. 
c  Maver  v.  Pyne,  3  Bing.  289. 

'an  implied  contract';  for  the  latter  expression  is  sometimes  used  to  desig- 
nate legal  obligations,  which,  in  fact,  are  not  contracts  at  all,  but  are  con- 
sidered so  only  by  legal  fiction,  for  the  sake  of  the  remedy."  Smith,  J., 
in  Bixby  v.  Moor,  51  N.  H.  402,  H.  &  W.  378.  See  also  Heffron  v.  Brown,  155 
lU.  322. 

'  Day  V.  Caton,  119  Mass.  513;  Curry  v.  Curry,  114  Pa.  St.  367;  Hertzog 
V.  Hertzog,  29  Pa.  St.  465,  H.  &  W.  1;  Cicotte  v.  Church  of  St.  Anne,  60 
Mich.  552;   Kiser  v.  Holladay,  29  Ore.  338. 

'  Fogg  V.  Portsmouth  Athensum,  44  N.  H.  115,  H.  &  W.  10;  Hobbs  v. 
Massasoit  Whip  Co.,  158  Mass.  194,  H.  &  W.  24. 

3  Fogg  V.  Portsmouth  Athenaeum,  supra. 

*  Campbell  v.  Mercer,  108  Ga.  103. 
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if  the  character  of  the  contract  makes  it  reasonable  that  ac- 
ceptance should  be  signified  by  words  or  writing,  then  conduct 
alone  will  not  suffice."  * 

The  ordinary  case  of  an  offer  of  reward  for  services  or  for 
information  has  been  already  referred  to.  A  less  familiar 
illustration  is  afforded  by  offers  to  grant  property  by  deed 
or  to  dispose  of  it  by  will  in  favor  of  a  man  or  woman  in 
consideration  of  his  or  her  marriage.  Such  an  offer  would 
become  binding  on  the  marriage  of  the  person  to  whom  the 
offer  was  made,  whether  it  was  made  by  a  third  party,  or 
was  a  part  of  the  terms  on  which  two  persons  agree  to  marry.* 

Sometimes  the  inference  from  conduct  is  not  so  clear,  but 
the  conduct  of  the  parties  may  be  inexplicable  on  any  other 
ground  than  that  they  intended  to  contract.  In  the  case  of 
Crears  v.  Hunter,"  X's  father  was  indebted  to  A,  and  X  gave 
to  A  a  promissory  note  for  the  amount  due  with  interest 
payable  half-yearly  at  five  per  cent.  A  thereupon  forbore 
to  sue  the  father  for  his  debt.  The  father  died,  and  A  sued  X 
on  the  note.  Was  there  evidence  to  connect  the  making  of 
the  note  with  the  forbearance  to  sue?  In  other  words,  did 
X  offer  the  note  in  consideration  of  a  forbearance  to  sue? 

"It  was  argued,"  said  Lord  Esher,  M.  R.,  "that  the  request  to  forbear 
must  be  express.  But  it  seems  to  me  that  whether  the  request  is  express 
or  is  to  be  inferred  from  circumstances  is  a  mere  question  of  evidence. 
If  a  request  is  to  be  imphed  from  circumstances  it  is  the  same  as  though 
there  was  an  express  request." 

The  Court  of  Appeal  held  that  the  jury  were  entitled  to 
infer  a  contract  in  which  X  made  himself  responsible  for  the 
debt  if  A  would  give  time  to  the  debtor.^ 

§  3.  An  offer  is  made  when,  and  not  until,  it  is  communicated  to 

the  offeree. 
This  rule  is  not  the  truism  that  it  appears.' 
29.  Ignorance  of  offered  promise.  X  offers  a  promise  foi  an 

<"  Mclver  v.  Richardson,  1  M.  &  S.  557.   Infra,  p.  30. 

i  Hammersley  v.  de  Biel,  12  CI  &  F.  62.    Synge  v.  Synge,  [1894]  1 Q.  B.  466. 

c  19  Q.  B.  D.  345. 

'  See  on  this  point  White  v.  Corlies,  46  N.  Y.  467,  H.  &  W.  7. 

^Edgerton  v.  Weaver,  105  111.  43;  Home  Ins.  Co.  v.  Watson,  59  N.  Y. 
390.  But  see  Manter  v.  Churchill,  127  Mass.  31;  Shupe  v.  Galbraith,  32 
Pa.  St.  10. 

'  See  for  case  of  unconununicated  offer,  Benton  v.  Springfield  &c.  Ass'n, 
170  Mass.  534,  H.  &  W.  703. 
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act.  A  does  the  act  in  ignorance  of  the  offer.  Can  he  claim 
performance  of  the  promise  when  he  becomes  aware  of  its 
existence? 

The  only  English  authority  on  this  point  is  Williams  v. 
Carwardine,"  where  reward  was  offered  for  such  information 
as  might  lead  to  the  discovery  of  a  murder,  and  the  plaintiff 
gave  information  "believing  she  had  not  long  to  live,  and 
to  ease  her  conscience."  Afterwards  she  recovered,  and  sued 
for  the  reward.  It  was  held  that  she  was  entitled  to  it. 
Her  claim  was  not  contested  on  the  ground  that  she  was  igno- 
rant of  the  offer,  but  because  the  reward  offered  was  not  the 
motive  of  her  act.  The  report  is  silent  as  to  her  knowledge 
of  the  offer,  and  the  judgments  delivered  only  show  that  the 
motive  of  compliance  with  the  terms  of  the  offer  was  imma- 
terial.* 

An  American  case — Fitch  v.  Snedaker" — is  directly  in  point. 
It  is  there  laid  down  that  a  reward  cannot  be  claimed  by  one 
who  did  not  know  that  it  had  been  offered.  The  decision 
seems  undoubtedly  correct  in  principle.  One  who  does  an 
act  for  which  a  reward  has  been  offered,  in  ignorance  of  the 
offer,  cannot  say  either  that  there  was  a  consensus  of  wills 
between  him  and  the  offeror,  or  that  his  conduct  was  affected 
by  the  promise  offered.  On  no  view  of  contract  could  he  set 
up  a  right  of  action." ' 

<•  4  B.  &  A.  621. 

*  Hawkins,  J.,  in  a  note  to  his  judgment  in  Carlill  v.  Carbolic  Smoke  Ball  Co.  (1893, 
2  Q.  B.  489,  n.2.)  says  that  he  assumes  in  Williams  v.  Carwardine  that  "the  offer  had 
been  brought  to  the  knowledge  of  the  plaintiff  before  the  information  was  given." 

c  38  N.  Y.  248. 

tf  The  authority  of  the  state  courts  on  this  point  is  not  uniform.  See  Ruling  Cases, 
Tol.  vi.  p.  138,  American  notes,  and  cases  there  cited. 

Gibbons  v.  Proctor  (1892,  64  L.  T.  694)  is  the  only  English  case  which  runs  counter 
to  the  proposition  which  I  have  laid  down,  but  I  agree  with  Sir  F.  Pollock  (ed.  7,  p. 
22)  that  "  it  cannot  be  law  as  reported." 

'  One  who  gives  information  or  performs  an  act  in  ignorance  of  an 
offered  reward  for  such  information  or  act  cannot  recover  the  reward. 
Fitch  V.  Snedaker,  38  N.  Y.  248,  H.  &  W.  62;  Howland  v.  Lounds,  61  N.  Y. 
604  ;  Williams  v.  West  Chicago  St.  Ry.,  191  111.  610  ;  Mayor  v.  Bailey,  36 
N.  J.  L.  499;  Stamper  v.  Temple,  6  Humph.  (Tenn.)  113.  Contra,  Dawkins 
»,_Sa52ington,  26  Ind.  199,  H.  &  W.  65;  Auditor  v.  Ballard,  9  Bush  (Ky.) 
572;  Coffey  v.  Commonwealth,37  S.  W.  Rep.  (Ky.)  575;  Russell  v.  Stewart, 
44  Vt.  170.  In  any  event  the  information  must  be  voluntarily  imparted 
(Vitty  V.  Eley,  51  N.  Y.  App.  Div.  44 ;  H.  &  W.  718),  and  with  a  view  to 
obtaining  the  reward  (Hewitt  v.  Anderson,  56  Cal.  476),  and  must  lead  to 
arrest  or  conviction  if  such  are  the  terms  of  the  offer  (Williams  v.  Ry.,  191 
lU.  610). 
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30.  Ignorance  of  offered  act.  A  does  work  for  X  without 
the  request  or  knowledge  of  X.  Can  he  sue  for  the  value  of 
his  work? 

A  man  cannot  be  forced  to  accept  and  pay  for  that  which 
he  has  had  no  opportunity  of  rejecting.  Under  such  circum- 
stances acquiescence  cannot  be  presumed  from  silence.  Where 
the  offer  is  not  communicated  to  the  party  to  whom  it  is 
intended  to  be  made,  there  is  no  opportunity  of  rejection; 
hence  there  is  no  presumption  of  acquiescence. 

Taylor  was  engaged  to  command  Laird's  ship ;  he  threw 
up  his  command  in  the  course  of  the  expedition,  but  helped 
to  work  the  vessel  home,  and  then  claimed  reward  for  services 
thus  rendered.  It  was  held  that  he  could  not  recover.  Evi- 
dence "of  a  recognition  or  acceptance  of  services  may  be 
sufficient  to  show  an  implied  contract  to  pay  for  them,  if  at 
the  time  the  defendant  had  power  to  refiise  or  accept  the  services.'" 
Here  the  defendant  never  had  the  option  of  accepting  or 
refusing  the  services  while  they  were  being  rendered;  and 
he  repudiated  them  when  he  became  aware  of  them.  The 
plaintiff's  offer  being  uncommunicated,  did  not  admit  of 
acceptance,  and  could  give  him  no  rights  against  the  party 
to  whom  it  was  addressed.' 

31.  Ignorance  of  one  or  more  offered  terms.  Where  an  offer 
consists  of  various  terms,  some  of  which  do  not  appear  on  the 
face  of  it,  to  what  extent  is  an  acceptor  boimd  by  terms  of 
which  he  was  not  aware? 

1.  General  rule.  This  question  is  answered,  and  the  eases 
on  the  subject  carefully  summarized  by  Stephen,  J.,  in  Wat- 
kins  V.  Bymill." 

"A  great  number  of  contracts  are,  in  the  present  state  of  society,  made 
by  the  delivery  by  one  of  the  contracting  parties  to  tlie  other  of  a  document 
in  a  common  form  stating  the  terms  by  which  the  person  delivering  it  will 
enter  into  the  proposed  contract.  Such  a  form  constitutes  the  offer  of  the 
party  who  tenders  it.  If  the  form  is  accepted  without  objection  by  the  person 
to  whom  it  is  tendered  he  is  as  a  general  rule  bound,  by  its  contents,  and  his 

"  Taylor  v.  Laird,  25  L.  J.  Ex.  329.  6  10  Q.  B.  D.  178. 

'  Bartholomew  v.  Jackson,  20  Johns.  (N.  Y.)  28,  H.  &  W.  14;  James 
V.  O'DriscoU,  2  Bay  (S.  C.)  101 ;  Thornton  v.  Village  of  Sturgis,  38  Mich.  639; 
New  Orleans  &c.  R.  v.  Turcan,  46  La.  Ann.  155;  Boston  Ice  Co.  v.  Potter, 
123  Mass.  28,  H.  &  W.  243.  But  one  who  finds  another's  lost  property  may 
recover  for  expenses  incurred  in  preserving  it.  Chase  v.  Corcoran,  106 
Mass.  286.  Query  whether  a  physician  rendering  services  to  an  unconscious 
patient  without  request  may  recover  the  value  of  the  services.  Brandner 
V.  Krebbs,  54  111.  App.  652;  Bishop  on  Contracts,  §  231. 
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act  amounts  to  an- acceptance  of  the  offer  made  to  him,  whether  he  reads  the 
document  or  otherwise  informs  himself  of  its  contents,  or  not." 

Railway  companies,  for  instance,  make  continuous  offers 
to  carry  or  to  take  care  of  goods  on  certain  conditions.  The 
traveler  who  takes  a  ticket  for  a  journey,  or  for  luggage  left 
at  a  cloak-room,  accepts  an  offer  containing  many  terms.  A 
very  prudent  man  with  abimdance  of  leisure  would  perhaps 
inquire  into  the  terms  before  taking  a  ticket.  Of  the  mass 
of  mankind  some  know  that  there  are  conditions  and  asstime 
that  they  are  fair,  the  rest  do  not  think  about  the  matter. 
The  general  rule,  settled  after  the  question  had  presented 
itself  to  the  courts  in  many  forms,  is  laid  down  in  the  pas- 
sage above  cited."  We  may  take  it  that  if  a  man  accepts  a 
document  which  purports  to  contain  the  terms  of  an  offer, 
all  the  terms  have  been  communicated  to  him,  though  he 
may  not  choose  to  inform  himself  of  their  tenor  or  even 
of  their  existence.^ 

2.  Exceptions.  The  exceptions  to  this  rule,  apart  from 
such  a  willful  misstatement  of  conditions  as  would  amount 
to  fraud,  and  apart  from  cenditions  which  a  court  would  hold 
to  be  unreasonable  or  oppressive,  fall  under  two  heads. 

(a)  The  offer  may  contain  on  its  face  the  terms  of  a  complete 
contract,  and  then  the  acceptor  will  not  be  bound  by  any 
other  terms  intended  to  be  included  in  it. 

Such  a  case  was  Henderson  v.  Stevenson.''  The  plaintiff  pur- 
chased of  the  defendant  company  a  ticket  by  steamer  from 
Dublin  to  Wliitehaven.  On  the  face  of  the  ticket  were  these 
words  only,  "Dublin  to  Whitehaven";  on  the  back  was  an 
intimation  that  the  company  incurred  no  liability  for  loss, 
injiuy,  or  delay  to  the  passenger  or  his  luggage.  The  vessel 
was  wrecked  by  the  fault  of  the  company's  servants,  and 
the  plaintiff's  luggage  lost.  The  House  of  Lords  decided  that 
the  company  was  liable  to  make  good  the  loss,  since  the 
plaintiff  could  not  be  held  to  have  assented  to  a  term  "  which 

"  The  conditions  under  which  the  liability  of  a  railway  company  in  respect  to  the 
carriage  of  goods  can  be  limited,  under  17  &  18  Vict.  c.  31,  are  a  matter  too  special  to 
be  discussed  here. 

'  L.  R.  2  H.  L.  Sc.  App.  470. 

'  If  the  voucher  or  ticket  is  of  a  form  indicating  that  it  contains  a  con- 
tract the  dehveree  is  presumed  to  have  notice  of  its  terms.  Fonseca  v. 
Cunard  Steamship  Company,  153  Mass.  553,  H.  &  W.  15;  Zimmer  v. 
N.  Y.  Cent.  &c.  Ry.,  137  N.  Y.  460;  Ballou  v.  Earle,  17  R.  I.  441.  But  if 
given  to  the  passenger  in  an  envelope  and  his  attention  not  caUed  to  the 
special  contract,  he  is  not  bound.  The  Majestic,  166  U.  S.  375. 
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he  has  not  seen,  of  which  he  knows  nothing,  and  which  is  not 
in  any  way  ostensibly  connected  with  that  which  is  printed  or 
written  upon  the  face  of  the  contract  presented  to  him."  ' 

(6)  Or  again,  the  plaintiff  may  assert,  not  that  the  offer  was 
complete  upon  its  face,  but  that  the  mode  of  calling  his 
attention  to  the  terms  which  it  included  was  not  such  as  to 
amount  to  reasonable  notice. 

Parker  v.  South  Eastern  Railway  Company"  was  a  case  of 
deposit  of  luggage  in  a  cloak-room  on  terms  contained  in  a 
ticket.  The  conditions  limiting  the  liability  of  the  company 
were  printed  on  the  back  of  the  ticket  and  were  indicated  by 
the  words  "  See  back  "  on  the  face  of  the  ticket.  The  plaintiff, 
while  he  admitted  a  knowledge  that  there  was  writing  on  the 
ticket,  denied  all  knowledge  that  the  writing  contained  con- 
ditions. The  Court  of  Appeal  held  that  he  was  bound  by  the 
condition  if  a  jury  was  of  opinion  that  the  ticket  amounted  to 
a  reasonable  notice  of  its  existence.^ 

Richardson  and  others  v.  Rowntree  "  illustrates  the  provinces 
of  court  and  jury  in  these  matters.  A  passenger  sued  for 
injuries  sustained  by  the  negligence  of  a  steamship  company; 
the  company  had  limited  its  liability  by  a  clause  on  the  ticket 
which  was  printed  in  small  type  and  further  obscured  by  words 
stamped  across  it  in  red  ink.  The  jmy  found  that  the  plaintiff 
knew  that  there  was  writing  on  the  ticket,  that  she  did  not 
know  that  the  WTiting  contained  conditions  relating  to  the 
contract  of  carriage,  and  that  she  had  not  received  reasonable 
notice  of  these  conditions."  The  Court  of  Appeal  and  House 
of  Lords  held  that  there  was  evidence  to  go  to  the  jury  and 
that  the  finding  of  the  jury  should  not  be  distiu-bed.' 

32.  Offer  under  seal.  There  is  one  exception  to  the  inopera- 
tive character  of  an  uncommunicated  offer :  this  is  the  case  of 

a  2  C.  p.  D.  416.  i  [1894]  A.  C.  217.  «  9  T.  L.  R.  297. 

'  If  the  document  appears  to  be  a  mere  voucher  or  receipt,  the  deliveree 
cannot  be  presumed  to  have  notice  that  it  contains  a  contract.  Brown  v. 
Eastern  R.,  11  Gush.  (Mass.)  97;  Railway  Co.  v.  Stevens,  95  U.  S.  655; 
Quimby  v.  Vanderbilt,  17  N.  Y.  306;  Madan  v.  Sherard,  73  N.  Y.  329. 
There  has  been  a  sharp  conflict  of  authority  as  to  whether  one  accepting 
a  bill  of  lading  receipt  is  bound  by  all  of  its  terms  whether  known  or  not. 
Kirkland  v.  Dinsmore,  62  N.  Y.  171  (bound);  Railroad  Co.  v.  Mfg.  Co., 
16  Wall.  318  (not  bound  unless  expressly  assenting). 

'  Malone  v.  Boston  &  Worcester  R.,  12  Gray  (Mass.)  388,  H.  &  W.  19; 
Blossom  V.  Dodd,  43  N.  Y.  264. 

'  Malone  v.  R.,  supra.  , 
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an  offer  under  seal.  Yet  the  party  making  such  an  offer  cannot 
be  said  to  be  bound  by  contract,  for  this  can  arise  only  where 
an  offer  is  accepted.  He  would  seem  to  have  made  an  offer 
which  he  cannot  withdraw:  and  so  the  matter  is  best  dealt  with 
under  the  head  of  the  revocation  of  offers.* 

§  4.  Acceptance  must  be  communicated  by  words  or  conduct. 

33.  Meaning  of  acceptance.  Acceptance  means  communi- 
cated acceptance.  What  amounts  to  communication,  and  how 
far  it  is  necessary  that  communication  should  reach  the  offeror, 
are  matters  to  be  dealt  with  presently.  It  is  enough  to  say  here 
that  acceptance  must  be  something  more  than  a  mere  mental 
assent. 

In  an  old  case  it  was  argued  that  where  the  produce  of  a 
field  was  offered  to  a  man  at  a  certain  price  if  he  was  pleased 
with  it  on  inspection,  the  property  passed  when  he  had  seen 
and  approved  of  the  subject  of  the  sale.  But  Brian,  C.  J., 
said :  — 

"It  seems  to  me  the  plea  is  not  good  without  showing  that  he  had 
certified  the  other  of  his  pleasure;  for  it  is  trite  learning  that  the  thought 
of  man  is  not  triable,  for  the  devil  himself  knows  not  the  thought  of  man; 
but  if  you  had  agreed  that  if  the  bargain  pleased  then  you  should  have 
signified  it  to  such  an  one,  then  I  grant  you  need  not  have  done  more,  for 
it  is  matter  of  fact."  " 

This  dictum  was  quoted  with  approval  by  Lord  Blackburn 
in  the  House  of  Lords  in  support  of  the  rule  that  a  contract 
is  formed  when  the  acceptor  has  done  something  to  signify 
his  intention  to  accept,  not  when  he  has  made  up  his  mind 
to  do  so." 

34.  Mental  acceptance  ineffectual.  A  modern  case  will  show 
that  mental  consent  does  not  amoimt  to  acceptance,  even 
where  the  offeror  has  said  that  such  a  mode  of  acceptance  will 
suffice. 

Felthouse  offered  by  letter  to  buy  his  nephew's  horse  for 
£30  15s.,  adding,  "If  I  hear  no  more  about  him  I  shall  con- 
sider the  horse  is  mine  at  £30  15s."  No  answer  was  retm-ned 
to  this  letter,  but  the  nephew  told  Bindley,  an  auctioneer,  to 
keep  the  horse  out  of  a  sale  of  his  farm  stock,  as  it  was  sold 
to  his  uncle  Felthouse.  Bindley  sold  the  horse  by  mistake,  and 
Felthouse  sued  him  for  wrongful  dealing  with  his  property. 
The  Court  held  that  as  the  nephew  had  never  signified  to  Felt- 

"  Year  Book,  17  Ed.  IV.  I.  "2  App.  Ca.  692. 

'  See  §  50  post. 
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house  his  acceptance  of  the  offer,  there  was  no  contract  of  sale, 
and  that  the  horse  did  not  belong  to  Felthouse  at  the  time  of 
the  auctioneer's  dealings  with  it." 

Here  silence  did  not  amount  to  consent.  Felthouse  had 
given  no  intimation  of  any  mode  in  which  acceptance  of  his 
offer  should  be  signified,  and  the  nephew's  statement  to  the 
auctioneer  that  the  horse  was  sold  to  Felthouse  was  no  more 
than  an  expression  of  his  intention  to  accept:  it  could  not  be 
construed  to  be  an  acceptance.' 

§  5.  Acceptance  is  communicated  when  it  is  made  in  a  manner 
frescribed,  or  indicated  by  the  offeror. 

35.  Effect  of  acceptance.  Contract  is  formed  by  the  accep1> 
ance  of  an  offer.  When  the  offer  is  accepted  it  becomes  a 
promise:  till  it  is  accepted  neither  party  is  bound,  and  the 
offer  may  be  revoked  by  due  notice  of  revocation  to  the  party 
to  whom  it  was  made.  Acceptance  is  necessarily  irrevocable, 
for  it  is  acceptance  that  binds  the  parties. 

36.  Mode  of  acceptance.  An  offer  is  accepted  when  the 
acceptance  is  communicated,  and  we  have  seen  that  this  means 
more  than  a  tacit  formation  of  intention.  There  must  be  some 
overt  act  or  speech  to  give  evidence  of  that  intention.  But 
there  is  this  marked  difference  between  communication  of 
offer  and  communication  of  acceptance,  that  whereas  an  offer 
is  not  held  to  be  communicated  until  it  is  brought  to  the  know- 
ledge of  the  offeree,  acceptance  may  be  held  to  be  communi- 
cated though  it  has  not  come  to  the  knowledge  of  the  offeror: 
a  contract  would  then  be  made. 

In  such  cases  two  things  are  necessary.  There  must  be  an 
express  or  implied  intimation  from  the  offeror  that  a  particular 
mode  of  acceptance  will  suffice.  And  some  overt  act  must  be 
done  or  words  spoken  by  the  offeree  which  are  evidence  of  an 

"  Felthouse  v.  Bindley,  11  C.  B.,  N.  S.  869. 

'  Silence  does  not  give  consent.  Royal  Ins.  Co.  v.  Beatty,  119  Pa.  St.  6, 
H.  &  W.  21;  Grice  v.  Noble,  69  Mich.  515;  Raysor  v.  Berkeley  Co.,  26  S.  Car. 
610.  One  cannot  so  frame  his  offer  as  to  impose  upon  the  offeree  the  duty  to 
speak  or  to  act.  Prescott  v.  Jones,  69  N.  H.  305.  There  may  be,  however, 
such  a  course  of  dealings  between  the  parties  as  to  render  silence  equivalent 
to  consent.  Hobbs  v.  Massasoit  Whip  Co.,  158  Mass.  194,  H.  &  W.  24; 
Wheeler  v.  Klaholt,  178  Mass.  141;  Emery  v.  Cobbey,  27  Neb.  621.  Con- 
duct which  is  as  well  referable  to  one  state  of  mind  as  another,  or  which  is 
indecisive,  is  not  assent.  White  v.K^orlies,  46  N.  Y.  467,  H.  &  W.  7;  Stens- 
gaard  v.  Smith,  43  Minn.  11,  H.  &  W.  26;  Lancaster  v.  Elliott,  28  Mo.  App. 
86. 
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intention  to  accept,  and  which  conform  to  the  mode  of  accept- 
ance indicated  by  the  offeror. 

The  law  on  this  subject  was  thus  stated  by  Bowen,  L.  J., 
in  the  Carbolic  Smoke  Ball  case." 

"  One  cannot  doubt  that,  as  an  ordinary  rule  of  law,  an  acceptance 
of  an  offer  made  ought  to  be  notified  to  the  person  who  made  the  offer, 
in  order  that  the  two  minds  may  come  together.  Unless  this  is  so,  the 
two  minds  may  be  apart,  and  there  is  not  tliat  consensus  which  is  necessary 
according  to  the  rules  of  EngHsh  law  —  I  say  nothing  about  the  laws  of 
other  countries  —  to  make  a  contract.  But  there  is  this  clear  gloss  to  be 
made  upon  that  doctrine,  that  as  notification  of  acceptance  is  required  for 
the  benefit  of  the  person  who  makes  the  offer,  the  person  who  makes  the 
offer  may  dispense  with  notice  to  himself  if  he  thinks  it  desirable  to  do  so : 
and  I  suppose  there  can  be  no  doubt  that  where  a  person  in  an  offer  made 
by  him  to  another  person  expressly  or  impliedly  intimates  a  particular  mode 
of  acceptance  as  sufficient  to  make  the  bargain  binding,  it  is  only  neces- 
sary for  the  other  person  to  whom  such  offer  is  made  to  follow  the  indicated 
mode  of  acceptance;  and  if  the  person  making  the  offer  expressly  or  im- 
pliedly intimates  in  his  offer  that  it  will  be  sufficient  to  act  on  the  proposal 
without  communicating  acceptance  of  it  to  himself,  performance  of  the 
condition  is  a  sufficient  acceptance  without  notification." 

37.  Mode  indicated  by  terms  of  offer.  From  this  statement 
of  the  law  we  may  draw  the  following  conclusions. 

The  offeror  may  indicate  a  mode  in  which  acceptance 
should  be  communicated,  and  he  will  then  be  bound  by  a 
conmiunication  so  made,  whether  it  reaches  hitn  or  not: 
or  the  offeror  maj'^  invite  performance  without  commimication 
of  acceptance,  and  it  will  then  be  sufficient  for  the  purpose  of 
binding  him  that  the  offeree  should  "act  on  the  proposal." 

In  either  case  we  start  with  the  general  principle  that 
acceptance  must  be  communicated  to  the  offeror,  and  we 
must  then  look  to  the  terms  and  the  nature  of  the  offer, 
and  ascertain  whether  the  offeror  has  committed  himself  to 
a  particular  mode  of  acceptance,  or  has  invited  the  offeree 
to  act  on  the  proposal  and  accept  by  performance. 

38.  Acceptance  by  doing  an  act.  Guaranty.  We  will  take 
the  latter  class  of  cases  first.  It  is  sometimes  impossible  for 
the  offeree  to  express  his  acceptance  otherwise  than  by  per- 
formance of  his  part  of  the  contract.  This  is  specially  true 
of  what  are  called  general  offers,  offers  made  to  unascertained 
persons,  wherein  performance  is  expressly  or  impliedly  indi- 
cated as  a  mode  of  acceptance.  An  offer  of  reward  for  the 
supply  of  information  or  for  the  recovery  of  a  lost  article  does 
not  contemplate  an  intimation  from  every  person  who  sees 

»  [1893]  1  Q.  B.  (C.  A.)  269. 
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the  offer  that  he  intends  to  search  for  the  information  or  for  the 
article:  he  may  have  already  found  or  become  possessed  of 
the  thing  required,  and  can  do  no  more  than  send  it  on  to  the 
offeror. 

But  when  a  specified  individual  receives  an  offer  capable  of 
acceptance  by  performance  we  need  to  consider  more  care- 
fully the  nature  and  terms  of  the  offer,  and  whether  they 
entitle  the  offeree  to  dispense  with  notice  of  acceptance. 

If  A  tells  X  by  letter  that  he  will  receive  and  pay  for  certain 
goods  if  X  will  send  them  to  him,  such  an  offer  may  be  accepted 
by  sending  the  goods."  But  if  A  tells  X  that  he  is  prepared  to 
guarantee  advances  made  by  X  to  M,  notice  of  acceptance 
is  required."  In  such  a  case  where  X  without  notice  to  A  ad- 
vanced money  to  M  and  afterwards  charged  A  upon  M's 
default,  it  was  held  that  X  should  have  notified  his  acceptance 
to  A,  and  that  for  want  of  such  notification  no  contract  had 
been  made."  * 

39.  Acceptance  by  making  a  promise.  When  we  pass  from 
offers  of  a  promise  for  an  act  to  offers  of  a  promise  for  a  prom- 
ise, that  is  from  offers  capable  of  being  accepted  by  perform- 
ance to  offers  which  require  for  their  acceptance  an  expression 
of  intention  to  accept,  we  need  no  longer  consider  whether  the 
offeror  asks  for  any  notification  at  all,  but  must  ask  how 
far  he  has  bound  himself  as  to  the  mode  in  which  the  accept- 

"  Harvey  v.  Johnston,  6  C.  B.  at  p.  304. 
b  Bagel  I).  Miller,  [1903]  2  K.  B.  212. 
=  Mclver  v.  Richardson,  1  M.  &  S.  557. 

'  Acceptance  of  offer  of  guaranty.  The  doing  of  the  act  (giving 
credit  to  M)  is  the  acceptance  of  the  offer  Bishop  v.  Eaton,  161  Mass.  496, 
H.  &  W.  706.  But  if  the  act  is  one  which  would  not  come  promptly  to  the 
notice  of  the  promisor  (offeror)  the  promisee  (acceptor)  is  bound  to  inform 
the  guarantor  within  a  reasonable  time  after  doing  such  act  that  the  con- 
tract of  guaranty  is  completed.  Bishop  v.  Eaton,  supra ;  Davis  Sewing 
Machine  Co.  v.  Richards,  115  U.  S.  524;  Evans  v.  McCormick,  167  Pa.  St.  247; 
De  Cremer  v.  Anderson,  113  Mich.  578.  If  mailing  a  letter  is  a  reasonable 
method,  then  the  notice  is  complete  although  the  letter  is  not  received. 
Bishop  V.  Eaton,  supra.  If  the  giving  of  the  credit  is  contemporaneous  with 
the  offer  of  guaranty  then  the  guarantor  necessarily  has  notice  and  is 
bound.  Davis  v.  Wells,  104  U.  S.  159  ;  Lennox  v.  Murphy,  171  Mass. 
370;  Lininger  v.  Wheat,  49  Neb.  567.  Actual  knowledge  dispenses  with 
notice.  Barnes  Cycle  Co.  v.  Reed,  91  Fed.  Rep.  481.  It  seems  that  the 
giving  of  notice  is  not  tlie  acceptance  (that  was  completed  by  doing  the 
act),  but  is  a  condition  of  the  guarantor's  remaining  liable  beyond  a  rea- 
sonable time.  Failure  to  give  it  discharges  the  guarantor.  This  is  a  rule 
growing  out  of  the  custom  of  merchants,  and  is  clearly  illustrated  in  the 
case  of  letters  of  credit.   Edmonston  v.  Drake,  5  Pet.  (U.  S.)  624. 
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ance  should  be  communicated.  If  he  requires,  or  suggests,  a 
mode  of  acceptance  which  proves,  as  a  means  of  communica- 
tion, to  be  nugatory  or  insufficient,  he  does  so  at  his  own  risk. 

40.  Acceptance  by  use  of  post-ofl5lce.  We  obtain  a  good 
illustration  of  this  rule  in  the  case  of  contracts  made  by  post. 

(a)  Offer  by  post  invites  answer  by  post.  We  may  assume  that 
an  offer  made  by  post  invites  an  answer  by  post  unless  the  in- 
tention should  be  otherwise  definitely  expressed. 

"The  post  office  is  the  ordmary  mode  of  communication,  and  every 
person  who  gives  any  one  the  right  to  communicate  with  him,  gives  the 
right  to  communicate  in  an  ordinary  manner."  " 

The  first  thing  to  bear  in  mind  is  that  an  offer  made  to 
one  who  is  not  in  immediate  communication  with  the  offeror 
remains  open  and  available  for  acceptance  until  the  lapse  of 
such  a  time  as  is  prescribed  by  the  offeror,  or  is  reasonable  as 
regards  the  nature  of  the  transaction.  During  this  time  the 
offer  is  a  continuing  offer  and  may  be  turned  into  a  contract 
by  acceptance.  This  is  clearly  laid  down  in  Adajns  v.  LindselU 
Lindsell  offered  to  sell  wool  to  Adams  by  letter  dated  2nd  Sept. 
1817,  "  receiving  your  answer  in  course  of  post."  He  misdirected 
the  letter,  so  that  Adams  did  not  receive  it  until  the  5th. 
Adams  posted  a  letter  of  acceptance  on  the  evening  of  the 
5th,  but  Lindsell  meanwhile  had  sold  the  wool  to  others. 
Adams  sued  for  a  breach  of  the  contract  made  by  the  letters 
of  offer  and  acceptance,  and  it  was  argued  on  behalf  of  Lindsell 
that  there  was  no  contract  between  the  parties  till  the  letter 
of  acceptance  was  actually  received.  But  the  court  said :  — 

"  If  that  were  so,  no  contract  could  ever  be  completed  by  the  post.  For 
if  the  defendants  were  not  bound  by  their  offer  when  accepted  by  the 
plaintiffs  until  the  answer  was  received,  then  the  plaintiffs  ought  not  to 
be  bound  till  after  they  ha^  received  the  notification  that  the  defendants 
had  received  their  answer  and  assented  to  it.  And  so  it  might  go  on  ad 
infinitum.  The  defendants  miist  be  considered  in  law  as  making,  during 
every  instant  of  the  time  their  letter  was  traveling,  the  same  identical  offer 
to  the  plaintiffs;  and  then  the  contract  is  concluded  by  the  acceptance  of  it 
by  the  latter." 

Adams  v.  Lindsell  establishes  two  points,  first  that  the 
offer  remains  open  for  acceptance  during  a  time  prescribed 
by  the  offeror  or  reasonable  under  the  circumstances;  and 
secondly,  that  an  acceptance  in  the  mode  indicated  by  the 
offeror  concludes  the  contract.^ 

=  Household  Fire  Ins.  Co.  v.  Grant,  4  Ex.  D.  216,  at  p.  233.        6  1  B.  &  Aid.  681. 
'  The  American  cases  are  now  uniformly  agreed  that  if  the  acceptor  is 
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(b)  Letter  of  acceptance  lost  or  delayed.  The  courts  have  shown 
some  hesitation  in  applying  this  rule  to  cases  where  the  letter 
of  acceptance  has  been  lost  or  delayed  in  transmission,  and 
though  the  law  is  now  settled  in  accordance  with  the  principle 
set  forth  at  the  head  of  this  section,  it  is  worth  noting  the 
stages  by  which  the  result  has  been  reached. 

Dunlop  V.  Higgins "  was  a  case  in  which  a  letter  of  acceptance 
was  delayed  in  the  post,  and  the  offeror  repudiated  the  con- 
tract when  the  acceptance  arrived.  Lord  Cottenham,  deliver- 
ing the  judgment  of  the  House  of  Lords,  laid  down  a  general 
rule:  — 

' '  If  the  party  accepting  the  offer  puts  his  letter  into  the  post  on  the  correct 
day  has  he  not  done  everything  that  he  was  bound  to  do?  How  can  he  be 
responsible  for  that  over  which  he  has  no  control?  " 

This  language  covers  the  case  of  a  letter  lost  in  the  post, 
and  this  was  what  happened  in  Colson's  case,*  but  the  Barons 
of  the  Exchequer  were  not  prepared  to  follow  to  its  results  the 
reasoning  of  the  Lords  in  the  previous  case.  Colson  applied 
for  an  allotment  of  shares:  an  allotment  letter  was  posted 
and  never  reached  him:  later  a  duplicate  letter  was  sent  to 
him  which  he  refused  to  treat  as  an  acceptance,  and  the  Court 
of  Exchequer  held  that  he  was  not  bovmd,  considering  that 
in  Dunlop  v.  Higgins  the  letter  was  not  lost  and  that  the  case 
before  them  was  not  governed  by  any  authority. 

Harris'  case "  was  one  in  which  a  letter  of  acceptance  was 
posted  a  few  hours  earlier  than  a  letter  containing  a  revoca- 
tion of  the  offer.  It  was  held  that  the  contract  was  completed, 
beyond  possibility  of  revocation,  when  the  letter  of  acceptance 
was  posted.  But  James  and  Mellish,  L.  JJ.,  were  careful 
to  reserve  their  opinion  as  to  the  case  of  a  lost  letter  of  accept- 
ance. 

o  1  H.  L.  C.  381.  6  L.  K.  6  Ex.  108.  =  L.  E.  7  Ch.  587. 

expressly  or  impliedly  invited  to  use  the  post,  the  acceptance  is  complete 
when  the  letter  of  acceptance  is  mailed.  Taylor  v.  Merchants'  Fire  Ins.  Co. 
9  How.  (U.  S.)  390,  H.  &  W.  29;  Mactier  v.  Frith,  6  Wend.  (N.  Y.)  103; 
McClintock  v.  South  Penn  Oil  Co.,  146  Pa.  St.  144;  Northampton  Ins.  Co.  v. 
Tuttle,  40  N.  J.  L.  476.  The  fact  that  under  the  postal  regulations  a  letter 
may  be  reclaimed  by  the  sender,  does  not  operate  to  change  this  rule. 
McDonald  v.  Bank,  174  U.  S.  610.  So  if  the  offer  is  by  telegraph  the  accept- 
ance is  complete  when  the  telegram  of  acceptance  is  filed.  Minnesota  Oil 
Co.  V.  Collier,  4  DiUon  (U.  S.)  431,  H.  &  W.  46;  Brauer  v.  Shaw,  168  Mass. 
198,  H.  &  W.  715  (overruling  M'Culloch  v.  Ins.  Co.,  1  Pick.  278);  Trevor 
V.  Wood,  36  N.  Y.  306;  Haas  v.  Myers,  111  lU.  421.  Whether  the  use  of 
the  telegraph  is  impliedly  authorized  is  a  question  of  fact.  Perry  v.  Mt. 
Hope  Iron  Co.,  15  R.  I.  380. 


Chap.  I]  OFFER  AND  ACCEPTANCE  35 

The  matter  came  to  a  final  decision  in  the  Household  Fire 
Insurance  Go.  v.  Grant."  An  offer  was  made  to  take  shares 
under  circumstances  indicating  that  the  answer  was  to  come 
by  post:  it  was  accepted  by  letter,  the  letter  never  reached 
the  offeror,  and  the  Court  of  Appeal  held  that  he  was  never- 
theless liable  as  a  shareholder. 

"  As  soon  as  the  letter  of  acceptance  ui  delivered  to  the  post  office  the 
contract  is  made  as  complete  and  final  and  absolutely  binding  as  if  the 
acceptor  had  put  his  letter  into  the  hands  of  a  messenger  sent  by  the  offeror 
himself  as  his  agent  to  deliver  the  offer  and  receive  the  acceptance."  ' ' 

(c)  Reason  for  rule  that  risk  may  be  on  offeror.  These  last 
words  are  one  way  of  stating  the  reason  for  throwing  on  the 
offeror  rather  than  the  acceptor  the  risk  of  an  acceptance  going 
wrong.  The  offeror  may  indicate  or  require  a  mode  in  which 
acceptance  should  be  signified,  and  the  post  office  may  be 
regarded  as  his  agent  to  receive  the  acceptance,  or  it  may 
be  regarded  as  the  ordinary  channel  of  communication.  This 
is  the  view  expressed  in  the  more  recent  case  of  Henthom  v. 
Fraser."  A  written  offer,  delivered  by  hand,  was  accepted  by 
post ;  it  was  held  that  the  contract  was  concluded  from  the 
moment  of  such  acceptance,  and  Lord  Herschell  said:  — 

"  I  should  prefer  to  state  the  rule  thus:  where  the  circumstances  are  such 
that,  according  to  the  ordinary  usages  of  mankind,  the  post  might  be  used 
as  a  means  of  communicating  the  acceptance  of  an  offer,  the  acceptance  is 
complete  as  soon  as  it  is  posted."  ' 

But  the  cases  of  contracts  made  by  post  are  merely  an 
illustration  of  the  general  rule  that  the  offeror  takes  the  risk 
as  to  the  effectiveness  of  communication  if  the  acceptance  is 
made  in  a  manner  indicated  by  the  offeror  as  sufficient."  It 
would  be  hard  on  the  acceptor  if,  having  done  all  that  was 
required  of  him,  he  lost  the  benefit  of  a  contract  because  the 
offeror  had  chosen  an  insufficient  mode  of  communication. 

Suppose  that  X  sends  an  offer  to  A  by  messenger  across  a 
lake  with  a  request  that  A  if  he  accepts  will  at  a  certain  hour 
fire  a  gun  or  light  a  fire.  Why  should  A  suffer  if  a  storm  render 
the  gun  inaudible,  or  a  fog  intercept  the  light  of  the  fire? 

°  4  Ex.  D.  216.  >>  Per  Thesiger,  L.  J.  «  [1892]  2  Ch.  27,  C.  A.  33. 

^  This  rule  is  further  illustrated  in  the  more  recent  case  of  Bruner  v.  Moore,  [1904] 
2  Ch.  305,  which  also  furnishes  an  instance  of  inference  as  to  the  fact  of  agreement 
drawn  from  the  conduct  of  the  parties. 

'  Vassar  v.  Camp,  11  N.  Y.  441;  Chytraus  v.  Smith,  141  111.  231;  Wash- 
bum  V.  Fletcher,  42  Wis.  152. 

'  Contra,  Scottish-American  Mortgage  Co.  v.  Davis,  96  Tex.  504. 
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If  X  sends  an  offer  to  A  by  messenger  with  a  request 
for  a  written  answer  by  bearer  —  is  it  A's  fault  if  the  letter 
of  acceptance  is  stolen  from  the  bearer's  pocket?  If  X 
has  asked  for  a  verbal  answer  and  the  messenger  who  is 
told  to  say  "yes"  is  struck  with  paralysis  on  the  way  home, 
it  would  seem  unreasonable  to  say  that  no  contract  has  been 
made.^ 

(d)  When  risk  on  offeree.  But  there  is  no  lack  of  authority  to 
show  that  an  acceptance  not  made  in  the  manner  indicated  by 
the  offeror  is  not  communicated.  Hebb  applied  to  the  agent 
of  a  company  for  shares;  the  directors  allotted  shares  to  him 
but  sent  the  allotment  letter  to  their  own  agent.  Before  the 
agent  delivered  the  letter  Hebb  withdrew  his  offer.  It  was 
held  that  "if  Mr.  Hebb  had  authorized  the  agent  of  the  com- 
pany to  accept  the  allotment  on  his  behalf  there  would  have 
been  a  binding  contract,  but  he  gave  no  such  authority." 
Comjnunication  by  the  directors  to  their  own  agent  was  no 
communication  to  Hebb.  Consequently  he  was  entitled  to 
withdraw  his  offer."  ^ 

Again,  X  offered  by  post  to  take  an  allotment  of  shares 
in  the  London  and  Northern  Bank.  A  letter  of  allotment 
was  made  out,  and  given  to  a  postman  to  post.  The  post- 
man had  no  business  to  receive  letters  for  the  post  outside  his 
ordinary  duty  of  collection.  He  did  not  post  the  letter  tmtil, 
as  was  proved  by  the  postmark,  a  revocation  of  X's  offer  had 
reached  the  bank,  and  the  revocation  was  held  to  be  good. 
Delivery  into  the  hands  of  a  postman  was  not  the  same  as 
posting  a  letter,  and  so  was  not  a  communication  of  accep- 
tance. "  ^ 

41.  Place  of  acceptance.    The  rule  that  a  contract  is  made 

"  Hebb's  case,  L.  R.  4  Eq.  9. 

6  In  re  London  and  Northern  Bank;  [1900]  1  Ch.  220. 

'  Where  a  theatre  manager  made  a  written  offer  to  an  actor  and  the 
acceptance  was  placed  in  the  letter-box  of  the  manager  in  accordance  with 
a  usual,  or  occasional,  practice,  the  contract  was  complete  even  though 
the  acceptance  was  never  received.    Howard  v.  Daly,  61  N.  Y.  362. 

'  If  the  offer  makes  the  receipt  of  the  answer  the  required  mode  of  ac- 
ceptance, the  letter  of  acceptance  is  at  the  risk  of  the  offeree.  Lewis  v. 
Browning,  130  Mass.  173;  Haas  v.  Myers,  111  111.  421. 

'  But  delivery  into  the  hands  of  a  letter  carrier  whose  duty  it  is  to  receive 
mail,  is  delivery  to  the  post  office.  Pearce  v.  Langfit,  101  Pa.  St.  507.  Deposit 
in  a  street  letter  box  is  sufficient.  Watson  v.  Russell,  149  N.  Y.  388.  The 
letter  however  posted  must  be  properly  addressed  and  stamped.  Blake  v. 
Hamburg  &c.  Co.,  67  Tex.  160. 
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when  the  acceptance  is  communicated  involves  as  a  result  the 
further  rule  that  a  contract  is  made  where  the  acceptance  is 
communicated.  This  may  be  of  importance  when  we  inquire, 
as  is  sometimes  necessary,  what  is  the  law  which  governs  the 
validity  of  the  contract  or  the  procedure  by  which  it  may  be 
enforced. 

In  Cowan  v.  0^ Connor"  a  contract  was  made  by  two  tele- 
grams—  one  of  offer  and  one  of  acceptance.  The  amount 
at  issue  made  it  necessary  that  the  whole  cause  of  action 
should  arise  within  the  jurisdiction  of  the  court  (that  of 
the  City  of  London)  in  which  the  action  was  to  be  tried. 
The  telegram  of  acceptance  had  been  sent  from  the  city, 
and  the  court. held  that  the  contract  was  there  made,  and 
that  consequently  the  whole  cause  of  action  arose  within  the 
jurisdiction  of  the  Lord  Mayor's  Court.* 

So  too  in  the  case  of  a  contract  made  between  parties  some 
of  whom  are  resident  in  England  and  some  abroad,  the  con- 
tract has  been  held  to  be  made  in  the  country  in  which  the 
signature  of  the  last  necessary  party  is  affixed." 

42.  Can  acceptance  be  revoked?  There  is  a  result  following 
from  the  foregoing  decisions  which  has  been  the  subject  of 
criticism.  Acceptance  concludes  the  contract ;  so  if  accept- 
ance takes  place  when  a  letter  is  put  into  the  post  office,  a 
telegram  revoking  the  acceptance  would  be  inoperative,  though 
it  reached  the  offeror  before  the  letter.^  It  is  not  easy  to  see 
how  the  English  courts  could  now  decide  otherwise.  Nor  is  it 
easy  to  see  that  any  hardship  need  arise  from  the  law  as  it 
stands.  The  offeree  need  not  accept  at  all :  or  he  may  send  a 
qualified  acceptance,  "I  accept  unless  you  get  a  revocation 
from  me  by  telegram  before  this  reaches  you";  or  he  may 
telegraph  a  request  for  more  time  to  consider.  If  he  chooses 
to  send  an  unconditional  acceptance  there  is  no  reason  why 
he  should  have  an  opportunity  of  changing  his  mind  which  he 

<■  20  Q.  B.  D.  640. 

i  MuUer's  Margarine  Co.  ».  Inland  Revenue,  [1900]  1  Q.  B.  310. 

1  Garrettson  v.  North  Atchison  Bank,  47  Fed.  Rep.  867;  Perry  v.  Mt.  Hope 
Iron  Co.,  15  R.  I.  380.  So  if  an  offer  and  acceptance  are  made  by  telephone 
the  contract  is  made  at  the  acceptor's  end  of  the  wire.  Bank  v.  Sperry 
Flour  Co.,  141  Cal.  314. 

^  But  if  the  mailing  of  the  letter  does  not  conclude  the  contract  an  inter- 
cepting telegram  is  effective.  Scottish-American  Mortgage  Co.  v.  Davis, 
96  Tex.  604. 
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would  not  have  enjoyed  if  the  contract  had  been  made  "  inter 
praesentes." " 

§  6.  Offer  creates  no  legal  rights  until  acceptance,  but  may  lapse 
or  be  revoked. 

43.  Lapse  and  revocation  of  offer.  Acceptance  is  to  offer 
what  a  Ughted  match  is  to  a  train  of  gunpowder.  It  produces 
something  which  cannot  be  recalled  or  undone.  But  the  powder 
may  have  lain  till  it  has  become  damp,  or  the  man  who  laid 
the  train  may  remove  it  before  the  match  is  applied.  So  an 
offer  may  lapse  for  want  of  acceptance,  or  be  revoked  before 

acceptance. 

Lapse. 

44.  Lapse  by  death.  The  death  of  either  party  before  accept- 
ance causes  an  offer  to  lapse.'  An  acceptance  communicated  to 
the  representatives  of  the  offeror  cannot  bind  them.  Nor 
can  the  representatives  of  a  deceased  offeree  accept  the  offer  on 
behalf  of  his  estate.  An  order  for  goods  does  not  create  a  claim 
for  goods  sold  and  delivered  until  the  goods  are  delivered,  and 
if  the  offeror  die  before  delivery  no  action  will  lie  against  the 
estate  of  the  deceased  by  reason  of  a  subsequent  delivery.* 

45.  Lapse  by  failure  to  accept  in  manner  prescribed.  It  has 
been  shown  that  acceptance  is  communicated  if  made  in  a 
manner  prescribed  or  indicated  by  the  offeror. 

If  the  communication  of  the  offer  does  no  more  than  sug- 
gest a  mode  of  acceptance,  it  would  seem  that  the  offeree 
would  not  be  bound  to  this  mode  so  long  as  he  used  one 
which  did  not  cause  delay,  and  which  brought  the  acceptance 
to  the  knowledge  of  the  offeror.  A  departure  from  the  usual 
or  the  suggested  method  of  communication  would  probably 
throw  on  the  offeree  the  burden  of  ensuring  a  notification 
ef  his  acceptance.  Subject  to  this  an  offer  made  by  post  might 
be  accepted  by  telegram,  or  by  messenger  sent  by  train. 

«  The  Indian  Contract  Act  has  unfortunately  adopted  this  pseudo-seientific  view  of 
acceptance.  "  The  communication  of  an  acceptance  is  complete  as  against  the  pro- 
poser when  it  is  put  in  course  of  transmission  to  him  so  as  to  be  out  of  the  power  of 
the  acceptor;  as  against  the  acceptor,  when  it  comes  to  the  knowledge  of  the  proposer." 
I.  C.  A.  c.  i,  §  4. 

What  is  to  happen  if  the  letter  of  acceptance  is  lost  ?  Is  the  proposer  to  be  for  ever 
bound  though  the  acceptor  is  free? 

6  Bagel  V.  Miller,  [1903]  2  K.  B.  212. 

1  Pratt  V.  Trustees,  93  111.  475,  H.  &  W.  35;  Twenty-third  Street  Baptist 
Church  V.  Cornell,  117  N.  Y.  601.  Wallace  v.  Townsend,  43  Oh.  St.  537; 
Helfenstein's  Estate,  77  Pa.  St.  328.  So  also  insanity.  Beach  v.  First 
M.  E.  Church,  96  111.  177. 
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But  if  a  mode  of  acceptance  is  prescribed  and  the  offeree 
departs  from  this,  it  is  open  to  the  offeror  to  treat  the  accept- 
ance as  a  nullity. 

Eliason  offered  to  buy  flour  of  Henshaw,  requesting  that  an 
answer  should  be  sent  by  the  wagon  which  brought  the  offer. 
Henshaw  sent  a  letter  of  acceptance  by  mail,  thinking  that 
this  would  reach  Eliason  more  speedily.  He  was  wrong,  and 
the  Supreme  Court  of  the  United  States  held  that  EUason  was 
entitled  to  refuse  to  purchase. 

"It  is  an  undeniable  principle  of  the  law  of  contract,  that  an  offer  of  a 
bargain  by  one  person  to  another  imposes  no  obligation  upon  the  former, 
until  it  is  accepted  by  the  latter  according  to  the  terms  in  which  the  ofier  was 
made.  Any  qualification  of  or  departure  from  these  terms  invalidates  the 
offer  unless  the  same  be  agreed  to  by  the  person  who  made  it."  " ' 

46.  Lapse  by  failure  to  accept  within  time  prescribed.  Some- 
times the  parties  fix  a  time  within  which  an  offer  is  to  remain 
open;  more  often  it  is  left  to  a  court  of  law,  in  the  event  of 
litigation,  to  say  what  is  a  reasonable  time  within  which  an 
offer  may  be  accepted.  Instances  of  a  prescribed  time  are 
readily  supplied.  "  This  offer  to  be  left  over  till  Friday,  9  a.  m. 
12th  June,"  allows  the  offeror  to  revoke,  or  the  offeree  to  accept 
the  offer,  if  unrevoked,  at  any  time  up  to  the  date  named,  after 
which  the  offer  would  lapse."  ^ 

An  offer  to  supply  goods  of  a  certain  sort  at  a  certain  price 
for  a  year  from  the  present  date "  —  an  offer  to  guarantee  the 
payment  of  any  bills  discounted  for  a  third  party  for  a  year 
from  the  present  date  ^  —  are  offers  which  may  be  turned  into 
contracts  by  the  giving  of  an  order  in  the  one  case,  the  dis- 
count of  bills  in  the  other.  Such  offers  may  be  revoked  at  any 
time,  except  as  regards  orders  already  given  or  bills  already 
discoimted,  and  they  will  in  any  event  lapse  at  the  end  of 
a  year  from  the  date  of  offer.' 

«  Eliason  v.  Henshaw,  4  Wheaton,  225.    Finch,  Sel.  Cases,  41. 

t>  Dickinson  i).  Dodds,  2  Ch.  D.  463. 

•^  G.  N.  R.  Co.  17.  Withara,  L.  K.  9  C.  P.  16. 

■2  Offord  V.  Davies,  12  C.  B.,  N.  S.  748. 

'  Eliason  v.  Henshaw,  4  Wheat.  (U.  S.)  225,  H.  &  W.  38;  Home  v.  Niver, 
168  Mass.  4  (where  answer  by  telegram  requested,  letter  insufficient). 

^  "  A  limitation_of  time  for  which  a  standing  offer  is  to  run  is  equivalent 
to  the  withdrawal  of  the  offer  at  the  end  of  the  time  named."  Longworth 
V.  Mitchell,  26  Oh.  St.  334,  342.  See  also  Maclay  v.  Harvey,  90  lU.  525, 
H.  &  W.  41. 

»  Cooper  V.  Lansmg  Wheel  Co.,  94  Mich.  272,  H.  &  W.  60;  Schenectady 
Stove  Co.  V.  Holbrook,  101  N.  Y.  45;  Schlee  v.  Guckenheimer,  179  111. 
593. 
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A  promise  to  keep  an  offer  open  would  need  consideration, 
and  would  only  become  binding  if  the  party  making  the  offer 
were  to  get  some  benefit  by  keeping  it  open,  such  as  a  higher 
price  in  the  event  of  acceptance.'  But  the  fixing  of  a  pre- 
scribed time  means  no  more  than  that  the  offer  is  open  for 
acceptance  during  that  time  unless  previously  revoked.  In 
the  first  case  the  offeror  by  his  promise  precludes  himself  from 
exercising  his  right  to  revoke  the  offer;  in  the  second  he 
merely  says,  "You  may  accept  within  such  and  such  a  time 
unless  in  the  mean  time  I  have  revoked  the  offer." 

An  instance  of  an  offer  lapsing  by  the  efflux  of  a  reasonable 
time  is  supplied  by  the  case  of  the  Ramsgate  Hotel  Co.  v. 
Montefiore."  Montefiore  offered  by  letter  dated  the  28th  of  Jime 
to  purchase  shares  in  the  company.  No  answer  was  made  to 
him  until  the  23rd  of  November,  when  he  was  informed  that 
shares  were  allotted  to  him.  He  refused  to  accept  them,  and 
it  was  held  that  his  offer  had  lapsed  by  reason  of  the  delay  of 
the  company  in  notifying  their  acceptance.^ 

Revocation. 

47.  General  rules  as  to  revocation  of  offer.  (1)  An  offer 
may  be  revoked  at  any  time  before  acceptance. 

(2)  An  offer  is  made  irrevocable  by  acceptance. 

48.  Revocation  before  acceptance.  The  first  of  these  state- 
ments is  illustrated  by  the  case  of  Offord  v.  Dames."  Messrs. 
Davies  made  a  written  offer  to  the  plaintiff  that  if  the  plaintiff 
would  discount  bills  for  another  firm  of  Davies  and  Co.,  they 
would  guarantee  the  payment  of  such  bills  to  the  extent  of 
£600  during  a  period  of  twelve  calendar  months. 

"  L.  E.  1  Exch.  109.  i  12  C.  B.,  N.  S.  748. 

'  Weaver  v.  Burr,  31  W.  Va.  736;  Hayes  v.  O'Brien,  149  lU.  403.  A 
purchase  of  one  lot  under  a  standing  offer  has  been  treated  as  a  consider- 
ation for  keeping  the  offer  open  during  the  rest  of  the  time  stipulated, 
but  this  is  doubtful  doctrine.  Cooper  v.  Lansing  Wheel  Co.,  94  Mich.  272,  H. 
&  W.  50. 

'  Maclay  v.  Harvey,  90  111.  625,  H.  &  W.  41;  Minnesota  Oil  Co.  v.  Collier, 
4  Dill.  (U.  S.)  431,  H.  &  W.  46;  Ortman  v.  Weaver,  11  Fed.  Rep.  358;  Stone 
V.  Harmon,  31  Minn.  512;  RnVor  n  fff^H,  66  Wis.  100.  As  to  when  an  offer 
of  a  reward  would  lapse,  see  Loring  v.  Boston,  7  Met.  (Mass.)  409;  Mitchell 
V.  Abbott,  86  Me.  338;  Matter  of  Kelly,  39  Conn.  159.  The  doctrine  that 
the  offeror  receiving  an  acceptance  after  the  offer  has  lapsed  should  notify 
the  offeree  that  the  acceptance  is  too  late  (Phillips  v.  Moor,  71  Me.  78) 
can  hardly  be  supported  upon  principle.  Ferrier  v.  Storer,  63  Iowa,  484; 
Maclay  v.  Harvey,  supra. 
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^ome  bills  were  discounted  by  Offord,  and  duly  paid,  but 
before  the  twelve  months  had  expired  Messrs.  Davies  re- 
voked their  offer  and  announced  that  they  would  guarantee 
no  more  bills.  Offord  continued  to  discount  bills,  some  of 
which  were  not  paid,  and  then  sued  Messrs.  Davies  on  the 
guarantee.  It  was  held  that  the  revocation  was  a  good  defense 
to  the  action.  The  alleged  guarantee  was  an  offer,  extending 
bver  a  year,  of  promises  for  acts,  of  guarantees  for  discounts. 
Each  discount  turned  the  offer  into  a  promise,  pro  tanto,  but 
the  entire  offer  could  at  any  time  be  revoked  except  as  re- 
garded discounts  made  before  notice  of  revocation." ' 

49.  Revocation  ineffective  after  acceptance.  The  second 
statement  is  illustrated  by  the  Great  Northern  Railway  Com- 
pany V.  Witham,'  a  transaction  of  the  same  character.  The 
company  advertised  for  tenders  for  the  supply  of  such  iron 
articles  as  they  mighlsjiggii^between  IsTNovember,  1871,  and 
31st  October,  1872;  Witham  offered  to  supply  them  on  certain 
terms,  and  his  tender  was  accepted  by  the 'company.  Orders 
were  given  and  executed  for  some  time  on  the  terms  of  the 
tender,  but  after  a  while  Witham  refused  to  execute  orders. 
The  company  sued  him  for  non-performance  pf  an  order  given, 
and  he  was  held  liable. 

It  is  important  to  note  the  exact  relations  of  the  parties. 
The  company  by  advertisement  invited  all  dealers  in  iron 
to  make  offers.  The  tender  of  Witham  was  an  offer  which 
might  be  accepted  at  any  time,  or  any  number  of  times  in 
the  ensuing  twelve  months.  The  acceptance  of  the  tender 
did  not  make  a  contract,  it  was  merely  an  intimation  by  the 
company  that  they  regarded  Witham's  tender  as  an  offer. 
The  company  were  not  bound  to  order  any  iron:  and  Witham 
might,  at  any  time  before  an  order  was  given,  have  revoked 
his  offer  by  notice  to  the  company:    but  each  order  given 

"  It  should  be  noticed  that  in  the  judgment  in  Offord  v.  Davies,  and  also  to  a  less 
extent  in  the  Great  Northern  Railway  Company  v.  Witham,  the  word  '^promise"  is 
used  where  "offer  of  promise"  is  clearly  meant.  A  revocable  promise  is  unknown 
to  our  law.  A  promise  may  be  void,  voidable,  or  unenforcible  from  defects  in  the 
formation  of  the  contract,  or  it  may  be  discharged  by  some  subsequent  event,  but  a 
promise,  whether  actionable  or  not,  is  not  revocable  at  the  pleasure  of  the  promisor. 

'  L.  K.  9  C.  P.  16. 

>  Fisher  v.  Seltzer,  2Z  Pa.  St.  308,  H.  &  W.  49  (retraction  of  bid  at  auction) ; 

Head  v.  Clark,  88  Ky.  362  (same);  White  v.  Corlies,  46  N.  Y.  467,  H.  &  W. 

7  (order  for  work  countermanded);  Travis  v.  Nederland  &c.  Co.,  104  Fed. 

■Rep.  486  (second  offer  modifying  first);  Shuey  v.  United  States,  92  U.  S. 

73  (withdrawal  of  offer  of  reward);   Biggers  v.  Owen,  79  Ga.  658  (same). 
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was  an  acceptance  of  Witham's  standing  offer,  and  bound 
him  to  supply  so  much  iron  as  the  order  comprised."  * 

An  order  given  after  31st  October,  1872,  would  have  been 
an  acceptance  after  the  prescribed  time,  and  inoperative." 

50.  Offer  under  seal  is  irrevocable.  An  exception  to  this 
general  rule  as  to  the  revocability  of  an  offer  must  be  made  in 

"  A  person  whose  tender  has  been  accepted  by  a  corporation  has  an  "  interest  in 
a  contract "  which  under  s.  12  of  the  Municipal  Corporations  Act,  1882,  disqualifies 
him  for  being  elected  on  the  town  council.  It  is  unfortunate  that  the  language  of  the 
judges  in  Ford  v.  Newth  (1901, 1 Q.  B.  690)  should  throw  some  obscurity  over  the  rela- 
tion of  parties  where  a  price  list  or  tender  is  sent  in  by  one  and  accepted  by  the  other. 

^  We  must  distinguish  such  offers  from  contracts,  such  as  was  made  in  E.  v.  De- 
mers  (1900,  A.  C.  103),  in  which  prices  are  fixed,  and  the  seller  cannot  revoke,  during 
the  continuance  of  the  contract,  though  the  buyer  is  under  no  obligation  to  buy.' 

1  See  Cooper  v.  Lansing  Wheel  Co.,  94  Mich.  272,  H.  &  W.  50. 

These  cases  present  some  difficulties.  (1)  A  makes  to  B  an  offer  to  fur- 
nish B  with  such  goods  or  services  as  B  may  order  for  a  definite  period  at 
a  specified  price,  and  B  "  accepts."  There  is  no  contract,  because  B  does  not 
bind  himself  even  contingently  to  order  any  goods  or  services,  and  there- 
fore furnishes  no  consideration  for  A's  promise.  Chicago-&©.^Ry:L_l!._ 
Dane,  43  N.  Y.  240;  Thayer  v.  Burchard,  99  Mass.  508;  Teipel  v.  Meyer, 
"106  Wis.  41  ;  Petroleum  Co.  v.  Coal  &c.  Co.,  89  Tenn.  381 ;  American  Oil 
Co.  V.  Kirk,  68  Fed.  Rep.  791.  But  while  the  offer  is  outstanding  an  order 
given  by  B  is  an  acceptance  pro  tanto  and  completes  the  contract  to  that 
extent.  Great  Northern  Ry.  v.  Witham  (text);  KeUer  v.  Ybarru,  3  Cal. 
147 ;  Cases  supra.  But  see  apparently  contra,  Chicago  &c.  Ry.  v.  Dane, 
supra. 

(2)  A  makes  to  B  an  offer  to  furnish  B  with  all  the  goods  of  a  specified 
kind  that  B  may  need  in  a  particular  business  during  a  definite  period,  and 
B  accepts  the  offer  ;  or  B  makes  an  offer  to  purchase  such  goods  as  he  may 
need  in  such  business,  and  A  accepts  the  offer.  This  is  a  contract,  because 
B  binds  himself,  although  contingently,  to  buy  of  A.  It  B  needs  such  goods 
in  that  business  and  buys  elsewhere,  there  is  a  breach  of  contract.  National  , 
Furnace  Company  v.  Keystone  Mfg.  Co.,  110  lU.  427;  Minnesota  Lumber 
Co.  V.  Whitebreast  Coal  Co.,  160  lU.  85;  Wells  v.  Alexandre,  130  N.  Y. 
642;  Hickey  v.  O'Brien,  123  Mich.  611;  Loudenback  Fertilizer  Co.  v. 
Tennessee  Phosphate  Co.,  121  Fed.  Rep.  298.  Contra,  Bailey  v.  Austrian, 
19  Minn.  535;  Drake  v.  Vorse,  52  Iowa,  417.  And  see  as  presenting  difficult 
questions  of  construction.  Crane  v.  Crane,  105  Fed.  Rep.  869;  Davie  v. 
Mining  Co.,  93  Mich.  491;  Dailey  Co.  v.  Can  Co.,  128  Mich.  591;  McKeever 
V.  Cannonsburg  Iron  Co.,  138  Pa.  St.  184. 

It  would  seem  that  Cooper  v.  Lansing  Wheel  Co.,  supra,  should  fall  in 
the  second  class,  although  the  court  says  the  offeror  might  have  withdrawn 
the  offer.  The  doctrine  there  advanced  that  in  a  case  of  the  first  class  an 
order  once  given  furnishes  a  consideration  for  the  promise  to  leave  the 
offer  open  thereafter,  is  apparently  not  repeated  elsewhere.  See  Michigan 
Bolt  Works  V.  Steel,  111  Mich.  153;  Hickey  r._Q!Eiaen.  supra. 

A  mere  invitation  to  make  an  offer  or  enter  into  negotiations  must  be 
distinguished.  Moulton  v,  Kershaw,  59  Wis.  316,  H.  &  W.  67. 

'  In  Cooper  v.  Lansing  Wheel  Co.,  94  Mich.  272,  H.  &  W.  50,  there  would 
seem  to  be  such  a  contract. 
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the  case  of  an  offer  under  seal.  This  cannot  be  revoked:'  even 
though  it  is  not  communicated  to.  the  offeree  it  remains  open 
for  his  acceptance  when  he  becomes  aware  of  its  existence. 

There  is  no  doubt  that  a  grant  under  seal  is  binding  on  the 
grantor  and  those  who  claim  under  him,  though  it  has  never 
been  communicated  to  the  grantee,  if  the  deed  has  been  duly 
delivered;  "  ^  and  it  would  seem  that  an  obligation  created  by 
deed  is  on  the  same  footing.  The  promisor  is  bound,  ^  but  the 
promisee  need  not  take  advantage  of  the  promise  unless  he 
choose :  he  may  repudiate  it,  and  it  then  lapses. 

"  If  A  make  an  obligation  to  B  and  deliver  it  to  C,  this  is  the  deed  of  A 
presently.  But  if  C  offers  it  to  B,  then  B  may  refuse  it  in  pais,  and  thereby 
the  obligation  will  lo.e  its  force."  * 

The  question  as  to  an  offer  under  seal  arose  in  Xenos  v. 
Wickham."  A  policy  of  marine  insurance,  executed  by  the 
insurers  and  delivered  to  their  clerk  to  be  kept  till  the  ship- 
owner sent  for  it,  was  never  accepted  by  the  shipowner  till 
he  claimed  the  benefit  of  it  on  learning  that  his  ship  was  lost. 
The  House  of  Lords  took  the  opinion  of  the  judges,  and  held 
that  the  policy  was  binding  on  the  insurers. 

"  It  is  clear,"  said  Blackburn,  J.,  in  giving  his  opinion,  "  on  the  authorities 
as  well  as  on  the  reason  of  the  thing,  that  the  deed  is  binding  on  the  obligor 
before  it  comes  into  the  custody  of  the  obligee,  nay,  even  before  he  knows 
of  it :  though  of  course  if  he  has  not  previously  assented  to  the  making  of 
the  deed  the  obligee  may  refuse  it."  ' 

The  situation  in  such  a  case  is  anomalous.  It  is  in  fact 
irreconcilable  with  the  modern  analysis  of  contract  as  mean- 
ing an  expression  by  at  least  two  persons  of  a  common  inten- 
tion whereby  expectations  are  created  in  the  mind  of  one 
or  both.^ 

A  promise  under  seal  is  factum,  a  thing  done  beyond  recall; 
and  the  promisor  is  in  the  position  of  one  who  has  made  an 

"  Doe  d.  Garnons  v.  Knight,  5  B.  &  C.  71. 
6  Butler  &  Baker's  case,  Coke,  Rep.  iii.  26.  b. 
c  L.  R.  2  H.  L.  296. 

I  McMillan  v.  Ames,  33  Minn.  257,  H.  &  W.  54. 

^  But  in  many  American  states  it  is  held  that  a  deed  does  not  become 
valid  and  bind  the  grantor  until  it  has  been  accepted  by  the  grantee,  or 
by  some  one  acting  for  him  whose  act  is  either  authorized  or  ratified.  Meigs 
V.  Dexter,  172  Mass.  217;  Derry  Bank  v.  Webster,  44  N.  H.  264;  Welch 
V.  Sackett,  12  Wis.  243. 

'  See  also  Roberts  v.  Security  Co.,  1897,  1  Q.  B.  111. 

*  It  is  believed  that  there  is  no  American  authority  supporting  Xenos 
V.  Wickham.  This  portion  of  the  text  must  be  taken  with  great  caution 
in  the  United  States. 
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offer  which  he  cannot  withdraw,  or  a  conditional  promise 
depending  for  its  operation  on  the  assent  of  the  promisee.* 

51.  Revocation  must  be  communicated.  It  remains  to  state 
that  revocation,  as  distinct  from  lapse,  if  it  is  to  be  operative, 
must  be  communicated.  In  the  case  of  acceptance  we  have 
seen  that  it  is  communicated,  and  the  contract  made,  if  the 
offeree  does  by  way  of  acceptance  that  which  the  offeror  has 
directly  or  indirectly  indicated  as  sufficient.  The  posting  of  a 
letter,  the  doing  of  an  act,  may  constitute  an  acceptance  and 
make  a  contract.  The  question  at  once  arises,  Can  revocation 
be  communicated  in  the  same  way,  by  the  posting  of  a  letter 
of  revocation,  by  the  sale  of  an  article  offered  for  purchase? 

The  answer  must  be  (subject  to  the  consideration  of  two 
cases  to  which  I  will  presently  advert),  that  revocation  of  an 
offer  is  not  communicated  unless  brought  to  the  knowledge  of 
the  offeree.  The  rule  of  law  on  this  subject  was  settled  in 
Byrne  v.  Van  Tienhoven.'^  The  defendant,  writing  from  Cardiff 
on  October  1st,  made  an  offer  to  the  plaintiff  in  New  York 
asking  for  a  reply  by  cable.  The  plaintiff  received  the  offer 
on  the  11th,  and  at  once  accepted  in  the  manner  requested. 
On  the  8th  the  defendant  had  posted  a  letter  revoking  his 
offer. 

The  questions  which  Lindley,  J.,  considered  to  be  raised 
were  two.  (1)  Has  a  revocation  any  effect  until  coromuni- 
cated?  (2)  Does  the  posting  of  a  letter  of  revocation  amount 
to  a  communication  to  the  person  to  whom  the  letter  is  sent? 

He  held  (1)  that  a  revocation  was  inoperative  until  com- 
municated,^ (2)  that  the  withdrawal  of  an  offer  was  not  com- 
municated by  the  mere  posting  of  a  letter;  and  that  therefore 

«  5  c.  p.  D.  344. 

'  This  is  so  in  America  when  the  offer  under  seal  has  been  delivered  and 
accepted.  McMillan  v.  Ames,  supra.  But,  query,  if  by  statute  the  seal  is 
only  presumptive  evidence  of  consideration,  or  has  no  legal  effect  whatever. 
See  Penn  Match  Co.  v.  Hapgood,  141  Mass.  145;  sec.  80  post. 

If  the  offer  is  supported  by  a  consideration  it  is  irrevocable.  Manary  v. 
Runyon,  43  Ore.  495;  Black  v.  Maddox,  104  Ga.  157;  Darjbmann  v.  Rittler, 
70  Md.  380. 

An  action  for  the  breach  of  the  covenant  or  contract  not  to  revoke  the 
offer  might  seem  to  be  the  proper  remedy.  But  the  case  is  treated  as  one  of 
irrevocable  offer;  and,  upon  acceptance,  specific  performance  of  the  contract 
may  be  had  where  that  is  a  suitable  remedy.  Hayes  v.  O'Brien,  149  111. 
403;  McMillan  v.  Ames,  supra;  Paddock  v.  Davenport,  107  N.  C.  710. 

'  Tayloe  v.  Merchants'  Fire  Ins.  Co.,  9  How.  (U.  S.)  390,  H.  &  W.  29; 
Patrick  V.  Bowman,  149  U.  S.  411;  The  Palo  Alto,  2  Ware  (U.  S.)  344. 
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an  acceptance  made  by  post  is  not  affected  by  the  fact  that 
a  letter  of  revocation  is  on  its  way.'  He  points  out  the  in- 
convenience which  would  result  from  any  other  conclusion. 

"  If  the  defendant's  contention  ■were  to  prevail  no  person  who  had  re- 
ceived an  offer  by  post  and  had  accepted  it,  would  know  his  position  until 
he  had  waited  such  time  as  to  be  quite  sure  that  a  letter  withdrawing  the 
offer  had  not  been  posted  before  his  acceptance  of  it.  It  appears  to  me  that 
both  legal  principle  and  practical  convenience  require  that  a  person  who  has 
accepted  an  offer  not  known  to  him  to  have  been  revoked,  shall  be  in  a 
position  safely  to  act  upon  the  footing  that  the  offer  and  acceptance  con- 
stitute a  contract  binding  on  both  parties."  " 

The  case  of  Henthom  v.  Fraser,"  decided  in  the  Court  of 
Appeal,  extends  this  rule  to  the  case  of  a  written  offer  de- 
livered by  hand  and  accepted  by  post.   Lord  HerscheU  there 


"The  grounds  on  which  it  has  been  held  that  the  acceptance  of  an  offer 
is  complete  when  it  is  posted,  have  I  think  no  application  to  the  revocation 
or  modification  of  an  offer.  These  can  be  no  more  effectual  than  the  offer 
itself  unless  brought  to  the  mind  of  the  person  to  whom  the  offer  is  made." 

52.  Cases  conflicting  with  this  rule.  There  are  two  cases 
which  have  been  thought  to  suggest  that  when  the  offer  is  an 
offer  to  sell  property  it  may  be  revoked  merely  by  the  sale  of 
the  property  to  a  third  person,  and  without  communication 
to  the  offeree.  This  view  may  be  dismissed,  but  the  cases  raise 
other  points  of  interest. 

1.  Promise  to  leave  offer  open.  In  Cook  v.  Oxley '  the  de- 
fendant offered  to  sell  specific  goods  to  the  plaintiff  on  certain 
terms  and  to  keep  the  offer  open  until  4  o'clock  that  day. 
Cook  averred  that  he  did  agree  within  the  time  allowed,  but 
that  Oxley  failed  to  deliver.  The  Court  held  that  a  promise 
to  keep  the  offer  open  tiU  4  o'clock  was  not  binding  for  want 
of  consideration,  and  that  — 

"  The  promise  can  only  be  supported  on  the  ground  of  a  new  contract 
made  at  4  o'clock;  but  there  is  no  pretense  for  that.  It  has  been  argued 
that  this  must  be  taken  to  be  a  complete  sale  from  the  time  the  condition 
was  complied  with;  but  it  was  not  complied  with,  for  it  is  not  stated  that 
the  defendant  did  agree  at  4  o'clock  to  the  terms  of  the  sale,  or  even  that  the 
goods  were  kept  till  that  time." 

"  There  is  American  authority  for  the  view  that  the  revocation  of  an  offer  made  by 
advertisement  need  not  be  communicated  to  the  offeree.  As  such  an  offer  is  made  to 
the  whole  world,  it  clearly  can  be  revoked  only  in  the  way  in  which  it  is  made  —  by 
advertisement.    See  Shuey  ».  United  States,  92  U.  S.  73. 

6  [1892]  2  Ch.  27,  C.  A. 

o  3  T.  E.  653. 

»  Brauer  v.  Shaw,  168  Mass.  198,  H.  &  W.  715;  Wheat  v.  Cross,  31  Md. 
99. 
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These  last  words  suggest  that,  in  the  view  of  the  court,  Oxley 
was  not  only  free  to  revoke  his  offer  at  any  time  before  accept- 
ance, but  free  to  revoke  it  by  a  mere  sale  of  the  goods  without 
notice. 

But  if  this  case  is  carefully  examined  it  will  be  seen  that 
while  the  pleader  stated  a  good  cause  of  action,  the  arguments 
of  counsel  for  the  plaintiff  took  a  different  and  an  untenable 
ground.  The  plaintiff's  declaration  sets  forth  clearly  enough 
an  offer  turned  into  a  contract  by  acceptance  at  4  p.  m.  But 
the  argument  addressed  to  the  court  set  up  a  conditional  sale 
of  the  property  if  Cook  chose  to  declare  himself  a  buyer  before 
4  o'clock:  so  that  Oxley  was  bound  to  sell  if  required,  but 
Cook  was  not  bound  to  buy.  The  court  held  that  the  alleged 
promise  to  keep  the  goods  till  4  p.  m.  was  nudum  'pactum,  and 
the  case  is  merely  authority  for  saying  that  such  a  promise 
is  not  binding  without  consideration.  The  question  of  the  suf- 
ficiency of  the  revocation  was  never  raised.' 

2.  Revocation  communicated  by  stranger.  The  other  case  is 
Dickinson  v.  Dodds,"  a  suit  for  specific  performance  of  a  con- 
tract under  the  following  circumstances.  On  the  10th  of  June, 
1874,  Dodds  gave  to  Dickinson  a  memorandum  in  writing  as 
follows :  — 

"  I  hereby  agree  to  sell  to  Mr.  George  Dickinson  the  whole  of  the  dwelling- 
houses,  garden  ground,  stabling  and  out-buUdings  thereto  belonging  situ- 
ated at  Croft,  belonging  to  me,  for  the  sum  of  £800.  As  witness  my  hand 
this  10th  day  of  June,  1874. 

£800  {Signed)  John  Dodds 

"  PS.  This  offer  to  be  left  over  until  Friday,  9  o'clocls;  a.  m.  J.  D.  (the 
twelfth)  12th  June,  1874. 

{Signed)  J.  Dodds" 

On  the  11th  of  June  he  sold  the  property  to  another  person 
without  notice  to  Dickinson.  As  a  matter  of  fact  Dickinson 
was  informed  of  the  sale,  though  not  by  any  one  acting  under 
the  authority  of  Dodds.  He  gave  notice,  after  the  sale  but 
before  9  o'clock  on  the  12th,  that  he  accepted  the  offer  to  sell, 
and  sued  for  specific  performance  of  what  he  alleged  to  be  a 
contract. 

»  2  Ch.  D.  463. 

»  "That  case  [Cook  v.  Oxley]  has  been  supposed  to  be  inaccurately 
reported;  and  that  in  fact  there  was  in  that  case  no  acceptance.  But, 
however  that  may  be,  if  the  case  has  not  been  directly  overruled,  it  has 
certainly  in  later  cases  been  entirely  disregarded,  and  cannot  now  be  con- 
sidered as  of  any  authority."  Fletcher,  J.,  in  Boston  &c.  R.  v.  Bartlett,  3 
Cush.  (Mass.)  224,  228. 
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The  Court  of  Appeal  held  that  there  was  no  contract. 
James,'L.  J.,  after  statmg  that  the  promise  to  keep  the  offer 
open  could  not  be  binding,  and  that  at  any  moment  before 
a  complete  acceptance  of  the  offer  one  party  was  as  free  as 
the  other,  goes  on  to  say:  — 

"  It  is  said  that  the  only  mode  in  which  Dodds  could  assert  that  freedom 
was  by  actually  and  distinctly  saying  to  Dickinson,  '  now  I  withdraw  my 
offer.'  /  apprehend  that  there  is  neither  principle  nor  authority  for  the  pro- 
position that  there  must  be  an  actual  and  express  withdrawal  of  the  offer,  or 
what  is  called  a  retractation.  It  must  to  constitute  a  contract  appear  that  the 
two  minds  were  one  at  the  same  moment  of  time,  that  is,  that  there  was  an 
offer  continuing  up  to  the  moment  of  acceptance.  If  there  was  not  such  a 
continuing  offer,  then  the  acceptance  comes  to  nothing." 

The  language  used  is  wider  than  was  needed  to  cover  the 
facts  of  the  case,  and  is  at  variance  with  the  theory  of  com- 
munication of  acceptance  and  revocation  as  settled  by  the 
cases  which  I  have  discussed.  In  business  there  must  be 
many  offers  which  do  not  contemplate  an  immediate  answer: 
a  reasonable  time  is  here  allowed  during  which  the  offer  is 
continuing,  and  a  mental  revocation  would  not  avail  against 
an  acceptance  made  within  such  a  time. 

So  far  Dicfcinson  v.  Dodds  is  at  variance  with  Byrne  v.  Van 
Tienhoven,  and  must  be  regarded  as  overruled  by  Henthom  v. 
Frazer;  the  language  of  the  judges  in  these  cases  would  seem 
to  negative  the  idea  that  a  sale  of  the  goods  offered  would  be 
more  operative  than  the  posting  of  a  letter,  as  a  revocation  of 
an  offer  to  sell.' 

53.  Problems  in  revocation.  What  is  to  happen  then  if  M 
offers  to  sell  a  specific  thing  to  A,  and  while  his  offer  is  yet 
open  for  acceptance,  actualty  sells  it  to  X,  and  then  A  accepts 
within  a  reasonable  or  prescribed  time? 

Clearly  M  cannot  sell  the  same  thing  to  two  different 
persons,  and  clearly  also  he  is  under  liability  to  two  persons. 
A  may  not  be  able  to  enforce  the  performance  of  the  contract, 
but  he  is  at  any  rate  entitled  to  damages  for  its  breach. 

And  yet  we  can  well  understand  that  if  the  acceptor  knew 
for  a  fact,  though  his  informant  had  no  authority  from  the 
offeror,  that  the  offer  was  revoked,  his  acceptance  would 
not  entitle  him  to  specific  performance  of  the  contract,  and 

1  Coleman  v.  Applegarth,  68  Md.  21,  H.  &  W.  57,  was  a  similar  case,  and 
the  court  followed  Dickinson  v.  Dodds,  holding  that  knowledge  by  the  offeree 
that  the  offeror  had  already  sold  the  subject-matter  of  the  offer  was  equi- 
valent to  an  actual  notice  of  revocation. 
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might  greatly  reduce  the  amount  recoverable  in  an  action 
for  damages. 

But  can  we  hold  that  knowledge  of  the  offeror's  intention 
to  revoke,  from  whatever  source  it  reaches  the  offeree,  is  good 
notice  of  revocation?  This  is  one  ground  of  the  judgment 
of  James  and  Mellish,  L.  JJ."  But  if  it  is  correct  the  incon- 
venience might  be  grave.  Suppose  a  merchant  to  receive  an 
offer  of  a  consignment  of  goods  from  a  distant  correspondent, 
with  liberty  to  reserve  his  answer  for  some  days.  Meantime 
an  unauthorized  person  tells  him  that  the  offeror  has  sold  or 
promised  the  goods  to  another.  What  is  he  to  do?  His  in- 
formant may  be  right,  and  then,  if  he  accepts,  his  accept- 
ance would  be  worthless.  Or  his  informant  may  be  a  gossip 
or  mischief-maker,  and  if  on  such  authority  he  refrains  from 
accepting  he  may  lose  a  good  bargain. 

Such  is  the  real  and  only  difficulty  created  by  Dickinson 
V.  Dodds.  The  case  is  no  authority  for  the  validity  of  an 
uncommunicated  revocation:  but  it  does  raise  a  question, 
which  remains  unanswered,  as  to  the  source  whence  notice 
of  revocation  must  come.* 

We  have  now  dealt  with  the  rules  governing  commimica- 
tion  in  the  cases  of  offer,  of  acceptance,  and  of  revocation 
of  offer.  I  will  now  deal  with  two  sets  of  rules  relating  to 
the  serious  and  definite  character  with  which-  offer  and  ac- 
ceptance must  be  invested  if  they  are  to  create  legal  relations. 

§  7.  The  offer  must  he  intended  to  create,  and  capable  of  creating, 

legal  relations. 

54.  No  intent  to  create  legal  relations.  In  order  that  an  offer 

may  be  made  binding  by  acceptance,  it  must  be  made  in 

contemplation  of  legal  consequences;    a  mere  statement  of 

»  4Ch.  D.  4T4. 

'  An  offer  to  sell  property  which  the  offeror  does  not  then  own  and  which 
the  offeree  knows  he  does  not  own,  may  be  accepted  by  the  offeree  and  a 
contract  binding  upon  the  offeror  wiU  be  completed.  It  is  presumed  that 
he  will  purchase  it  in  time  for  delivery.  Hibblewhite  v.  McMorine,  5  M.  &  W. 
462;  Clarke  v.  Foss,  7  Biss.  (U.  S.)  540;  Stearns  v.  Foots,  20  Pick.  (Mass.) 
432;  Appleman  v.  Fisher,  34  Md.  540;  Shipp  v.  Bowen,  25  Ind.  44.  If  the 
offeror  owns  it  when  the  offer  is  made,  but  afterward  to  the  knowledge  of 
the  offeree  sells  it  without  withdrawing  the  offer,  why  may  not  the  offeree 
as  well  accept  the  offer  as  in  the  first  instance?  Non  constat,  but  the  offeror 
will  acquire  the  property  again  in  time  for  delivery.  If  the  offeror  does 
not  wish  to  take  a  risk  of  acceptance  after  such  sale,  he  can  put  into  his 
offer  the  condition,  "  unless  previously  sold." 
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intention  made  in  the  course  of  conversation  will  not  consti- 
tute a  binding  promise,  though  acted  upon  by  the  party  to 
whom  it  was  made.  In  an  old  case,  the  defendant  said,  in  con- 
versation with  the  plaintiff,  that  he  would  give  £100  to  him 
who  married  his  daughter  with  his  consent.  Plaintiff  married 
defendant's  daughter  with  his  consent,  and  afterwards  brought 
an  action  on  the  alleged  promise.  It  was  held  that  it  is  not 
reason  that  the  defendant  "should  be  bound  by  general  words 
spoken  to  excite  suitors."  " 

A  stronger  illustration  is  supplied  by  a  recent  case.*  A 
father  writing  to  the  plaintiff  who  was  about  to  marry  his 
daughter  used  these  words:  "She  will  have  a  share  of  what 
I  leave  after  the  death  of  her  mother."  This  was  held  by 
Cozens-Hardy,  J.,  not  to  be  an  offer  capable  of  being  turned 
into  a  promise  on  marriage  taking  place,  but  a  mere  state- 
ment of  an  intention  by  the  father  to  give  the  daughter  some- 
thing at  his  death.'' ' 

On  a  like  footing  stand  engagements  of  pleasure,  or  agree- 
ments which  from  their  nature  do  not  admit  of  being  regarded 
as  business  transactions.  We  cannot  in  all  cases  decline  to 
regard  such  engagements  as  contracts  on  the  ground  that 
they  are  not  reducible  to  a  money  value.  The  acceptance 
of  an  invitation  to  dinner  or  to  play  in  a  cricket  match  forms 
an  agreement  in  which  the  parties  may  incur  expense  in  the 
fulfillment  of  their  mutual  promises.  The  damages  resulting 
from  breach  might  be  ascertainable,  but  the  courts  would 
probably  hold  that,  as_  no  legal  consequences  were  contem- 
plated by  the  parties,  no  action  would  lie.^ 

a  Weeks  v.  Tybald,  Nov,  11.  '  Farina  v.  Fiekus,  [1900]  1  Ch.  331. 

'  The  learned  judge  held  that  if  there  was  a  contract  it  was  satisfied  by  a  legacy 
left  to  the  daughter,  which  only  represented  a  small  share  of  the  father's  estate.  The 
student  may  compare  with  advantage  this  case  and  that  of  Laver  v.  Fielder  (32 
Beav.  1),  where  words  addressed  to  a  suitor  were  held  to  constitute  a  promise  to  leave 
such  a  share  as  the  daughter  would  have  been  entitled  to  on  intestacy. 

'  Walls'  Appeal,  111  Pa.  St.  460  (promise  to  provide  for  another  by  will 
too  indefinite);  Adams  v.  Adams,  26  Ala.  272;  ("fuU  share"  indefinite, 
"  equal  share  "  definite) ;  Fairplay  School  Tp.  v.  O'Neal,  127  Ind.  9.5  (prom- 
ise to  pay  good  wages  too  indefinite).  But  see  Henderson  Bridge  Co.  v. 
McGrath,  134  U.  S.  260  (promise  to  "do  what  is  right"  may  be  a  promise 
to  pay  reasonable  compensation) ;  Chichester  d.  Vass,  1  Munf.  (Va.)  98  (pro- 
mise to  do  equal  justice  among  children) ;  Thompson  v.  Stevens  71  Pn.  St. 
161  (promise  to  give  enough  so  promisee  need  not  work). 
— '  Words  spoken  in  jest  or  banter  do  not  constitute  a  contract.  Keller  v. 
■  Hnlderrr|fl.r.  11  Mich.  248,  H.  &  W.  71;  McClurg  v.  Terry,  21  N.  J-Kq.  2257 
H.  &  W.  72;  Theiss  v.  Weiss,  166  Pa.  9;  Bruce  v.  Bishop,  43  Vt.  161.  Words 
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55.  Vague  or  ambiguous  terms.  And  an  offer  must  be 
capable  of  affecting  legal  relations.  The  parties  must  make 
their  own  contract :  the  courts  will  not  construct  one  for  them 
out  of  terms  which  are  indefinite  or  illusory.  A  bought  a  horse 
from  X  and  promised  that  "if  the  horse  was  lucky  to  him  he 
would  give  £5  more  or  the  buying  of  another  horse  " :  it  was 
held  that  such  a  promise  was  too  loose  and  vague  to  be  con- 
sidered in  a  court  of  law."  ^ 

A  covenanted  with  X  to  retire  wholly  from  the  practice 
of  a  trade  "so  far  as  the  law  allows":  it  was  held  that  the 
parties  must  fix  the  limit  of  their  covenant  and  not  leave 
their  agreement  to  be  framed  for  them  by  the  court." 

A  made  a  contract  with  X  and  promised  that  if  "satisfied 
with  you  as  a  customer"  he  "would  favorably  consider"  an 
application  for  a  renewal  of  the  contract:  it  was  held  that 
there  was  nothing  in  these  words  to  create  a  legal  obligation.'^  ^ 

A  communicated  with  X  by  telegraphic  code,  and  owing 
to  a  mistaken  economy  of  words  the  parties  differed  in  the 
construction  of  the  contract.  Here  the  party  relying  on  the 
contract  must  fail,  for  the  court  will  not  determine  a  question 
which  the  parties  should  not  have  left  in  doubt.*** 

§  8.  Acceptance  must  be  absolute,  and  must  correspond  with  the 
terms  of  the  offer. 

56.  Inconclusive  forms  of  acceptance.  If  a  contract  is  to  be 
made,  the  intention  of  the  offeree  to  accept  must  be  expressed 

a  Guthing  V.  Lynn,  2  B.  &  Ad.  232.  <>  Davies  ».  Davies,  36  Ch.  D.  359. 

c  Montreal  Gas  Companj'  v.  Vascay,  [1900]  A.  C.  595. 
-t  Falck  V.  Williams,  [1900]  A.  G.  176. 

spoken  in  anger  or  excitement  may  not  constitute  a  contract.  Higgins 
V.  Lessig,  49  111.  App.  459.  But  in  either  case  the  offeree  must  understanc 
that  there  is  no  real  intent  to  create  legal  relations.  Plate  v.  Durst,  42 
W.  Va.  63;  McKinzie  v.  Stretch,  53  111.  App.  184. 

1  Burks  V.  Stam,  65  Mo.  App.  455;  Clark  v.  Pearson,  53  lU.  App.  310. 

2  But  see  Worthington  v.  Beeman,  91  Fed.  Rep.  232. 

'  In  the  following  cases  the  court  held  the  promise  too  vague  to  be  en- 
forced: Sherman  i\  KitsmiUer,  17  S.  &  R.  (Pa.)  45,  H.  &  W.  157;  Hart 
V.  Georgia  R.  Co.,  101  Ga.  188,  H.  &  W.  736;  Marble  v.  Standard  Oil  Co.. 
169  Mass.  553;   Young  v.  Farwell,  146  111.  466;   Hewlett  v.  Howlett,  11^ 
Mich.  75;  Hauser  v.  Harding,  126  N.  Car.  295. 

United  Press  v.  New  York  Press  Co.,  164  N.  Y.  406,  held  the  contract  to 
pay  not  exceeding  three  hundred  dollars  a  week  for  news  too  indefinite  to 
warrant  substantial  damages  for  refusal  to  receive  the  news,  but  awarded 
nominal  damages  for  a  technical  breach.  If  under  such  a  contract  the  service 
is  rendered  and  accepted  the  recovery  is  in  quantum  meruit.  Kennedy  v. 
McKone,  10  N.  Y.  App.  Div.  88. 
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without  leaving  room  for  doubt  as  to  the  fact  of  acceptance, 
or  as  to  the  correspondence  of  the  terms  of  the  acceptance  with 
those  of  the  offer. 

The  forms  of  difficulty  which  arise  in  determining  whether 
or  no  an  acceptance  is  conclusive,  may  be  said  to  be  three. 
The  alleged  acceptance  (1)  may  be  a  refusal  and  coimter-offer, 
or  a  mere  statement  of  fact  relating  to  the  proposed  transaction : 
(2)  may  be  an  acceptance  with  some  addition  or  variation  of 
terms:  (3)  maybe  an  acceptance  of  a  general  character,  to  be 
limited  and  defined  by  subsequent  arrangement  of  terms. 

57.  Refusal  and  counter-offer.  In  the  case  of  Hyde  v.  Wrench," 
A  offered  to  sell  a  farm  to  X  for  £1,000.  X  said  he  would  give 
£950.  A  refused,  and  X  then  said  he  would  give  £1,000,  and, 
when  A  declined  to  adhere  to  his  original  offer,  tried  to  obtain 
specific  performance  of  the  alleged  contract.  The  court,  how- 
ever, held  that  an  offer  to  buy  at  £950  in  response  to  an  offer 
to  sell  for  £1,000  was  a  refusal  and  a  counter-offer.* 

An  offer  once  refused  cannot  be  accepted  unless  renewed; 
but  an  inquiry  as  to  whether  the  offeror  will  modify  his  terms 
does  not  necessarily  amount  to  a  refusal.' 

58.  Mere  statement  of  price.  The  case  of  Harvey  v.  Facey," 
decided  by  the  Judicial  Committee,  was  not  one  of  counter- 
offer, but  of  a  statement  as  to  price  which  the  intending  acceptor 
chose  to  treat  as  an  offer.  X  telegraphed  to  A  "WUl  you  sell 
us  Bumper  Hall  Pen?  Telegraph  lowest  cash  price,  answer 
paid."  A  replied  by  telegram  "Lowest  price  for  Bumper  Hall 
Pen  £900."  X  telegraphed  "We  agree  to  buy  Bumper  HaU 
Pen  for  £900  asked  by  you." 

On  this  correspondence  X  alleged  that  a  contract  had  been 
made  for  the  sale  of  Bumper  Hall  Pen  at  the  price  stated  by 
A  to  be  the  lowest  that  he  would  take.  It  was  held  that  no 
contract  had  been  made,  that  A  in  stating  the  lowest  price 
which  he  would  take  was  not  accepting  an  offer  but  supplying 
information,  that  the  third  of  the  telegrams  set  out  above  was 
an  offer  by  X  —  an  offer  which  he  called  an  acceptance  —  and 
that  this  offer  had  never  been  accepted  by  A.' 

"  3  Beav.  334.        f>  Stevenson  ».  McLean,  5  Q.  B.  D.  346.        <=  [1893]  A.  C.  552. 

I  Minneapolis  &  St.  Louis  Ry.  v.  Columbus  Rolling  Mill,  119  U.  S.  149, 
H.  &  W.  74;  Egger  v.  Nesbitt,  122  Mo.  667;  Russell  v.  Falls  Mfg.  Co.,  106 
Wis.  329. 

'  Maultea^v.  JCerahaw,  69  Wis.  316,  H.  &  W.  67;  Schenectady  Stove 
Co.  V.  Holbrook,  101  N.  Y.  45;  Knight  v.  Cooley,  34  Iowa,  218;  Aheam 
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59.  New  terms  in  acceptance.  The  acceptance  of  an  offer 
may  introduce  terms  not  comprised  in  the  offer,  and  in  such 
cases  no  contract  is  made. 

In  the  case  of  Jones  v.  Daniel,"  A  offered  £1,450  for  a  prop- 
erty belonging  to  X.  In  accepting  the  offer  X  enclosed  with  the 
letter  of  acceptance  a  contract  for  signature  by  A.  This  docu- 
ment contained  various  terms  as  to  payment  of  deposit,  date 
of  completion,  and  requirement  of  title  which  had  never 
been  suggested  in  the  offer.  The  coiu-t  held  that  there  was  no 
contract;  that  it  would  be  equally  unfair  to  hold  A  to  the 
terms  of  acceptance,  and  X  to  those  of  the  offer. 

The  ease  of  Canning  v.  Farquhar  *  is  decided  substantially, 
though  not  so  obviously,  on  the  same  ground.  A  proposal  for 
life  instirance  was  made  by  Canning  to  the  defendant  com- 
pany, and  was  accepted  at  a  premium  fixed  in  their  answer, 
subject  to  a  proviso  that  "no  assurance  can  take  place  until 
the  first  premiimi  is  paid."  Before  the  premiimi  was  paid  and 
the  policy  prepared  Canning  suffered  a  serious  injury,  and  the 
company  consequently  refused  to  accept  a  tender  of  the  pre- 
mium and  to  issue  the  policy. 

It  was  held  that  the  company's  acceptance  of  the  proposal 
was  really  a  coimter-offer,  and  that  the  change  in  the  risk 
which  occurred  between  this  counter-offer  and  the  acceptance 
which  was  made  by  tender  of  the  premium  entitled  the  com- 
pany to  refuse  to  issue  the  policy.' 

60.  Reference  to  existing  terms.  In  cases  where  offer  or 
acceptance  is  couched  in  general  terms,  but  refers  to  a  con- 
tract in  which  the  intentions  of  the  parties  may  be  more 
precisely  stated,  it  is  important  to  note  whether  the  terms  of 
such  a  contract  were  in  existence,  and  known  to  the  parties, 
or  whether  they  were  merely  in  contemplation.  In  the  former 
case  the  offer  and  acceptance  are  made  subject  to,  and  inclusive 

a  [1894]  2  Ch.  332.  i  16  Q.  B.  D.  727. 

V.  Ayres,  38  Mich.  692;   Beauprfi  v.  Pacific  &c.  Co.,  21  Minn.  155;  Talbot 

V.  Pettigrew,  3  Dak.  141. 

1  Seymour  v.  Annstrong,  62  Kans.  720  (acceptance  of  offer  with  new 

term  as  to  price  of  packing  cases).    See  Minneapolis  &  St.  Louis  Ry.  v. 

Columbia  Rolling  Mill,  supra.     Words  indicating  acceptor's  construction 

of  terms  of  offer  do  not  introduce  a  new  term.    Kennedy  v.  Gramling, 

33  S.  Car.  367.  Nor  words  conveying  merely  a  request.  Culton  v.  Gilchrist, 
y  92  Iowa,  718.  The  words  "All  sales  subject  to  strikes  and  accidents  "  printed 
\on  a  letter  head  are  not  a  part  of  an  absolute  acceptance  written  below. 

Bummers  v.  Hibbard,  153  111.  102. 
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of,  the  fuller  conditions  and  terms :  in  the  latter  case  the  accept- 
ance is  too  general  to  constitute  a  contract. 

A  verbal  offer  was  made  to  purchase  land,  the  offeror  was 
told  that  the  land  must  be  purchased  under  certain  printed 
conditions,  and  the  offer,  which  was  still  continued,  was 
accepted  "  subject  to  the  conditions  and  particulars  printed  on 
the  plan."  As  these  were  contemplated  in  the  offer  a  complete 
contract  was  thus  constituted," 

An  offer  was  made  to  buy  land,  and  "  if  offer  accepted,  to 
pay  deposit  and  sign  contract  on  the  auction  particulars" ;  this 
was  accepted,  "  subject  to  contract  as  agreed."  The  acceptance 
clearly  embodied  the  terms  of  the  contract  mentioned  in  the 
offer,  and  constituted  a  complete  contract.'' 

6i.  Reference  to  future  terms.  On  the  other  hand,  where  an 
offer  to  sell  property  was  accepted  "subject  to  the  terms  of  a 
contract  being  arranged"  between  the  solicitors  of  the  parties, 
no  contract  was  made.  The  acceptance  was  not,  in  fact,  more 
than  an  expression  of  willingness  to  treat." ' 

62.  Questions  of  construction.  There  are  cases  which  at 
first  sight  may  appear  to  be  cases  of  doubt  or  difference  in  the 
acceptance  of  an  offer,  but  really  turn  out  to  involve  only 
questions  of  the  admissibility  of  evidence  or  the  interpretation 
of  terms. 

Such  are  cases  in  which  the  parties  have  made  a  written 
agreement,  dependent  for  its  coming  into  effect  on  a  verbal 
condition  or  stipulation.  Pym  v.  Campbell,^  and  Pattle  v. 
Homibrook "  are  instances  of  contracts,  apparently  complete, 
held  in  abeyance  until  a  verbal  condition  is  fulfilled;  and 
this  verbal  condition  is  admitted  in  evidence  as  forming  part 
of  the  written  contract.^ 

Such  too  are  cases  in  which  a  contract  has  to  be  made 
out  of  a  correspondence  involving  lengthy  negotiations.  The 

»  Eossiter  v.  Miller,  3  App.  Ca.  1124.  '>  Filby  v.  Hounsell,  [1896]  2  Cli.  737. 

c  Honeyman  v.  Marryatt,  6  H.  L.  C.  113.  <*  6  E.  &  B.  370. 

e  [1897]  1  Ch.  25. 

1  Mississippi  &c.  Co.  v.  Swift,  86  Me.  248;  Sibley  v.  Pelton,  156  Mass. 
273;  Browne.  New  York  Central  R.,  44  N.Y.  79;  Donnelly  t).  Currie  Hard- 
ware Co.,  66  N.  J.  L.  388;  Shepard  v.  Carpenter,  54  Minn.  153.  But  if  a  com- 
plete contract  has  been  agreed  upon  it  is  binding  although  it  is  also  agreed 
that  it  shall  subsequently  be  reduced  to  writing.  Sanders  v.  Pottlitzer  &c.  Co., 
144  N.  Y.  209,  H.  &  W.  7.10;  Allen  v.  Chouteau,  102  Mo.  309;  Cohn  t>. 
Plumer,  88  Wis.  622. 

'  Reynolds  ».  Robinson,  110  N.  Y.  654,  H.  &  W.  502;  Blewitt  i).  Boorum, 
142  N.  Y.  357;  Westman  v.  Krumweide,  30  Minn.  313. 
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parties  discuss  terms,  approach  and  recede  from  an  agreement; 
offers  are  made  and  met  by  the  suggestion  of  fresh  terms; 
finally  there  is  a  difference;  and  one  of  the  parties  asserts  that 
a  contract  has  been  made,  and  the  other  that  matters  have 
never  gone  beyond  a  discussion  of  terms. 

Where  such  a  correspondence  appears  to  restilt,  at  any 
moment  of  its  course,  in  a  definite  offer  and  acceptance,  it  is 
necessary  to  ask  whether  this  offer  and  acceptance  include  all 
the  terms  under  discussion.  For  where  the  parties  have  come 
to  terms  a  subsequent  revival  of  negotiations  may  amount  to 
a  rescission  on  one  side,  and  consequent  breach,  but  does  not 
alter  the  fact  that  a  contract  has  been  made." 

In  the  case  of  an  alternative  offer  by  letter  to  let  the  whole 
of  an  estate,  called  Minydon,  or  to  sell  a  portion,  the  terms  of 
each  offer  being  stated,  an  acceptance  couched  in  the  terms, 
"I  accept  your  offer  of  Minydon  on  the  terms  named  therein," 
was  held  to  be  an  acceptance  of  the  offer  to  let,  the  two 
letters  making  a  completed  contract.* 

But  these  cases  turn  rather  on  the  meaning  to  be  given  to 
the  words  of  the  parties,  than  on  rules  of  law.^ 

§  9.  An  offer  need  not  he  made  to.  an  ascertained  person,  but  no 

contract  can  arise  until  it  has  been  accepted  by  an  ascertained 

person. 

63.  Offer  to  all  the  world.  The  proposition  is  best  understood 
by  an  illustration. 

The  offer,  by  way  of  advertisement,  of  a  reward  for  the 
rendering  of  certain  services,  addressed  to  the  public  at 
large,  becomes  a  contract  to  pay  the  reward  so  soon  as  an 
individual  renders  the  services,  but  not  before. 

To  hold  that  any  contractual  obligation  exists  before  the 
services  are  rendered,  would  amount  to  saying  that  a  man 
may  be  bound  by  contract  to  an  indefinite  and  unascertained 
body  of  persons,  or,  as  it  has  been  expressed,  that  a  man 
may  have  a  contract  with  the  whole  world.  This  view  has 
never  been  seriously  entertained  in  English  law;  "^  the  prom- 
ise is  regarded  as  being  made,  not  to  the  many  who  might 

"  Hussey  v.  Horne  Payne,  4  App.  Ca.  311 ;  Bellamys.  Debenliam,  45  Ch.  D.  481. 

6  Lever  v.  Koffler,  [1901]  1  Ch.  543. 

o  The  view  of  Savigny  (Obi.  2.  sect.  61)  that  an  obligation  arises  at  once  from  an 
offer  of  this  sort,  but  that  performance  of  the  condition  can  only  create  a  debt  of  s 
honor,  seems  to  the  English  lawyer  neither  logical  nor  equitable. 

'  See  Sanders  v.  Pottlitzer  &c.  Co.,  144  N.  Y.  209,  H.  &  W.  710. 
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accept  the  offer,  but  to  the  person  or  persons  by  whom  it  is 
accepted. 

The  contract  may  assume  a  form  not  so  simple.  WTiere 
competitors  are  invited  to  enter  for  a  race,  subject  to  certain 
conditions,  by  a  committee  or  other  agency,  each  competitor 
who  enters  his  name  thereby  offers,  to  such  other  persons  as 
may  also  compete,  an  undertaking  to  abide  by  the  conditions 
under  which  the  race  is  run.  The  offer  is  made  through  an 
agent  or  a  committee  to  uncertain  persons  who  define  them- 
selves by  entry  under  conditions  which  are  binding  on  all. 
Such  was  the  contract  made  in  the  case  of  the  Satanita,"  or 
Clarke  v.  Dunraven: "  and  such  is  the  case  of  a  lottery  where 
each  one  of  a  number  of  persons,  unknown  to  one  another 
places  money  in  the  hands  of  a  stakeholder  on  the  terms  that 
the  whole  sum  should  be  paid  to  one  of  them  on  a  given 
conclusion  of  an  event  uncertain  at  the  time." ' 

64.  Problems  and  difficulties.  Such  offers  suggest  more 
practical  diffictdties. 

1.  Who  is  entitled  as  acceptor?  The  offer  may  be  susceptible 
of  acceptance  by  a  number  of  persons. 

'WTien  it  is  a  conditional  offer  of  reward  to  any  person  who 
does  a  specified  act,  the  number  of  persons  who  may  do  the 
act  and  satisfy  the  condition  does  not  appear  to  affect  the 
validity  of  the  offer .^ 

But  where  there  is  an  offer  of  reward  for  the  supply  of  a 
specified  piece  of  information,  the  offeror  clearly  does  not 
mean  to  pay  many  times  over  for  the  same  thing.  So  where 
information  has  been  collected  and  contributed  by  various  per- 
sons the  question  arises,  Which  of  these  has  accepted  the  offer? 

In  Lancaster  v.  Walsh "  it  was  held  that  he  who  gave  the 
earliest  information  was  entitled  to  the  reward.^ 

2.  What  constitutes  acceptance?  Where  a  constable  has  given 
information  for  which  reward  has  been  offered,  it  may  be  asked 

-  [1895]  P.  255.  6  [1897]  A.  C.  59. 

^  Barclay  v.  Pearson,  [1893]  2  Ch.  154. 

d  Carlill't--.  Carbolic  Smoke  Ball  Co.,  [1893]  1  Q.  B.  288. 

«  4  M.  &  W.  16. 

'■  Competition  for  prizes.  Porter  v.  Day,  71  Wis.  296;  Harris  v.  White, 
81  N.  Y.  532;  Alvord  v.  Smith,  63  Ind.  58;  Delier  v.  Plymouth  &c.  Soc,  57 
Iowa,  481;  Wilkinson  v.  Stitt,  175  Mass.  581.  And  see  Vigo  Agr.  Soc.  v. 
Brumfiel,  102  Ind.  146. 

'  United  States  v.  Simons,  7  Fed.  Rep.  709.  For  cases  of  joint  informers 
see  Janvrin  v.  Exeter,  48  N.  H.  83;  Fargo  v.  Arthur,  43  How.  Pr.  (N.  Y.) 
193. 
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whether  he  has  done  more  than  in  the  ordinary  course  of  duty- 
he  is  bound  to  do.  It  would  seem  from  the  case  of  England  v. 
Davidson,"  where  a  policeman  not  only  gave  information  but 
collected  evidence,  and  was  thereupon  held  entitled  to  the 
reward,  that  unless  a  police  constable  does  something  more 
than  the  ordinary  course  of  duty  would  require,  he  cannot  claim 
a  reward.' 

But  there  are  more  serious  difficulties. 

3.  Is  knowledge  oj  the  offer  essential?  Is  knowledge  of  the 
existence  of  an  offer  essential  to  its  acceptance,  or  can  it  be 
accepted  by  an  accidental  compliance  with  its  terms  ? 

Williams  v.  Carwardine "  is  authority  for  saying  that  the 
motive  of  compliance  is  immaterial;  it  is  not  authority  for 
saying  that  knowledge  of  the  offer  is  immaterial. 

In  Fitch  V.  Snedaker  "  it  is  laid  down  with  clear  and  con- 
vincing argument  that  knowledge  of  the  offer  is  essential, 
but  this  conclusion  is  not  uniformly  accepted  in  the  state 
courts  of  America.^ 

Gibbons  v.  Proctor  *  is  the  only  English  case  which  appears 
to  lay  down  a  rule  that  knowledge  of  the  offer  is  immaterial. 
The  decision  comes  to  this,  that  if  the  offeror  gets  what  he 
wants  he  must  pay  for  it,  even  though  the  information  wanted 
was  supplied  in  ignorance  that  a  reward  was  offered,  was 
supplied  before  the  reward  was  offered,  and  was  supplied  by  a 
constable  in  the  ordinary  course  of  his  duty.  It  is  impossible 
to  ac^cept  this  case  as  an  authority. 

/4.  Distinction  between  offer  and  invitation  to  treat.  It  is  often 
/difficult  to  distinguish  statements  of  intention  which  can  result 
in  no  obligation  ex  contractu  from  offers  which  admit  of  accept- 
ance, and  so  become  binding  promises.  Such  statements  may 
relate  to  the  whole  transaction  or  only  to  a  subordinate  part 
of  the  transaction.  A  man  announces  that  he  will  sell  goods 
by  tender  or  by  auction,  or  that  he  is  prepared  to  pay  money 
under  certain  conditions  :  or  again,  a  railway  company  offers 
to  carry  passengers  from  A  to  X  and  to  reach  X  and  the  inter- 

a  11  A.  &  E.  86G.  »  4  B.  &  Ad.  621. 

»  38  N".  Y.  248.    ante  [sec.  29].  d  64  L.  T.  594. 

1  Smith  V.  Whildin,  10  Pa.  St.  39,  H.  &  W.  176;  Ring  v.  Devlin,  68  Wis. 
384.  But  if  the  act  is  extra-official  the  reward  may  be  recovered.  McCand- 
less  V.  Allegheny  Bessemer  Steel  Co.,  152  Pa.  St.  139;  Harris  v.  More,  70 
Cal.  502. 

'^  Fitch  V.  Snedaker,  38  N.  Y.  248,  H.  &  W.  62,  is  generally  followed, 
See  §  29  ante.   Dawkins  v.  Sappington,  26  Ind.  199,  H.  &  W.  65,  is  contra. 
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mediate  stations  at  certain  times.  In  such  cases  it  may  be 
asked  whether  the  statement  made  is  an  offer  capable  of 
acceptance  or  merely  an  invitation  to  make  offers  and  do 
business;  whether  the  railway  company  by  its  published  time- 
table makes  offers  which  become  terms  in  the  contract  to 
carry,  or  whether  it  states  probabilities  in  order  to  induce 
passengers  to  take  tickets. 

(a)  We  may  note  the  distinction  in  the  following  cases. 

An  invitation  to  compete  for  a  scholarship  does  not  import 
a  promise  that  the  scholarship  wiU  be  given  to  the  candidate 
who  obtains  the  highest  marks  if  examiners  report  that  he  is 
not  of  sufficient  merit  to  receive  the  scholarship." 

An  announcement  that  goods  would  be  sold  by  tender, 
unaccompanied  by  words  indicating  that  they  would  be  sold 
to  the  highest  bidder,  was  held  to  be  "a  mere  attempt  to 
ascertain  whether  an  offer  can  be  obtained  within  such  a 
margin  as  the  sellers  are  willing  to  adopt."  *  ^ 

An  advertisement  by  an  auctioneer,  that  a  sale  of  certain 
articles  would  take  place  on  a  certain  day,  was  held  not  to 
bind  the  auctioneer  to  sell  the  goods,  nor  to  make  him  liable 
upon  a  contract  to  indemnify  persons  who  were  put  to  ex- 
pense in  order  to  attend  the  sale. 

"  Unless  every  declaration  of  intention  to  do  a  thing  creates  a  binding 
contract  with  those  who  act  upon  it,  and  in  aU  cases  after  advertising  a  sale 
the  auctioneer  must  give  notice  of  any  articles  that  are  withdrawn,  we  can- 
not hold  the  defendant  liable. "  '  ? 

(6)  On  the  other  hand  we  find  in  the  following  cases  a  con- 
tract made  by  acceptance  of  a  general  offer,  such  acceptance 
being  signified  by  performance  of  its  terms. 

In  Warlow  v.  Harrison^  the  advertisement  of  a  salewithout 
reserve  was  held  to  create  a  binding  contract  between  the 
auctioneer  and  the  highest  bidder  that  the  goods  should  be. 
sold  to  the  latter.    The  law  was  stated  thus  by  Martin,  B. :  — 

"The  sale  was   announced  by  them  (the  auctioneers)  to  be  'without 

«•  Eooke  V.  Dawson,  65  L.  J.  31.  *  Spencer  v.  Harding,  L.  E.  5  C.  P.  561. 

c  Harris  v.  Nickerson,  L.  E.  8  Q.  B.  286.        <«  1  E.  &  E.  295. 

'■  An  invitation  for  bids  for  construction,  etc.,  is  not  an  offer  to  award 
to  the  lowest  bidder.  Leskie  v.  Haseltine,  165  Pa.  St.  98;  Smith  v.  Mayor,  10 
N.  Y.  504;  KeUy  v.  Chicago,  62  111.  279.  The  bid  is  an  offer.  Even  a  vote 
of  a  committee  to  accept  it  is  not  effective  unless  officially  communicated. 
Benton  v.  Springfield,  &c.  Ass'n,  170  Mass.  534,  H.  &  W.  703;  Edge  Moor 
Bridge  Worlds  v.  County  of  Bristol,  170  Mass.  528;  Peek  v.  Detroit  Novelty 
Works,  29  Mich.  313. 

'  Scales  V.  Chambers,  113  Ga.  920. 
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reserve.'  This,  according  to  all  the  eases  both  at  law  and  in  equity,  means 
that  neither  the  vendor  nor  any  person  in  his  behalf  shall  bid  at  the  auction, 
and  that  the  property  shall  be  sold  to  the  highest  bidder,  whether  the  sum 
bid  be  equivalent  to  the  real  value  or  not. 

"We  cannot  distinguish  the  case  of  an  auctioneer  putting  up  property 
for  sale  upon  such  a  condition  from  the  case  of  the  loser  of  property  offer- 
ing a  reward,"  or  that  of  a  railway  company  publishing  a  time-table  stating 
the  times  when,  and  the  places  to  which,  the  trains  mnfi  It  has  been  de- 
cided that  the  person  giving  the  information  advertised  for,  or  a  passenger 
taking  a  ticket,  may  sue  as  upon  a  contract  with  him.  Upon  the  same  prin- 
ciple, it  seems  to  us  that  the  highest  bona  fide  bidder  at  an  auction  may 
sue  the  auctioneer  as  upon  a  contract  that  the  sale  shall  be  without  reserve."  " 

This  view  of  the  rights  of  the  highest  bidder  at  an  auction 
was  adopted  by  Cozens-Hardy,  J.,  in  the  more  recent  case  of 
Johnston  v.  Boyes.^  ^ 

In  the  "Smoke  Ball"  case '  the  Carbolic  Smoke  Ball  Com- 
pany offered  by  advertisement  to  pay  £100  to  any  one  "who 
contracts  the  increasing  epidemic  influenza  colds,  or  any  dis- 
ease caused  by  taking  cold,  after  having  used  the  ball  three 
times  daily  for  two  weeks,  according  to  the  printed  directions." 
It  was  added  that  £1,000  was  deposited  with  the  AUiance 
Bank  "showing  our  sincerity  in  the  matter." 

Mrs.  Carlill  used  the  smoke  ball  as  required  by  the  direc- 
tions; she  afterwards  suffered  from  influenza  and  sued  the 
company  for  the  promised  reward.  The  company  was  held 
liable.  It  was  urged  that  a  notification  of  acceptance  should 
have  been  made  to  the  company.  The  court  held  that  this 
was  one  of  the  class  of  cases  in  which,  as  in  the  case  of  reward 
offered  for  information  or  for  the  recovery  of  lost  property, 
there  need  be  no  acceptance  of  the  offer  other  than  the  per- 
formance of  the  condition.  It  was  further  argued  that  the 
alleged  offer  was  an  advertisement  or  puff  which  no  reasonable 
person  would  take  to  be  serious.  But  the  statement  that 
£1,000  had  been  deposited  to  meet  demands  was  regarded 
as  evidence  that  the  offer  was  sincere.^ 

Thus,  too,  statements  made  in  the  time-tables  of  a  railway 
company  must  be  regarded  as  something  more  than  a  mere 

«  Thornett  v.  Haines,  IB  M.  &  W.  367. 

6  Denton  v.  G.  N.  Railway  Co.,  5  E.  &  B.  860. 

'  Warlow  V.  Harrison,  1  E.  &  E.  316.  <t  [1899]  2  Ch.  75. 

«  [1892]  2  Q.  B.  484  ;  [1893]  1  Q.  B.  (C.  A.)  256. 

1  Walsh  V.  St.  Louis  &c.  Ass'n,  90  Mo.  459  (advertisement  that  successful 
plans  in  competition  would  be  chosen);  Guinzburg  v.  Downs  Co.,  165 
Mass.  467  (auction). 

2  See  Bull  v.  Talcot,  2  Root  (Conn.)  119;  Tarbell  v.  Stevens,  7  la.  163. 
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inducement  to  travelers.  They  have  been  held  to  be  promises 
made  to  each  person  who  accepts  the  standing  offer  of  the 
company  to  carry  him  for  hire.  The  passenger  then  becomes 
entitled  to  the  use  of  reasonable  diligence  on  the  part  of  the 
company  that  its  promises  as  to  the  hours  of  arrival  and 
departure  shall  be  performed."  ^ 

On  the  other  hand,  a  bookseller's  catalogue,  with  prices 
stated  against  the  names  of  the  books,  would  seem  to  contain 
a  number  of  offers.  But  if  the  bookseller  receives  by  the  same 
post  five  or  six  letters  asking  for  a  particular  book  at  the 
price  named,  to  whom  is  he  bound?  To  the  man  who  first 
posted  his  letter  of  acceptance?  How  is  this  to  be  ascertained? 
The  catalogue  is  clearly  an  invitation  to  do  business,  and  not 
an  offer. 

In  all  these  cases  the  same  question  presents  itself  under 
various  forais.  Is  there  an  offer?  And,  to  constitute  an  offer, 
the  words  used,  however  general,  must  be  capable  of  applica- 
tion to  specific  persons,  and  must  be  distinguishable  from 
invitations  to  transact  business,  and  from  advertisement  or 
puffery  which  does  not  contemplate  legal  relations. 

«  Le  Blanche  v.  L.  &  N.  W.  Eailway  Co.,  1  C.  P.  D.  286. 

'  Sears  v.  Eastern  R.,  14  Allen  (Mass.)  433  ;  Gordon  v.  Manchester 
«&c.  Ry.,  52  N.  H.  596;  Heim  v.  McCaughan,  32  Miss.  1.  See  St.  Louis  &c. 
Ry.  V.  Hardy,  55  Ark.  134. 


CHAPTER  II 

Form  and  Consideration 

HISTORICAL    INTRODUCTION 

65.  Form  or  consideration  necessary.  Offer  and  accept- 
ance bring  the  parties  together,  and  constitute  the  outward 
semblance  of  contract;  but  most  systems  of  law  require  some 
further  evidence  of  the  intention  of  the  parties,  and  in  default 
of  such  evidence  refuse  to  recognize  an  obligation.  In  EngUsh 
law  this  evidence  is  supplied  by  form  and  consideration :  some- 
times one,  sometimes  the  other,  sometimes  both  are  required 
to  be  present  in  a  contract  to  make  it  enforcible.  By  form 
we  mean  some  peculiar  solemnity  attaching  to  the  expression 
of  agreement  which  of  itself  gives  eSicacy  to  the  contract;  by 
consideration  we  mean  some  gain  to  the  party  making  the 
promise,  arising  from  the  act  or  forbearance,  given  or  pro- 
mised, of  the  promisee. 

66.  History  of  formal  and  informal  promises.  Alike  in 
Enghsh  and  Roman  law,  form,  during  the  infancy  of  the  sys- 
tem, is  the  most  important  ingredient  in  contract.  The  courts 
look  to  the  formalities  of  a  transaction  as  suppl3dng  the  most 
obvious  and  conclusive  evidence  of  the  intention  of  the  parties; 
the  notion  of  consideration,  if  not  unknown,,  is  at  any  rate 
imperfectly  developed.  This  is  no  place  for  an  antiquarian 
discussion,  however  interesting,  but  we  may  say  that  English 
law  starts,  as  Roman  law  may  perhaps  have  started,  with 
two  distinct  conceptions  of  contract.  One,  that  a  promise  is 
binding  if  expressed  in  form  of  a  certain  kind :  the  other,  that 
the  acceptance  of  benefits  of  a  certain  kind  imports  a  liability 
to  repay  them.  The  history  of  the  Roman  contracts  is  difficult 
and  obscure.  The  theory  of  Sir  Henry  Maine,  that  they  de- 
veloped out  of  conveyance  in  an  order  of  moral  progression, 
has  long  been  abandoned.  But  under  many  varieties  of  pro- 
cedure we  detect  two  leading  ideas — the  binding  character  of 
an  undertaking  clad  in  solemn  form,  and  the  readjustment 
of  proprietary  right  where  money  or  goods  had  been  lent  for 
consumption  or  use.   In  Enghsh  law  we  find  that  before  the 
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end  of  the  thirteenth  century  there  were  two  liabilities  analo- 
gous in  character  to  those  I  have  just  described:  one  formal, 
the  promise  under  seal,  which  was  looked  on  as  something 
in  the  nature  of  a  present  grant:  one  informal,  arising  from 
sale  and  delivery  of  goods,  or  loan  of  money,  in  which  consid- 
eration has  passed  on  one  side,  and  the  Uability  was  expressed 
in  the  action  of  debt.  Beyond  this,  the  idea  of  enforcing  an 
informal  promise,  simply  because  a  benefit  was  accruing  or 
was  about  to  accrue  to  the  promisor  by  the  act  or  forbearance 
of  the  promisee,  does  not  appear  to  have  been  entertained 
before  the  middle  or  end  of  the  fifteenth  century. 

67.  The  formal  contract  in  English  law.  The  formal  con- 
tract of  English  law  is  the  contract  under  seal.  Only  by  the  use 
of  this  form  could  a  promise,  as  such,  be  made  binding,  until 
the  doctrine  of  consideration  began  to  prevail.  We  have  to 
bear  in  mind  that  it  is  to  the  form  only  that  the  courts  look 
in  upholding  this  contract ;  the  consensus  of  the  parties  has 
not  emerged  from  the  ceremonies  which  surround  its  expres- 
sion. Courts  of  law  will  not  trouble  themselves  with  the  inten- 
tions of  parties  who  have  not  couched  their  agreement  in  the 
solemn  form  to  which  the  law  attaches  legal  consequences. 
Nor,  on  the  other  hand,  where  form  is  present  will  they  de- 
mand or  admit  further  evidence  as  to  intention. 

It  is  probably  due  to  the  influence  of  the  court  of  chan- 
cery that,  later  on,  the  common  law  courts  begin  to  take 
account  of  the  intention  of  the  parties.  The  idea  of  the  im- 
portance of  form  thenceforth  undergoes  a  cxirious  change. 
When  a  contract  comes  before  the  courts,  evidence  is  re- 
quired that  it  expresses  the  genuine  intention  of  the  parties; 
and  this  evidence  is  found  either  in  the  solemnities  of  the 
contract  under  seal,  or  in  the  presence  of  consideration, 
that  is  to  say,  in  some  benefit  to  the  promisor  or  loss  to  the 
promisee,  granted  or  incurred  by  the  latter  in  return  for 
the  promise  of  the  former.  Gradually  consideration  comes  to 
be  regarded  as  the  important  ingredient  in  contract,  and  then 
the  solemnity  of  a  deed  is  said  to  make  a  contract  binding 
because  it  "imports  consideration,"  though  in  truth  there  is  no 
question  of  consideration;  it  is  the  form  which  brings  about 
legal  consequences. 

But  we  must  return  to  the  informal  promise. 

68.  The  informal  promise.  I  have  said  that  the  only  con- 
tracts which  English  law  originally  recognized,  were  the  formal 
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contract  under  seal,  and  the  informal  contract  in  which  what 
we  now  call  consideration  was  executed  upon  one  side.  How 
then  do  we  arrive  at  the  modern  breadth  of  doctrine  that  any 
promise  based  upon  consideration  is  binding  upon  the  promisor? 
This  question  resolves  itself  into  two  others.  How  did  informal 
executory  contracts  become  actionable  at  all?  How  did  con- 
sideration become  the  universal  test  of  their  actionability  ? 

69.  Remedies  for  breach  of  promise.  To  answer  the  first 
question  we  must  look  to  the  remedies  which,  in  the  early 
history  of  our  law,  were  open  to  persons  complaining  of  the 
breach  of  a  promise,  express  or  implied.  The  only  actions  of 
this  nature,  during  the  thirteenth  and  fourteenth  centuries, 
were  the  actions  of  covenant,  of  debt,  and  of  detinue.  Covenant 
lay  for  breach  of  promises  made  under  seal ;  debt  for  liquidated 
or  ascertained  claims,  arising  either  from  breach  of  covenant, 
or  from  non-pajnment  of  a  sum  certain,  due  for  goods  supplied, 
work  done,  or  money  lent;  detinue  "  lay  for  the  recovery  of 
specific  chattels  kept  back  by  the  defendant  from  the  plain- 
tiff. These  were  the  only  remedies  based  upon  contract.  An 
executory  agreement  therefore,  unless  made  under  seal,  was 
remediless. 

The  remedy  found  for  such  promises  is  a  curious  instance 
of  the  shifts  and  turns  by  which  practical  convenience  evades 
technical  rules.  The  breach  of  an  executory  contract,  until 
comparatively  recent  times,  gave  rise  to  a  form  of  the  action 
of  trespass  on  the  case. 

This  was  a  development  of  the  action  of  trespass :  trespass 
lay  for  injuries  resulting  from  immediate  violence:  trespass 
on  the  case  lay  for  the  consequences  of  a  wrongful  act,  and 
proved  a  remedy  of  a  very  extensive  and  flexible  chai-acter.' 

70.  Origin  of  action  of  assumpsit.  Note  the  process  whereby 
this  action  came  to  be  applied  to  contract.  It  lay  originally 
for  a  malfeasance,  or  the  doing  an  act  which  was  wrongful 
ab  initio :  it  next  was  applied  to  a  misfeasance,  or  improper 
conduct  in  doing  what  it  was  not  otherwise  wrongful  to  do,  and 

<"  Detinue  has  'been  the  subject  of  contention  from  the  thirteenth  century  as  to 
whether  it  is  founded  on  contract  or  in  wrong  (Pollock  and  Maitland,  Hist,  of  Eng- 
lish Law,  ed.  2,  ii.  180).  In  our  own  time  the  action  of  detinue  has  been  decided  to  be 
an  action  of  tort.  (Bryant  v.  Herbert,  3  C.  P.  D.  389.)  Detinue  is  in  fact  founded  in 
bailment,  but  the  contract  of  bailment  imposes  general  common  law  duties  the  breach 
of  which  may  be  treated,  and  should  be  treated,  as  a  wrong.  The  judgment  of  Col- 
lins, L.  J.,  in  Turner  v.  Stallibrass  (1898,  1  Q.  B.  [C.  A.]  59)  states  this  clearly. 

>>  Spence,  Chancery  Jurisdict.  i.  241. 
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in  this  form  it  was  applicable  to  promises  part-performed 
and  then  abandoned  or  negligently  executed  to  the  detriment 
of  the  promisee:  finally,  and  not  without  some  resistance  on 
the  part  of  the  courts,  it  came  to  be  applied  to  a  non-feasance, 
or  neglect  to  do  what  one  was  bound  to  do."  In  this  form  it 
adapted  itself  to  executory  contracts.  The  first  reported  at- 
tempt so  to  apply  it  was  in  the  reign  of  Henry  IV,  when  a 
carpenter  was  sued  for  a  non-feasance  because  he  had  under- 
taken (quare  assumpsisset)  to  build  a  house  and  had  made 
default.  The  judges  in  that  case  held  that  the  action,  if  any, 
must  be  in  covenant,  and  it  did  not  appear  that  the  promise 
was  under  seal.* 

But  in  course  of  time  the  desire  of  the  common  law 
courts  to  extend  their  jurisdiction,  and  their  fear  lest  the 
chancery  by  means  of  the  doctrine  of  consideration,  which 
it  had  already  applied  to  the  transfer  of  interests  in  land, 
might  enlarge  its  jurisdiction  over  contract,  produced  a  change 
of  view.  Early  in  the  sixteenth  century  it  was  settled  that  the 
form  of  trespass  on  the  case  known  henceforth  as  the  action 
of  assumpsit  would  lie  for  the  nonfeasance,  or  nouTperform- 
ance  of  an  executory  contract;  and  the  form  of  writ  by  which 
this  action  was  commenced,  perpetuated  this  peculiar  aspect 
of  a  breach  of  a  promise  until  recent  enactments  for  the  sun- 
plification  of  procedure. 

It  is  not  improbable  that  the  very  difficulty  of  obtaining 
a  remedy  for  breach  of  an  executory  contract  led  in  the  end 
to  the  breadth  and  simplicity  of  the  law  as  it  now  stands. 
If  the  special  actions  ex  contractu  had  been  developed 
so  as  to  give  legal  force  to  informal  promises,  they  might 
have  been  applied  only  to  promises  of  a  particular  sort : 
a  class  of  contracts  similar  to  the  consensual  contracts  of 
Roman  law,  privileged  to  be  informal,  would  then  have 
been  protected  by  the  courts,  as  exceptions  to  the  rule 
that  form  or  executed  consideration  was  needed  to  support  a 
promise. 

But  the  conception  that  the  breach  of  a  promise  was  some- 
thing akin  to  a  wrong  —  the  fact  that  it  could  be  remedied 
only  by  a  form  of  action  which  was  originally  applicable  to 
wrongs  —  had  a  somewhat  peculiar  result.  The  cause  of 
action  was  the  non-performance  of  an  undertaking;  not  the 
breach  of  a  particular  kind  of  contract;  it  was  therefore  of 

<•  Reeves,  ed.  Finlason,  ii.  395,  396.  i  Pollock,  ed.  7,  p.  Ul. 
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universal  application.  Thtis  all  promises  woiild  become  bind- 
ing, and  English  law  avoided  the  technicalities  which  must 
needs  arise  from  a  classification  of  contracts.  Where  all 
promises  may  be  actionable  it  follows  that  there  must  be  some 
universal  test  of  actionability,  and  this  test  was  supplied 
by  the  doctrine  of  consideration. 

71.  Origin  of  consideration  as  a  test  of  actionability  is  uncer- 
tain. It  is  a  hard  matter  to  say  how  consideration  came  to 
form  the  basis  upon  which  the  validity  of  informal  promises 
might  rest.  Probably  the  "quid  pro  quo"  which  furnished  the 
ground  of  the  action  of  debt,  and  the  detriment  to  the  pro- 
misee on  which  was  based  the  delictual  action  of  assumpsit, 
were  both  merged  in  the  more  general  conception  of  con- 
sideration as  it  was  developed  in  the  chancery. 

For  the  Chancellor  was  wont  to  inquire  into  the  intentions  of 
the  parties  beyond  the  form,  or  even  in  the  absence  of  the 
form  in  which,  by  the  rules  of  common  law,  that  intention 
should  be  displayed,  and  he  would  find  evidence  of  the  mean- 
ing of  men  in  the  practical  results  to  them  of  their  acts  or 
promises.  It  was  thus  that  the  covenant  to  stand  seised  and 
the  bargain  and  sale  of  lands  were  enforced  in  the  chancery 
before  the  Statute  of  Uses;  and  the  doctrine  once  applied 
to  simple  contract  was  found  to  be  of  great  practical  con- 
venience. When  a  promise  came  before  the  coiu-ts  they  asked 
no  more  than  this,  "Was  the  party  making  the  promise  to 
gain  anything  from  the  promisee,  or  was  the  promisee  to  sus- 
tain any  detriment  in  return  for  the  promise?"  if  so,  there  was 
a  "quid  pro  quo"  for  the  promise,  and  an  action  might  be 
maintained  for  the  breach  of  it." 

72.  Gradual  growth  of  doctrine.  So  silent  was  the  develop- 
ment of  the  doctrine  as  to  the  universal  need  of  consideration 
for  contracts  not  under  seal,  and  so  marked  was  the  absence 
of  any  express  authority  for  the  rule  in  its  broad  and  simple 
application,  that  Lord  Mansfield  in  1765  raised  the  question 
whether,  in  the  case  of  commercial  contracts  made  in  writing, 
there  was  any  necessity  for  consideration,  to  support  the 

»  In  the  foregoing  historical  sketch  I  hare  refrained  from  citing  authorities.  To  do 
so  would  encumber  with  detail  a  part  of  my  book  in  which  brevity  is  essential  to  the 
general  plan.  I  maj'  now  refer  the  student  to  the  chapter  on  Contract  in  the  History 
of  English  Law,  by  Pollock  and  Maitland,  ed.  2,  vol.  ii.  pp.  184-233,  a  storehouse  of 
learning  upon  the  subject.' 

•  See  also  Ames,  History  of  Assumpsit,  Harvard  Law  Review,  vol.  ii,  1,  53, 
reprinted  in  Woodruff's  Cases  on  Quasi-Contract,  653-683. 
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promise.  In  the  case  of  Pillans  v.  Van  Mierop"  he  held  that 
consideration  was  only  required  as  evidence  of  intention,  and 
that  where  such  evidence  was  effectually  supplied  in  any 
other  way,  the  want  of  consideration  would  not  affect  the 
validity  of  a  parol  promise.  This  doctrine  was  emphatically 
disclaimed  in  the  opinion  of  the  judges  delivered  not  long 
afterwards  in  the  House  of  Lords,  in  Rann  v.  Hughes.* '  The 
logical  completeness  of  our  law  of  contract  as  it  stands  at 
present  is  apt  to  make  us  think  that  its  rules  are  inevitable  and 
must  have  existed  from  all  time.  To  such  an  impression  the 
views  set  forth  by  Lord  Mansfield  in  1765  are  a  useful  correc- 
tive. 

CLASSIFICATION    OF   CONTRACTS 

73.  Contracts  are  formal  or  simple.  English  law  recognizes 
only  two  kinds  of  contract,  formal  and  simple  :  the  deed  or 
contract  under  seal,  and  the  contract  which  depends  for  its 
validity  on  the  presence  of  consideration.  The  legislature 
has,  however,  imposed  upon  some  of  these  simple  contracts 
the  necessity  of  some  kind  of  form,  either  as  a  condition  of 
their  existence  or  as  a  requisite  of  proof,  and  these  stand  in  an 
intermediate  position  between  the  deed  to  which  its  form  alone 
gives  legal  force,  and  the  simple  contract  which  rests  upon  con- 
sideration and  is  free  from  the  imposition  of  any  statutory 
form.  In  addition  to  these  a  certain  class  of  obligation  has 
been  imported  into  the  law  of  contract  under  the  title  of  con- 
tracts of  record,  and  though  these  obligations  are  wanting  in 
the  principal  features  of  contract,  it  is  necessary,  in  deference 
to  established  authority,  to  treat  of  them  here. 

74.  Classification.  Formal  and  simple  contracts  may  then 
be  further  classified  as  follows:  — 

A.        Formal. 


i.  e.  dependent  for  r  1.  Contracts  of  record, 

their  validity  j 

upon  their  form.  1-2.  Contracts  under  seal. 

B.        Simple. 


i.  e.  dependent  for 
their  validity 
upon  the  pre- 
sence of  con- 
sideration. 


'3.  Contracts  required 
by   law   to  be  in 
some    form   other 
than  under  seal. 
4.  Contracts  for  which 
no  form  is  required. 


«  3  Burr.  1663.  »  7  T.  E.  350. 

1  See  also  Cook  v.  Bradley,  7  Conn.  57,  H.  &  W.  133. 
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It  will  be  best  to  deal  first  with  the  essentially  formal 
contracts,  then  with  those  forms  which  are  superimposed 
upon  certain  simple  contracts,  and  then  with  consideration, 
the  requisite  common  to  all  simple  contracts. 

I.     FORMAL   CONTRACT. 

§  1.  Contracts  of  Record. 

75.  Kinds  of  contracts  of  record.  The  obligations  which  are 
styled  contracts  of  record  are  judgment,  recognizance,  statutes 
merchant  and  staple,  and  recognizances  in  the  nature  of  statute 
staple. 

76.  Judgment.  And  first  as  to  judgment.  The  proceedings 
of  courts  of  record  are  entered  upon  parchment  roUs,  and  upon 
these  an  entry  is  made  of  the  judgment  in  an  action,  when  that 
judgment  is  final.  A  judgment  awarding  a  sum  of  money 
to  one  of  two  litigants,  either  by  way  of  damages  or  for  costs, 
lays  an  obligation  upon  the  other  to  pay  the  sum  awarded. 

How  it  originates.  Such  an  obligation  may  be  the  final  re- 
sult of  a  lawsuit  when  the  court  pronounces  judgment; '  or  the 
parties  may  agree  to  enter  judgment  in  favor  of  one  of  them.* 
This  may  be  done  before  litigation  has  commenced  or  while 
it  is  pending;  and  it  is  done  by  a  contract  of  a  formal  charac- 
ter.  A  warrant  of  attorney  may  give  authority  from  one  party 

'  "A  domestic  judgment  is  a  contract  of  record;  it  is  the  highest  form 
of  obligation."  Barber  v.  International  Co.,  74  Conn.  652, 656.  A  judgment 
by  a  United  States  court  stands  on  the  same  basis  in  any  state  as  if  ren- 
dered by  a  court  of  that  state.  Tumbull  v.  Payson,  95  U.  S.  418;  Oceanic 
&c.  Co.  V.  Compania  T.  E.,  134  N.  Y.  461. 

But  a  judgment  is  not  a  contract  within  the  meaning  of  the  clause  in  the 
United  States  Constitution  forbidding  a  state  to  pass  any  law  impairing  the 
obligation  of  contracts  (Art.  i,  sec.  10),  whether  the  judgment  be  founded 
on  tort  (Louisiana  v.  Mayor,  109  U.  S.  285)  or  contract  (Morley  v. 
Lake  Shore  &c.  Ry.,  146  U.  S.  162).  See  also  O'Brien  v.  Young,  95  N.  Y. 
428,  H.  &  W.  76.  Nor  is  it  a  contract  which  another  state  is  bound  to 
enforce  in  contravention  of  its  own  policy.  Anglo-American  Prov.  Co.  v. 
Davis  Prov.  Co.,  169  N.  Y.  506. 

The  term  "  contract "  as  used  in  a  statute  may  be  construed  to  include 
"judgment"  where  the  legislative  intent  is  to  make  a  distinction  between 
actions  ex  contractu  and  actions  ex  delicto.  First  Nat.  Bk.  v.  Van  Vooris, 
6  S.  Dak.  548;  Moore  v.  Nowell,  94  N.  Car.  265.  A  fortiori,  if  the  legislative 
phrase  is  "  implied  contract."  Gutta  Peroha  Co.  v.  Mayor,  108  N.  Y.  276. 

^  "Consent  judgments  are  contracts  in  the  most  solemn  form,  sanctioned 
by  the  court,  and  cannot  be  collaterally  attacked."  Bank  v.  Board  of 
Commissioners,  90  Fed.  Rep.  7,  12. 
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to  the  other  to  enter  judgment  upon  terms  settled; '  a  cognovit 
actionem  is  an  acknowledgment  by  one  party  of  the  right  of 
the  other  in  respect  of  a  pending  dispute,  and  confers  a  similar 
authority." 

Characteristics.  The  characteristics  of  an  obligation  of  this 
nature  may  be  shortly  stated  as  follows:  — 

1.  Its  terms  admit  of  no  dispute,  but  are  conclusively 
proved  by  production  of  the  record.* 

2.  So  soon  as  it  is  created  the  previously  existing  rights 
with  which  it  deals  merge,  or  are  extinguished  in  it:  for 
instance,  A  sues  X  for  breach  of  contract  or  for  civil  injury: 
judgment  is  entered  in  favor  of  A  either  by  consent  or  after 
trial:  A  has  no  further  rights  in  respect  of  his  cause  of  action, 
he  only  becomes  creditor  of  X  for  the  sum  awarded.' 

o  Leake,  Contracts,  ed.  4,  105. 

'  A  warrant  of  attorney  to  obligee  to  confess  judgment  against  the  obligor 
is  strictly  construed.    National  Exchange  Bank  v.  Wiley,  195  U.  S.  267. 

'  A  domestic  judgment  rendered  by  a  court  having  jurisdiction  is  con- 
clusive. Simpson  v.  Hart,  1  Johns.  Ch.  (N.  Y.)  91;  Morse  v.  Ehns,  131 
Mass.  151;  Chouteau  v.  Gibson,  76  Mo.  38;  Cromwell  v.  County  of  Sac, 
94  U.  S.  351. 

Under  the  provision  of  the  United  States  Constitution  (Art.  iv.  sec.  1) 
requiring  one  state  to  give  full  faith  and  credit  to  the  records  and  judicial 
proceedings  of  every  other  state,  a  judgment  of  one  state  authenticated 
in  the  manner  prescribed  by  Congress  (U.  S.  Rev.  St.  §  905)  is  conclusive 
in  any  other  state  unless  impeached  for  want  of  jurisdiction  in  the  court 
rendering  it.  Christmas  v.  Russell,  5  Wall.  (U.  S.)  290;  Thompson  v.  Whit- 
man, 18  Wall.  (U.  S.)  457;  Hanley  v.  Donoghue,  116  U.  S.  1.  It  may  be 
impeached  for  want  of  jurisdiction.  Knowles  v.  Gaslight  Co.,  19  Wall. 
(U.  S.)  58;  Hall  v.  Lanning,  91  U.  S.  160;  Oilman  v.  Oilman,  126  Mass.  26. 

A  judgment  of  a  foreign  country  is  not  conclusive  in  the  United  States  if 
by  the  laws  of  the  coimtry  rendering  it  a  judgment  of  one  of  our  courts  is  not 
conclusive  there.  Hilton  v.  Ouyot,  159  U.  S.  113.  But  if  by  the  law  of  the 
country  rendering  the  judgment  a  judgment  by  one  of  our  courts  would  be 
allowed  full  and  conclusive  effect,  the  foreign  judgment  can  be  impeached 
here  only  for  want  of  jurisdiction  or  for  fraud.  Ritchie  o.  McMullen,  159  U.  S. 
235;  Fisher  v.  Fielding,  67  Conn.  91.     See  Tourigny  v.  Houle,  88  Me.  406. 

'  A  domestic  judgment  merges  the  cause  of  action  litigated.  Miller  v. 
Covert,  1  Wend.  (N.  Y.)  487,  H.  &  W.  631;  Alie  v.  Nadeau,  93  Me.  282, 
H.  &  W.  871;  Hart  v.  Seymour,  147  111.  598,  620.  But  it  must  be  the  same 
cause  of  action.  Vanuxem  v.  Burr,  151  Mass.  386,  H.  &  W.  632;  Allen  v. 
Colliery  Engineers'  Co.,  196  Pa.  St.  512,  H.  &  W.  869;  Barber  v.  Kendall, 
158  N.  Y.  401.  A  judgment  by  a  sister  state  stands  on  the  same  basis  as  to 
merger:  upon  such  judgments  the  plea  must  be  nul  tiel  record  and  not  nil 
debit.  Mills  v.  Duryee,  7  Cranch  (U.  S.)  481  ;  Hampton  v.  M'Connel,  3 
Wheat.  (U.  S.)  234;  Andrews  v.  Montgomery,  19  Johns.  (N.  Y.)  162;  Barnes 
V.  Gibbs,  31  N.  J.  L.  317. 

Foreign  judgments  do  not  create  a  merger :  the  plea  of  nil  debit  is 
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3.  Such  a  creditor  has  certain  advantages  which  an  ordinary 
creditor  does  not  possess.  He  has  a  double  remedy  for  his 
debt;  he  can  have  execution  upon  the  judgment  and  so 
obtain  directly  the  sum  awarded  from  the  personal  property 
of  the  debtor;  he  can  also  bring  an  action  for  the  non-fulfill- 
ment of  the  obligation.'  For  this  purpose  the  judgment  not 
only  of  a  com-t  of  record,"  but  of  any  court  of  competent  juris- 
diction, British  or  foreign,  other  than  a  county  court,"  is 
treated  as  creating  an  obligation  upon  which  an  action  may 
be  brought  for  money  due."  ^ 

Before  27  and  28  Vict.  c.  112  he  had,  diu-ing  the  lifetime 
of  the  judgment  debtor,  a  charge  upon  his  lands;  but  since 
the  passing  of  that  statute  lands  are  not  affected  by  a  judg- 
ment until  they  have  been  formally  taken  into  execution.' 

77.  Recognizances.  Recognizances  are  aptly  described  as 
"contracts  made  with  the  Crown  in  its  judicial  capacity."  "  A 
recognizance  is  a  writing  acknowledged  by  the  party  to  it 
before  a  judge  or  officer  having  authority  for  the  purpose,  and 
enrolled  in  a  court  of  record.  It  may  be  a  promise,  with  penal- 
ties fpr  the  breach  of  it,  to  keep  the  peace,  or  to  appear  at  the 
assizes.^ 

<•  The  essential  features  of  a  court  of  record  are  (1)  that  its  "acts  and  judicial 
proceedings  are  enrolled  for  a  perpetual  testimony,"  (2)  that  it  can  fine  or  imprison 
for  contempt.    Stephen,  Comm.  ed.  14,  iii.  294,  295. 

^  61  &  52  Vict.  c.  43,  §  63.  If  action  could  be  brought  in  a  superior  court  on  a 
county  court  judgment  the  cheap  remedy  which  county  courts  are  intended  to  give 
would  become  expensive.    Berkeley  ».  Elderkin,  1  E.  and  B.  805. 

e  Williams  v.  Jones,  13  M.  &  W."62a 

d  Pollock,  ed.  7,  p.  145. 

allowed.  Tourigny  v.  Houle,  88  Me.  406;  Eastern  Townships  Bank  v.  Beebe, 
53  Vt.  177. 

•  The  action  is  in  debt.  Runnamaker  v.  Cordray,  54  111.  303.  The  double 
remedy  of  execution  on  the  judgment  and  action  on  the  judgment  may  be 
pursued  simultaneously.  Moor  v.  Towle,  38  Me.  133  ;  Gushing  v.  Arnold, 
9  Met.  (Mass.)  23. 

'  See  preceding  notes  as  to  foreign  and  domestic  judgments. 

'  In  most  of  the  states  a  judgment  duly  docketed  is  a  lien  on  the  debtor's 
real  estate  within  the  county  where  so  docketed.  Freeman  on  Judgments, 
§  339;  Black  on  Judgments,  §  398;  Hutcheson  v.  Grubbs,  80  Va.  251. 
Judgments  in  the  Federal  courts  follow  the  law  of  the  state  where  rendered. 
Act  of  Aug.  7,  1888,  25  St.  at  L.  357,  1  Supp.  Rev.  St.  U.  S.  602. 

*  "  A  recognizance  is  a  debt  confessed  to  the  state  which  may  be  avoided 
upon  the  conditions  stated.  At  common  law  the  forfeiture  of  the  recogniz- 
ance was  equivalent  to  a  judgment,"  Smith  V.  Collins,  42  Kans.  259.  Unless 
the  statute  expressly  so  requires,  it  need  not  be  signed  but  is  acknowledged 
in  open  court.  McNamara  v.  People,  183  111.  164.  It  must  be  distinguished 
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78.  Statutes  Merchant  and  Staple.  Statutes  Merchant  and 
Staple,  and  Recognizances  in  the  nature  of  a  Statute  Staple, 
have  long  become  obsolete.  They  were  once  important,  be- 
cause they  were  acknowledgments  of  debt  which,  when  duly 
made,  created  a  charge  upon  the  lands  of  the  debtor. 

79.  Not  true  contracts.  There  is  Uttle  of  the  true  nature 
of  a  contract  in  the  so-called  contracts  of  record.  Judgments 
are  obligations  dependent  for  their  binding  force,  not  on  the 
consent  of  the  parties,  but  upon  their  direct  promulgation  by 
the  sovereign  authority  acting  in  its  judicial  capacity.  Recogni- 
zances are  promises  made  to  the  sovereign,  with  whom,  both 
by  the  technical  rules  of  English  law  and  upon  the  theories  of 
jurisprudence,  the  subject  cannot  contract.  Statutes  mer- 
chant and  staple  share  the  characteristics  of  judgments.  We 
need  consider  these  obligations  no  further. 

§  2.  Contract  under  Seal. 

80.  The  contract  under  seal.  The  only  formal  contract  of 
English  law  is  the  contract  under  seal,  sometimes  also  called  a 
deed  and  sometimes  a  specialty.  It  is  the  only  formal  contract, 
because  it  derives  its  validity  neither  from  the  fact  of  agree- 
ment, nor  from  the  consideration  which  may  exist  for  the 
promise  of  either  party,  but  from  the  foTTn  in  which  it  is  ex- 
pressed. Let  us  then  consider  (1)  how  the  contract  under  seal 
is  made;  (2)  in  what  respects  it  differs  from  simple  contracts; 
(3)  under  what  circumstances  it  is  necessary  to  contract  under 
seal. 

(1)  How  a  contract  under  seal  is  made. 

81.  Formalities.  A  deed  must  be  in  writing  or  printed,  on 
paper  or  parchment."  It  is  often  said  to  be  executed,  or  made 
conclusive  as  between  the  parties,  by  being  "signed,  sealed, 
and  delivered."  (1)  Of  these  three  things  there  is  some  doubt 
as  to  the  necessity  of  a  signature,*  though  no  one,  unless  am- 
bitious of  giving  his  name  to  a  leading  case,  would  omit  to 
sign  a  deed.  (2)  But  that  which  identifies  a  party  to  a  deed 
with  the  execution  of  it  is  the  presence  of  his  seal;  *  that  which 

"  Sheppard,  Touchstone,  53.  '  Cooch  v.  Goodman,  2  Q.  B.  597. 

from  a  bail-bond.  State  v.  McGuire,  42. Minn.  27;  People  v.  Barrett,  202 
111.  287, 297.  An  action  of  debt  lies  upon  a  recognizance.  Green  v.  Ovington, 
16  Johns.  (N.  Y.)  65;  Bodine  v.  Commonwealth,  24  Pa.  St.  69.  Or  scire 
facias.  Bodine  v.  Comm.,  supra ;  McNamara  v.  People,  supra.  Infancy  is 
not  a  defense  by  the  principal.    State  v.  Weatherwax,  12  Kans.  463. 
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makes  the  deed  operative,  so  far  as  he  is  concerned,  is  the  fact 
of  its  delivery  by  him.  (3)  Delivery  is  effected  either  by  actually 
handing  the  deed  to  the  other  party  to  it,  or  to  a  stranger  for 
his  benefit,  or  by  words  indicating  an  intention  that  the  deed 
should  become  operative  though  it  is  retained  in  the  possession 
of  the  party  executing."  =>  In  the  execution  of  a  deed  seals  are 
commonly  affixed  beforehand,  and  the  party  executing  the 
deed  signs  his  name,  places  his  finger  on  the  seal  intended  for 
him,  and  utters  the  words  "I  deliver  this  as  my  act  and  deed." 
Thus  he  at  once  identifies  himself  with  the  seal,  and  indicates 
his  intention  to  deliver,  that  is,  to  give  operation  to  the  deed. 
82.  Escrow.  A  deed  may  be  delivered  subject  to  a  condition; 
it  then  does  not  take  effect  until  the  condition  is  performed: 
diu-ing  this  period  it  is  termed  an  escrow,  but  immediately 
upon  the  fulfillment  of  the  condition  it  becomes  operative  and 
acquires  the  character  of  a  deed.    There  is  an  old  rule  that  a 

'  «  Xenos  V.  Wickham,  L.  R.  2  H.  L.  296. 

'  A  seal  at  common  law  is  an  impression  upon  wax  or  other  adhesive 
substance.  Warren  v.  Lynch,  5  Johns.  (N.  Y.)  239.  Some  covuis"stilI  regard 
this  as  the  only  valid  seal  unless  some  other  form  is  prescribed  Xny  statute. 
Solon  V.  Williamsburgh  Sav.  Bk.,  114  N.  Y.  122;  Bates  v.  Boston  &c.  R., 
10  Allen  (Mass.)  251.  In  other  jurisdictions  there  has  been  a  relaxation 
of  the  rule  in  favor  of  any  impression,  mark  oi  pen  scroll  intended  for  a 
seal.  Pierce  v.  Indseth,  106  U.  S.  546;  Jacksonville  R.  v.  Hooper,  160  U.  S. 
514;  Lorah  v.  Nissley,  156  Pa.  329;  Underwood  v.  Dollins,  47  Mo.  259. 
In  many  states  it  is  provided  by  statute  that  a  scroll  or  other  device  with 
the  pen  shall  be  sufficient.  Stimson,  Am.  St.  Law,  §§  1564^5.  In  New  York 
the  word  "seal"  or  the  letters  "L.  S."  (Jbcus  sigilU),  or  anything  affixed 
by  an  adhesive  substance,  may  be  used.  N.  Y.  Statutory  Construction 
Law,  §  13.  A  recital  of  the  seal  in  the  instrument  is  generally  held  to  be 
unnecessary.  Lorati  v.  JNissley,  supra;  Eames  v.  Preston,  20  111.  389;  Wmg 
V.  Chase,  35  Me.  260;  Osbom  v.  Kistler,  35  Oh.  St.  99.  But  some  states  re- 
quire it.  Bradley  Salt  Co.  v.  Norfolk  Imp.  Co.,  95  Va.  461;  Blackwell  v, 
Hamilton,  47  Ala.  470.  Some  do  not  require  it  in  the  case  of  a  common  law 
seal  butdointhe  aasp.  of  a  pen-scroll  seal.  Alt  v.  Stoker,  127  Mo.  466.  But 
such  a  recTEaTif  present  may  estop  the  maker  from  denying  that  he  in- 
tended to  execute  a  sealed  instrument.  Metropolitan  Life  Ins.  Co.  v.  Bender, 
124  N.  Y.  47.  Or  if  broad  enough  in  its  terms  may  even  estop  the  grantee 
in  a  deed  who  does  not  sign.  Atlantic  Dock  Co.  v.  Leavitt,  54  N.  Y.  35. 
But  if  a  seal  is  unnecessarily  used  it  may  be  discarded  as  surplusage.  Bridger 
V.  Goldsmith,  143  N.  Y.  424. 

'  Gorham's  Adm'r  v.  Meacham's  Adm'r,  63  Vt.  231,  H.  &  W.  88.  "De- 
livery may  be  effected  by  words  without  acts,  or  by  acts  without  words, 
or  by  both  acts  and  words."  Ruckman  v.  Ruckman,  32  N.  J.  Eq.  259,  261 ; 
Jordan  v.  Davis,  108  111.  336;  Johnson  v.  Gerald,  169  Mass.  500.  Mere  in- 
tention is  insufficient.  Bush  v.  Genther,  174  Pa.  154;  Babbitt  v.  Bennett, 
68  Minn.  260.  Acceptance  of  the  deed  has  also  been  held  to  be  a  requisite. 
Meigs  V.  Dexter,  172  Mass.  217;  see  §  50,  ante,  note. 
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deed,  thus  conditionally  delivered,  must  not  be  delivered  to  one 
who  is  a  party  to  it,  else  it  takes  effect  at  once,  on  the  ground 
that  a  delivery  in  fact  outweighs  verbal  conditions.  But  the 
modern  cases  appear  to  show  that  the  intention  of  the  parties 
prevails  if  they  clearly  meant  the  deed  to  be  delivered  con- 
ditionally." * 

83.  Indenture  and  Deed  Poll.  The  distinction  between  a 
deed  poll  and  an  indenture  is  no  longer  important  since  8  &  9 
Vict.  c.  106,  §  5.  Formerly  a  deed  made  by  one  party  had  a 
polled  or  smooth-cut  edge,  a  deed  made  between  two  or  more 
parties  was  copied  for  each  on  the  same  parchment,  and  the 
copies  cut  apart  with  indented  edges,  so  as  to  enable  them  to  be 
identified  by  fitting  the  parts  together.  Such  deeds  were  called 
indentures.  An  indented  edge  is  not  now  necessary  to  give 
the  effect  of  an  indenture  to  a  deed  purporting  to  be  such. 

(2)  Characteristics  of  contract  under  seal. 

84.  Estoppel.  Estoppel  is  a  rule  of  evidence  whereby  a  man 
is  not  allowed  to  disprove  facts  in  the  truth  of  which  he  has 
by  words  or  conduct  induced  others  to  believe,  knowing  that 
they  might  or  would  act  on  such  behef.  This  rule  of  evi- 
dence is  of  strict  application  to  statements  made  under  seal. 
Recitals  and  other  statements  in  a  deed,  if  express  and  clear, 
are  conclusive  against  the  parties  to  it  in  any  htigation  arising 
upon  the  deed.*  "Where  a  man  has  entered  into  a  solemn 
engagement  by  and  imder  his  hand  and  seal  as  to  certain  facts, 
he  shaU  not  be  permitted  to  deny  any  matter  he  has  so  as- 
serted.""' 

»  Sheppard,  Touchstone,  59;  London  Freehold  Co.  v.  Lord  SufiSeld,  [1897]  2  Ch.  at 
p.  621. 

*  The  limitations  of  this  rule  have  been  discussed  in  recent  cases,  of  which  the  most 
recent  is  The  Onward  Building  Societj'  v.  Smithson,  [1893]  1  Ch.  1.  For  estoppel  in 
pait,  that  is  by  conduct,  words,  or  writing  not  under  seal,  see  c.  iv.  §  2  (3). 

<=  Taunton,  J.,  in  Bowman  0.  Taylor,  2  A.  &  E.  278. 

'  Delivery  of  a  deed  or  conveyance  of  lands  cannot  be  made  in  escrow 
to  the  grantee.  Worrall  v.  Munn,  5  N.  Y.  229;  Braman  v.  Bingham,  26  N.  Y. 
483;  Baker  v.  Baker,  159  III.  394;  Fairbanks  v.  Metcalf,  8  Mass.  230; 
Darling  v.  Butler,  45  Fed.  Rep.  332.  This  rule  is  generally  extended  to  other 
specialties.  Easton  v.  Driscoll,  18  R.  I.  318;  Jones  v.  Shaw,  67  Mo.  667; 
Ordinary  v.  Thatcher,  41  N.  J.  L.  403.  But  some  states  confine  the  rule  to 
deeds  relating  to  lands.    Blewitt  v.  Boorum,  142  N.  Y.  357. 

'  Estoppel  by  deed.  Gibson  v.  Lyon,  115  U.  S.  439;  Johnson  v.  Thomp- 
son, 129  Mass.  398;  Orthwein  v.  Thomas,  127  111.  554;  Metropolitan  Life 
Ins.  Co.  V.  Bender,  124  N.  Y.  47;  Atlantic  Dock  Co.  v.  Leavitt,  54  N.  Y.  35. 

Only  the  parties  to  a  sealed  instrument  can  sue  or  be  sued  upon  it.  Briggs 
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85.  Merger.  Where  two  parties  have  made  a  simple  contract 
for  any  purpose,  and  afterwards  have  entered  into  an  identical 
engagement  by  deed,  the  simple  contract  is  merged  in  the 
deed  and  becomes  extinct.  This  extinction  of  a  lesser  in  a 
higher  security,  like  the  extinction  of  a  lesser  in  a  greater 
interest  in  lands,  is  called  merger.^ 

86.  Limitation  of  actions.  A  right  of  action  arising  out  of 
simple  contract  is  barred  if  not  exercised  within  six  years. 

A  right  of  action  arising  out  of  a  contract  under  seal  is  barred 
if  not  exercised  within  twenty  years.^ 

These  general  statements  must  be  taken  with  some  quali- 
fications to  be  discussed  hereafter." 

87.  Remedies  against  debtor's  estate.  If  a  man  dies  leav- 
ing debts  unpaid,  those  creditors  whose  rights  are  evidenced 
by  deed  had,  and  still  have,  some  advantages  which  are  not 
possessed  by  creditors  whose  rights  rest  upon  simple  con- 
tract.' 

In  administering  the  personal  estate  of  a  testator  or  intestate  person, 
creditors  by  specialty  were  formerly  entitled  to  a  priority  over  creditors 
by  simple  contract.  Their  privilege  in  this  respect  is  taken  away  by  32  &  33 
Vict.  c.  46. 

As  regards  the  real  estate  of  a  debtor,  the  creditor  by  specialty  has  an 
advantage.  If  the  debtor  bound  himself  and  his  heirs  by  deed,  the  common 
law  gave  to  the  creditor  a  right  to  have  his  debt  satisfied  by  the  heir  out 
of  the  lands  of  his  ancestor ;  the  liability  thus  imposed  on  the  heir  was 
extended  to  the  devisee  by  3  &  4  Will.  &  Mary,  c.  14,  §  2.  This  statute 
was  repealed  by  11  Geo.  IV.  &  1  Will.  IV.  c.  47,  only  for  the  purpose  of  ex- 
tending the  creditor's  remedy  to  some  cases  not  provided  for  by  the  pre- 
vious act. 

During  the  present  century,  however,  creditors  by  simple  contract  have 
also  acquired  a  right  to  have  their  debts  satisfied  out  of  the  lands  of  the 
debtor. 

By  3  &  4  Will.  IV.  c.  104  real  estate  not  charged  with  the  payment  of  the 
debts  of  the  deceased  might  be  administered  in  a  court  of  equity  for 
the  payment  of  debts,  specialty  creditors  ranking  before  simple  contract 
creditors.   By  32  &  33  Vict.  c.  46  this  priority  of  the  specialty  creditor  was 

«  See  Part  V.  ch.  iii.  §  4. 

V.  Partridge,  64  N.  Y.  357.  But  this  rule  can  have  no  effect  where  all  dis- 
tinction between  sealed  and  unsealed  instruments  is  abolished.  J.  B. 
Streeter  Co.  v.  Janu,  90  Minn.  393. 

'  Clifton  V.  Jackson  Iron  Co.,  74  Mich.  183,  H.  &  W.  659;  Schoonmaker 
V.  Hoyt,  148  N.  Y.  425.    See  sec.  416,  post. 

'  The  period  varies  in  the  United  States  from  ten  to  twenty  years.  Wood 
on  Limitation  of  Actions,  §  31,  and  Appendix. 

'  In  the  American  states  generally  specialties  are  given  no  preference 
over  simple  contracts  in  the  administration  of  estates.  2  Kent,  Comm. 
416-419. 
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taken  away,  but  the  simple  contract  creditor  needed  to  get  the  estate  ad- 
ministered in  chancery  in  order  to  make  good  his  claim,  and  place  himself 
on  an  equal  footing  with  the  specialty  creditor."  But  the  "  reaJ  representa- 
tive," created  by  the  Land  Transfer  Act,  1897,*  dispenses  with  the  need  for 
administration  by  the  court.  The  only  advantage  retained  by  the  specialty 
creditor  is  that  the  fund  available  for  him  is  not  liable,  as  is  the  fund 
for  simple  contract  creditors,  to  the  executor's  right  of  retainer  unless  for 
a  specialty  debt,  and  so  far  specialty  retains  an  advantage." 

88.  Gratuitous  promise  under  seal.  A  gratuitous  promise, 
or  promise  for  which  the  promiser  obtains  no  consideration 
present  or  future,  is  binding  if  made  under  seal,  is  void  if  made 
verbally,  or  in  writing  not  under  seal.'    I  have  noted  above 

o  32  &  33  Vict.  0.  46.  '  60  &  61  Vict.  c.  65. 

'  In  re  Jones,  3  Ch.  D.  440.  The  right  of  retainer  is  the  right  of  the  executor  to 
pay  to  himself,  before  any  other  creditor  of  equal  rank,  any  debt  due  to  him  by  the 
deceased. 

'  In  the  absence  of  statutory  changes,  gratuitous  promises  under  seal 
are  valid  and  enforcible.  McMillan  v.  Ames,  33  Minn.  257,  H.  &  W.  54; 
Krell  V.  Codman,  154  Mass.  454;  Anderson  v.  Best,  176  Pa.  St.  498;  Cosgrove 
V.  Cummings,  195  Pa.  St.  497;  Barrett  v.  Garden,  65  Vt.  431 ;  Ducker  v.  Whit- 
son,  112  N.  Car.  44;  Storm  v.  United  States,  94  U.  S.  76.  But  see  Swift 
V.  Hawkins,  1  Dall.  (Pa.)  17  (following  equity  rule  at  law  in  absence  of 
equity  court);  Matlbck  v.  Gibson,  8  Rich.  L.  (S.  C.)  437  (holding  seal  only 
presumptive  evidence  of  consideration). 

Statutory  Changes.  (1)  Some  states,  while  preserving  the  distinction 
between  sealed  and  unsealed  instruments,  make  the  presence  of  the  seal  only 
presumptive  evidence  of  consideration,  and  permit  the  presumption  to  be 
rebutted  by  evidence  of  no  consideration.  Ala.  Code  §  3288;  Mich.  Comp. 
L.  §  10185-6;  N.  J.  Gen.  St.  (1895)  p.  1413,  §  72;  N.  Y.  Code  Civ.  Proc. 
§  840  ("upon  an  executory  instrument")  ;  Ore.  Annot.  Codes  &  St.  (1902) 
§  765;  Wis.  Aimot.  St.  §  4195.  This  legislation  probably  makes  it  impos- 
sible (except  in  New  Jersey)  to  enforce  a  gratuitous  executory  promise 
under  seal.  Anthony  i).  Harrison,  14  Hun,  198,  aff'd  74  N.  Y.  613;  Baird  v. 
Baird,  81  Hun,  300,  aff'd  145  N.  Y.  659;  Williams  v.  Whittell,  69  N.  Y. 
App.  Div.  340;  Hobbs  v.  Electric  Lt.  Co.,  75  Mich.  550.  But  in  New  Jersey 
the  legislation  is  so  construed  as  not  to  destroy  the  common  law  effect  of 
the  seal  in  a  case  where  no  consideration  was  intended,  and  it  is  limited 
in  its  effect  to  cases  where  a  consideration  was  intended  and  has  failed: 
hence  in  New  Jersey  a  gratuitous  promise  under  seal  is  stiU  enforcible 
where  the  seal  is  used  in  order  to  give  validity  to  the  promise.  AUer  v.  Aller, 
40  N.  J.  L.  446,  H.  &  W.  82.  In  New  York  by  express  statutory  provision 
and  in  New  Jersey  by  judicial  construction,  the  legislation  does  not '  apply 
to  executed  contracts  and  conveyances.  Matter  of  Mitchell,  61  Hun  (N.  Y.) 
372;  Talbert  v.  Storum,  21  N.  Y.  Supp.  719  (assignment  of  life  insurance 
policy);  Noble  v.  Kelly,  40  N.  Y.  415  (release);  Homans  v.  Tyng,  56  N.  Y. 
App.  Div. 383  (release) ;  Finch  v.  Simon,  61  N.  Y.  App.  Div.  139  (release); 
Braden  v.  Ward,  42  N.  J.  L.  518  (release);  Wahi  v.  Wahi,  58  N.  J.  L.  640 
(release).  But  see  Wabash  Western  Ry.  v.  Brow,  65  Fed.  Rep.  941,952 
(sealed  release  under  Michigan  statute  not  conclusive  as  to  consideration). 

(2)  Many  states  abolish  all  distinction  between  written  sealed  and  un- 
sealed instruments,  and  most  of  these  provide  that  any  written  contract 
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that  this  feature  of  contracts  under  seal  has  been  explained 
by  the  solemnity  of  their  form,  which  is  said  to  import  consider- 
ation, and  so  to  supply  evidence  of  intention.  But  this  is  his- 
torically untrue.  The  form  bound  the  promisor,  and  not  the 
intention  of  which  the  form  was  the  expression.  The  doctrine 
of  consideration  is,  as  we  have  seen,  of  a  much  later  date  than 
that  at  which  the  promise  under  seal  was  held  to  be  binding. 
And  the  doctrine,  as  it  has  developed,  has  tended  to  limit 
this  peculiarity  of  the  promise  under  seal,  and  has  introduced 
exceptions  to  the  general  rule  that  a  gratuitous  promise  so 
made  is  binding. 

At  common  law,  contracts  in  restraint  of  trade,  though 
under  seal,  must  be  shown  to  be  reasonable;  and  the  reason- 
ableness of  the  transaction  is  tested  by  the  presence  of  con- 
sideration." '  And  the  rule  is  general  that  if  there  be  considera- 
tion for  a  deed,  the  party  sued  upon  it  may  show  that  the  con- 
sideration was  illegal,  or  immoral,  in  which  case  the  deed  will 
be  void.'  ^ 

But  it  is  in  the  chancery  that  we  find  this  privilege  most 
encroached  upon.  The  idea  of  consideration  as  a  necessary 
element  of  contract  as  well  as  of  conveyance,  if  it  did  not 
actually  originate  in  the  chancery,  has  always  met  with 
peculiar  favor  there.  It  was  by  means  of  inferences  drawn 
from  the  presence  or  absence  of  consideration  that  the  cove- 

«  Mallan  v.  May,  11  M.  &  W.  665.  '  Collins  v.  Blautem,  1  Sm.  L.  C.  p.  355. 

shall  have  a  rebuttable  presumption  of  consideration.  Cal.  Civil  Code, 
§  1629;  Idaho  Civil  Code,  §  2730;  Iowa  Code,  §  3068;  Ind.  Rev.  St.  (Bums' 
ed.)  §  454;  Kans.  Gen.  St.  Ch.  114,  §§6,  8;  Ky.  St.  §§  471-2;  Minn.  Rev. 
Laws  (1905)  §2652;  Miss.  Code,  §§4079-82;  Mo.  R.  S.  §§893-4;  Mont.  Civ. 
Code,  §§  2190,  2169;  Neb.  Comp.  St.  Ch.  81,  §  1;  N.  Dak.  Rev.  Code  (1905) 
§  5338;  Oh.  R.  S.  §  4  ;  S.  Dak.  Annot.  St.  §  4738;  Tenn.  Code,  §§  2478-80; 
Texas  R.  S.  Art.  4862-3;  Utah  R.  S.  §§  1976,  3399;  Wyo.  R.  S.  §  2749.  See 
construing  such  statutes,  Bender  v.  Been,  78  Iowa,  283,  H.  &  W.  87  (written 
release  of  debt  upon  part  payment  not  binding);  Winter  v.  Kansas  City 
Cable  Ry.,  160  Mo.  159  (same,  release  under  seal);  Hale  v.  Dressen,  73 
Minn.  277  (same);  J.  B.  Streeter  Co.  v.  Janu,  90  Minn.  393  (undisclosed  prin- 
cipal liable  on  sealed  contract);  Ames  v.  Holderbaum,  44  Fed.  Rep.  224 
(same);  Bradley  v.  Rogers,  33  Kans.  120  (private  seals  abolished);  Garrett 
V.  Land  Co.,  94  Tenn.  459  (same);  Murray  v.  Beal,  23  Utah,  548  (same). 

'  Actual  consideration  is  necessary  to  the  validity  of  covenants  in  re- 
straint of  trade.  Alger  v.  Thacher,  19  Pick.  (Mass.)  61;  Gompers  v.  Roches- 
ter, 56  Pa.  St.  194. 

2  Sterlings.  Sinnickson,  2  South.  (5  N.  J.  L.)  756,  H.  &  W.  359;  Brown 
V.  Kinsey,  81  N.  C.  245  H.  &  W.  395;  Poison  v.  Stewart,  167  Mass.  211. 
H.  &  W.  801. 
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nant  to  stand  seised,  the  bargain  and  sale  of  lands,  and  the 
resulting  use  first  acquired  validity.  And  in  administering 
its  peculiar  remedies,  where  they  are  applicable  to  contract, 
equity  followed  the  same  principles. 

The  court  will  not  grant  specific  performance  of  a  gratuitous 
promise,  whether  or  no  the  promise  is  made  by  deed.'  And 
absence  of  consideration  is  corroborative  evidence  of  the 
presence  of  fraud  or  undue  influence,  on  sufficient  proof  of 
which  the  court  will  rectify  or  cancel  the  deed."  " 

89.  Bonds.  The  best  illustration  of  a  gratuitous  promise 
under  seal  is  supplied  by  a  bond.  A  bond  may  be  technically 
described  as  a  promise  defeasible  upon  condition  subsequent; 
that  is  to  say,  it  is  a  promise  by  A  to  pay  a  sum  of  money, 
which  promise  is  liable  to  be  defeated  by  a  performance  by  A 
of  a  condition  stated  in  the  bond.  The  promise,  in  fact,  im- 
poses a  penalty  for  the  non-performance  of  the  condition  which 
is  the  real  object  of  the  bond.  The  condition  desired  to  be 
secured  may  be  a  money  payment,  an  act  or  a  forbearance. 
In  the  first  case  the  instrument  is  called  a  common  money 
bond:  in  the  second  a  bond  with  special  conditions. 

For  instance :  — 

A  promises  X,  under  seal,  that  on  the  ensuing  Christmas  Day  he  wiD 
pay  to  X  £500;  with  a  condition  that  if  before  that  day  he  has  paid  to  X 
£230  the  bond  is  to  be  void. 

A  promises  X,  imder  seal,  that  on  the  ensuing  Christmas  Day  he  will  pay 
to  X  £500;  with  a  condition  that  if  before  that  day  M  has  faithfully  per- 
formed certain  duties  the  bond  is  to  be  void. 

Common  law  has  differed  from  equity  in  its  treatment  of 
bonds  much  as  it  did  in  its  treatment  of  mortgages. 

Common  law  took  the  contract  in  its  literal  sense  and 
enforced  the  fulfillment  of  the  entire  promise  upon  breach 
of  the  condition. 

Equity  looked  to  the  object  which  the  bond  was  intended 
to  secure,  and  would  restrain  the  promisee  from  obtaining 
more  than  the  amount  of  money  due  xmder  the  condition, 
or  the  damages  which  accrued  to  him  by  its  breach. 

"  See  Part  V.  ch.  iii.  §  3. 

'  Crandall  v.  Willig,  166  111.  233.  A  seal  imports  consideration  in  equity. 
Mills  V.  Larrance,  186  111.  635;  Carey  v.  Dyer,  97  Wis.  554  (statutory). 

'  Absence  or  inadequacy  of  consideration  as  corroborative  evidence  of 
fraud  or  undue  influence.  Hall  v.  Perkins,  3  Wend.  (N.  Y.)  626,  H.  &  W. 
311.  See  Seymour  v.  Delancy,  3  Cow.  (N.  Y.)  445;  Federal  Oil  Co.  v.  West- 
em  Oil  Co.,  112  Fed.  R.  373. 
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Statutes  have  long  since  limited  the  rights  of  the  promisee 
to  the  actual  loss  sustained  by  breach  of  the  condition."  * 

(3)  When  it  is  essential  to  employ  the  contract  under  seal. 

90.  Statutory  requirements.  It  is  sometimes  necessary  for 
the  validity  of  a  contract  to  employ  the  form  of  a  deed. 

A  sale  of  sculpture  with  copyright;  *  ^  a  transfer  of  shares 
in  companies  governed  by  the  Companies  Clauses  Act; '  *  a 
transfer  of  a  British  ship  or  any  share  therein;''  ^  a  lease  of 
lands,  tenements,  or  hereditaments  for  more  than  three  years, 
must  be  made  under  seal.' ' 

91.  Common  law  requirements.  Common  law  requires  in 
two  cases  that  a  contract  should  be  made  imder  seal. 

(a)  A  gratuitous  promise,  or  contract  in  which  there  is  no 
consideration  for  the  promise  made  on  one  side  and  accepted 
on  the  other,  is  void  unless  made  imder  seal. 

It  is  not  really  unreasonable,  or  practically  inconvenient  that  the  law' 
should  require  particular  solemnities,  to  give  to  a  gratuitous  promise  the 
force  of  a  binding  obligation/ ' 

(6)  A  corporation  aggregate  can  only  be  botmd  by  contracts 
imder  the  corporate  seal.' 

«  8  &  9  Will.  III.  c.  11.    4  &  5  Anne,  c.  16.    23  &  24  Vict.  c.  126,  §  25. 
i  54  Geo.  III.  c.  56.  "  8  &  9  Vict.  c.  16,  §  14. 

<2  57  &  58  Vict.  c.  60,  §  24.   See  Form  in  Schedule  A  of  the  Act. 
'  29  Car.  II.  0.  3,  §«  1  &  2,  and  8  &  9  Vict.  c.  Id6,  §  3. 
/  Foakes  v.  Beer,  2  App.  Ca.  605. 

'■  N.  Y.  Code  Civ.  Proc.  §  1915  provides  that  the  defeasance  clause  is  to 
be  construed  as  a  covenant  to  pay  the  sum  or  perform  the  act  specified. 
For  the  general  American  practice  as  to  judgments  on  bonds,  see  5  Cyc. 
855-858;  3  Encyc.  of  Pldg.  &  Prac.  670. 

'  Patents  and  copyrights  are  assignable  in  the  United  States  by  any 
instrument  in  writing.  U.  S.  Rev.  St.  §  4898  (patents),  §4965  (copyrights). 

'  Transfers  of  shares  in  corporations  need  not  be  under  seal  in  the  United 
States.    Cook  on  Corps.  §  377;   10  Cyc.  595. 

*  Ships  may  be  transferred  by  parol  in  the  United  States.  Calais  Steam- 
boat Co.  V.  Van  Pelt,  2  Black  (U.  S.)  372,  385;  The  Amehd,  6  WaU.  (U.  S.) 
18;  The  Marion  S.  Harris,  85  Fed.  R.  798.  Pl-ovisions  are  made,  however, 
for  a  more  formal  conveyance  and  record  in  order  to  protect  the  purchaser. 
U.  S.  Rev.  St.  §  4192. 

°  While  conveyances  of  interests  in  lands  are  usually  made  under  seal, 
over  one-half  of  the  American  states  have  dispensed  with  the  necessity  of 
a  seal  in  such  conveyances.  See  Krdseye's  Abbott's  Clerks  and  Convey- 
ancers Assistant  (1899)  pp.  15-61.  Apparently  a  seal  is  unnecessary  in 
New  York.    Real  Prop.  Law,  §§  207,  208;  Leask  v.  Horton,  39  Misc.  144. 

'  See  sec.  88,  note,  ante. 

'  In  the  American  states  a  corporation  is  required  to  use  a  seal  only  when 
a  natural  person  would  be  required  to  use  one.  Cook  on  Corp.  §  721 ;  10  Cyc. 
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"  The  seal  is  the  only  authentic  evidence  of  what  the  corporation  has 
done,  or  agreed  to  do.  The  resolution  of  a  meeting  however  numerously 
attended  is,  after  aU,  not  the  act  of  the  whole  body.  Every  member  knows 
he  is  bound  by  what  is  done  under  the  common  seal  and  by  nothing  else. 
It  is  a  great  mistake,  therefore,  to  speak  of  the  necessity  for  a  seal  as  a  relic 
of  ignorant  times.  It  is  no  such  thing.  Either  a  seal,  or  some  substitute 
for  a  seal,  which  by  law  shall  be  taken  as  conclusively  evidencing  the  sense 
of  the  whole  body  corporate,  is  a  necessity  inherent  in  the  very  nature  of  a 
corporation."" 

To  this  rule  there  are  certain  exceptions.  Matters  of  trifling  importance, 
or  daily  necessary  occurrence,  do  not  require  the  form  of  a  deed.  The  supply 
of  coals  to  a  workhouse,  the  hire  of  an  inferior  servant,  furnish  instances  of 
such  matters.  Or,  again,  where  a  municipal  corporation  owned  a  graving 
dock  in  constant  use,  it  was  held  that  agreements  for  the  admission  of  ships 
might  be  made  by  simple  contract.'' 

Trading  corporations  may  through  their  agents  enter  into  simple  con- 
tracts relating  to  the  objects  for  which  they  were  created. 

"  A  company  can  only  carry  on  business  by  agents,  —  managers  and  others  ; 
and  if  the  contracts  made  by  these  persons  are  contracts  which  relate  to  the  objects  and 
purposes  of  the  company,  and  are  not  inconsistent  with  the  rules  and  regulations 
which  govern  their  acts,  they  are  valid  and  binding  on  the  company,  though  not 
under  seal."  " 

In  addition  to  the  common  law  exceptions  to  the  general  rule,  the  Legis- 
lature has  in  some  cases  freed  corporations  from  the  necessity  of  contracting 
under  seal,  and  provided  other  forms  in  which  their  common  assent  may  be 
expressed. 

On  the  other  hand,  the  Public  Health  Act,  1875,  s.  174,  requires  all  con- 
tracts above  £50  made  by  an  urban  authority  to  be  made  under  seal. 

There  has  been  some  conflict  of  judicial  decision  as  to  the  Uability  of  a 
corporation  in  cases  where  no  contract  has  been  made  under  seal  but  where 
goods  have  been  supplied,  or  work  done  for  the  purposes  for  which  the 
corporation  exists.  The  point  has  now  been  settled  in  Lawford  v.  Billericay 
Rural  Council.^ 

The  Committee  of  a  Rural  District  Council  employed  an  engineer,  already 
engaged  by  the  corporation  for  certain  purposes,  to  do  a  number  of  acts  in 
reference  to  work  for  which  he  had  not  been  engaged.  The  committee  had  no 
power  to  bind  the  corporation  by  entering  into  contracts,  but  their  minutes 

a  Mayor  of  Ludlow  v.  Charlton,  6  M.  &  W.  815. 

!>  Nicholson  v.  Bradfield  Union,  L.  R.  1  Q.  B.  620.  Wells  ».  Mayor  of  Kingston  on 
Hull,  L.  R.  10  C.  P.  402. 
c  South  of  Ireland  Colliery  Co.  e.  Waddle,  L.  E.  3  C.  P.  469. 
d  [1903]  1  K.  B.  7T0. 

1004-8;  Bank  v.  Patterson,  7  Cranch  (U.  S.)  299;  Gottfried  v.  Miller, 
104  U.  S.  521;  Green  Co.  v.  Blodgett,  169  111.  169;  Lemkauf  d.  Cahnan, 
110  N.  Y.  50.  (It  is  to  be  noted,  however,  that  a  few  states  while  dispensing 
with  the  necessity  of  a  seal  upon  the  deeds  of  individuals  stDl  require  it  for 
corporate  deeds.)  It  is  generally  provided  that  a  corporate  seal  may  con- 
sist of  a  mere  pen-scroll.  Blood  v.  La  Serena  &c.  Co.,  113  Calif.  221;  Jack- 
sonville &c.  Co.  V.  Hooper,  160  U.  S.  514. 

Where  a  corporation  has  received  a  benefit  under  a  contract  uUra  vires, 
it  is  liable  in  quasi-contract.  Central  Trans.  Co.  v.  Pullman  Car  Co.,  139 
U.  S.  24,  60,  H.  &  W.  223  n. 
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were  approved,  and  their  acts  thereby  affirmed  and  adopted  by  the  council. 
The  court  held  that  the  work  done  was  work  for  the  doing  of  which  the 
corporation  was  created,  and  that  having  taken  the  benefit  of  the  work 
they  could  not  refuse  to  pay  for  it.  It  should  be  noted  that  a  contract  of 
employment  made  with  an  engineer,  not  under  seal,  would  clearly  have 
given  no  right  of  action  to  the  engineer  or  to  the  corporation. 

It  would  appear  that  where  a  corporation  has  done  all  that  it  was 
bound  to  do  under  a  simple  contract  it  may  in  Hke  manner  sue  the  other 
party  for  a  non-performance  of  his  part.  But  a  part-performance  of  a  con- 
tract by  a  corporation  will  not  take  the  case  out  of  the  general  rule,  and 
entitle  it  to  sue." 

II,   SIMPLE  CONTRACT. 

92.  All  simple  contracts  require  consideration.  We  have  now 
dealt  with  the  contract  which  is  valid  by  reason  of  its  form 
alone,  and  we  pass  to  the  contract  which  depends  for  its  valid- 
ity upon  the  presence  of  consideration.  In  other  words,  we 
pass  from  the  formal  to  the  simple  contract,  or  from  the 
contract  under  seal  to  the  parol  contract,  so  called  because, 
with  certain  exceptions  to  which  I  will  at  once  refer,  it  can  be 
entered  into  by  word  of  mouth. 

93.  Some  simple  contracts  must  be  in  writing.  Certain 
simple  contracts  cannot  be  enforced  unless  written  evidence  of 
the  terms  of  the  agreement  and  of  the  parties  to  it  is  produced; 
but  form  is  here  needed,  not  as  giving  efficacy  to  the  contract, 
but  as  evidence  of  its  existence.  Consideration  is  as  necessary 
as  in  those  cases  in  which  no  writing  is  required :  "if  contracts 
be  merely  written  and  not  specialties,  they  are  parol  and  con- 
sideration must  be  proved." 

These  are  therefore  none  the  less  simple  contracts,  because 
written  evidence  of  a  certain  kind  is  required  concerning  them. 

94.  Statutory  requirements.  The  statutory  requirements 
of  form  in  simple  contract  are  briefly  as  follows :  — 

1.  A  bill  of  exchange  needed  to  be  in  writing  by  the  custom 
of  merchants,  adopted  into  the  common  law.  A  promissory 
note  was  subject  to  a  like  requirement  by  3  &  4  Anne,  c.  9. 
Both  documents  are  now  governed  by  the  Bills  of  Exchange 
Act,  which  further  provides  that  the  acceptance  of  a  bill  of 
exchange  must  also  be  in  writing.* ' 

"  Fishmongers'  Company  v.  Robertson,  5  M.  &  Gr.  192.    Mayor  of  Kidderminster 
V.  Hardwick,  L.  R.  9  Ex.  24. 
6  45  &  46  Vict.  c.  61,  §  17. 

'  The  same  provisions  are  found  in  the  Negotiable  Instruments  Law,  §§  1, 
132  (N.  Y.  §§  20,  220)  now  in  force  in  upwards  of  thirty  American  juris- 
dictions. 
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2.  Assignments  of  copyright  must  be  in  writing.  This 
subject  is  dealt  with  by  numerous  statutes.' 

3.  Contracts  of  marine  insurance  must  be  made  in  the  form 
of  a  policy." ' 

4.  The  acceptance  or  transfer  of  shares  in  a  company  is 
usually  required  to  be  in  a  certain  form  by  the  Aets  of  Par- 
Hament  which  govern  companies  generally  or  refer  to  particular 
companies.* ' 

5.  An  acknowledgment  of  a  debt  barred  by  the  Statute  of 
Limitation  must  be  in  writing  signed  by  the  debtor,  or  by  his 
agent  duly  authorized." ' 

6.  The  Statute  of  Frauds,  29  Car.  II.  c.  3,  §  4  requires  that 
written  evidence  should  be  supplied  in  the  case  of  certain 
contracts.^ 

7.  The  Sale  of  Goods  Act,  1893,  56  &  57  Vict.  c.  71,  §  4, 
requires  that,  in  default  of  certain  specified  conditions,  written 
evidence  should  be  supplied  in  the  case  of  contracts  for  the 
sale  of  goods  worth  £10  or  upwards." 

The  requirements  of  the  Statute  of  Frauds  and  of  the  Sale 
of  Goods  Act  are  those  which  need  special  treatment,  and  with 
these  I  propose  to  deal. 

o  30  Vict.  >;.  23. 

'  Llndley  on  Companies,  ed.  6,  648. 

«  9  Geo.  IV.  c.  14,  §  1.   19  &  20  Vict.  c.  97,  §  13. 

'  U.  S.  Rev.  St.  §  4955  (copyrights),  §  4898  (patents). 

'  Insurance  contracts  need  not  be  in  writing  at  common  law.  Mobile  &c. 
Co.  V.  McMillan,  31  Ala.  711.  Statutes  providing  for  a  standard  fire  policy 
do  not  prohibit  oral  insurance  contracts  but  simply  introduce  into  them 
the  statutory  terms.   Relief  Fire  Ins.  Co.  v.  Shaw,  94  U.  S.  574. 

'  See  Stimson,  Am.  St.  Law,  §  8150. 

'  See  Stimson,  Am.  St.  Law,  §  4147.  Promise  of  discharged  debtor.  Ibid. 
§  4147.  Promise  to  pay  debt  incurred  during  infancy.  Ibid.  §  4147.  Repre- 
sentation as  to  character  or  credit.    Ibid.  §  4146. 

^  See  post,  sec.  95.  This  is  in  force  in  the  American  states.  See  Stimson's 
Am.  St.  Law,  §  4140. 

'  The  Commissioners  on  Uniform  State  Laws  have  under  consideration 
a  uniform  Sale  of  Goods  Act  for  the  American  states.  At  present  the 
provisions  of  the  17th  section  of  the  Statute  of  Frauds  (superseded  in  Eng- 
land by  the  provisions  of  the  Sale  of  Goods  Act)  are  incorporated  into  the 
statutes  of  a  large  number  of  the  American  states.  See  post,  sec.  110. 

Other  contracts  required  to  be  in  writing  may  be  found  in  Stimson,  Am. 
St.  Law,  §§  4146-4148. 
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III'  THE  STATUTE   OF  FRAUDS. 

(i)  Provisions  of  the  Fourth  Section. 

95.  Terms  of  the  Statute.  [The  Fourth  Section  of  the  Statute 
(29  Car.  II.  c.  3,  §  4.  — 1676)  reads  as  follows:] 

"No  action  shall  be  brought  (1)  whereby  to  charge  any  execu- 
tor or  administrator  upon  any  special  promise  to  answer  dam- 
ages out  of  his  own  estate;  (2)  or  whereby  to  charge  the 
defendant  upon  any  special  promise  to  answer  for  the  debt, 
default,  or  miscarriage  of  another  person;  (3)  or  to  charge 
any  person  upon  any  agreement  made  in  consideration  of 
marriage ;  (4)  or  upon  any  contract  or  sale  of  lands,  tenements, 
or  hereditaments,  or  any  interest  in  or  concerning  them ; '  (5) 
or  upon  any  agreement  that  is  not  to  be  performed  within 
the  space  of  one  year  from  the  making  thereof;  unless  the 
agreement  upon  which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof  shall  be  in  writing,  and  signed 
by  the  party  to  be  charged  therewith  or  some  other  person 
thereunto  by  him  lawfully  authorized."  ^ 

'  Leases  for  less  than  three  years  were  excepted  by  sections  1  and  2. 

'  In  New  York  the  corresponding  provisions,  with  some  additions,  and 
including  the  17th  section  also,  are  as  follows: 

"No  executor  or  administrator  shall  be  chargeable  upon  any  special 
promise  to  answer  damages,  or  to  pay  the  debts  of  the  testator  or  intestate, 
out  of  his  own  estate,  unless  the  agreement  for  that  purpose,  or  some  mem- 
orandum or  note  thereof,  be  in  writing,  and  signed  by  such  executor  or 
administrator,  or  by  some  other  person  by  him  thereunto  specially  author- 
ized." N.  Y.  Rev.  St.  PL  2,  Ch.  6,  tit.  5,  §  1;  Birdseye's  Statutes,  3d  ed. 
vol.  1,  p.  1407,  sec.  172. 

"  A  contract  for  the  leasing  for  a  longer  period  than  one  year,  or  for  the 
sale  of  any  real  property,  or  an  interest  therein,  is  void,  unless  the  con- 
tract, or  some  note  or  memorandum  thereof,  expressing  the  consideration, 
is  in  writing,  subscribed  by  the  lessor  or  grantor,  or  by  his  lawfully  authorized 
agent."  Real  Property  Law,  §  224.  "  Nothing  contained  in  this  article 
abridges  the  powers  of  courts  of  equity  to  compel  specific  performance  of 
agreements  in  cases  of  part  performance."    lb.  §  234. 

"  Every  agreement,  promise  or  undertaking  is  void,  unless  it  or  some  note 
or  memorandum  thereof  be  in  writing,  and  subscribed  by  the  party  to  be 
charged  therewith,  or  by  his  lawful  agent,  if  such  agreement,  promise  or 
undertaking: 

"1.  By  its  terms  is  not  to  be  performed  within  one  year  from  the  mak- 
ing thereof; 

"  2.  Is  a  special  pronr.ise  to  answer  for  the  debt,  default  or  miscarriage  of 
another  person; 

"  3.  Is  made  in  «onsideration  of  marriage,  except  mutual  promises  to 
marry; 
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As  regards  this  section  we  have  to  consider  three  matters. 

(1)  The  nature  of  the  contracts  specified. 

(2)  The  form  required. 

(3)  The  effect  upon  such  contracts  of  a  non-compUance 
with  the  provisions  of  the  statute. 

(1)  The  nature  of  the  contracts  specified. 

We  will  first  note  the  characteristics  of  the  five  sorts  of  con- 
tracts specified  in  the  section. 

96.  Special  promise  by  an  executor  or  administrator  to 
answer*  damages  out  of  his  own  estate.  The  liabilities  of  an 
executor  or  administrator  in  respect  of  the  estate  of  a  deceased 
person  are  of  two  kinds.  At  common  law  he  may  sue  and  be 
sued  upon  obligations  devolving  upon  him  as  representative 
of  the  deceased.  In  equity  he  may  be  compelled  to  carry  out 
the  directions  of  the  deceased  in  respect  of  legacies,  or  to  give 
effect  to  the  rules  of  law  relating  to  the  division  of  the  estate 
of  an  intestate.  In  neither  case  is  he  bound  to  pay  anything 
out  of  his  own  pocket:  his  liabilities  are  limited  by  the  assets 
of  the  deceased.  But  if,  in  order  to  save  the  credit  of  the 
deceased,  or  for  any  other  reason,  he  choose  to  promise  to 
answer  damages  out  of  his  own  estate,  that  promise  must  be 
in  writing  together  with  the  consideration  for  it,  and  must 
be  signed  by  him  or  his  agent.'  It  is  almost  needless  to  add 
that  in  this,  and  in  all  other  contracts  under  the  section,  the 

"  4.  Is  a  conveyance  or  assignment  of  a  trust  in  personal  property; 

"  5.  Is  a  subsequent  or  new  promise  to  pay  a  debt  discharged  in  bank- 
ruptcy; 

"6.  Is  a  contract  for  the  sale  of  any  goods,  chattels  or  things  in  action  for 
the  price  of  fifty  dollars  or  more,  and  the  buyer  does  not  accept  and  receive 
part  of  such  goods,  or  the  evidences,  or  some  of  them,  of  such  things  in 
action;  nor  at  the  time,  pay  any  part  of  the  purchase  money."  (Then 
follows  a  provision  as  to  what  constitutes  a  sufficient  memorandum  in 
auction  sales.)    Personal  Property  Law,  §  21. 

This  sub-section  6  corresponds  to  the  17th  section  of  the  English  statute. 
See  post,  sec.  110.  Subsection  4  corresponds  to  the  9th  section  of.  the  Eng- 
lish statute. 

See  also  N.  Y.  Code  Civ.  Proc.  §  395  (requiring  new  promise  to  pay 
debt  barred  by  Statute  of  Limitations  to  be  in  writing),  and  §  1942  (re- 
quiring release  of  one  joint  debtor  without  releasing  the  other  to  be  in 
writing). 

'  McKeany  v.  Black,  117  Calif.  587.  But  not  where  the  promise  is  to  pay 
money  out  of  his  own  estate,  not  as  damages  for  which  the  decedent's 
estate  is  liable,  but  to  subserve  some  end  of  his  own.  Bellows  v.  Sowles,  67 
Vt.  164,  H.  &  W.  110;  Wales  v.  Stout,  115  N.  Y.  638. 
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presence  of  writing  will  not  atone  for  the  absence  of  consid- 
eration." 

97.  Any  promise  to  answer  for  the  debt,  default,  or  mis- 
carriage of  another  person.  This  is  a  promise  of  guarantee  or 
suretyship.  It  is  always  reducible  to  this  form:  "Deal  with  X 
and  if  he  does  not  pay  you,  I  will."  ' 

(a)  The  'promise  differs  from  indemnity.  This  promise  is  not 
an  indemnity,  or  promise  to  save  another  harmless  from  the 
results  of  a  transaction  into  which  he  enters  at  the  instance  of 
the  promisor. 

There  must  always  be  three  parties  in  contemplation,  M 
who  is  under  a  liability,  actual  or  prospective,  to  X;  X  to 
whom  M  is  liable;  and  A  who,  in  consideration  of  some  act 
or  forbearance  on  the  part  of  X,  promises  to  discharge  M's 
liabihty  if  M  should  fail  to  do  so. 

The  case  of  Guild  v.  Conrad  *  affords  a  good  illustration  of 
a  guarantee,  and  of  an  indenmity.  The  plaintiff  at  the  request 
of  the  defendant  accepted  the  biUs  of  a  firm  of  Demerara 
merchants,  receiving  a  guarantee  from  the  defendant  that 
he  would,  if  necessary,  meet  the  bills  at  maturity.  Later 
the  firm  got  into  difficulties,  and  the  defendant  promised  the 
plaintiff  that  if  he  would  accept  their  bills  the  funds  should 
in  any  event  be  provided.  The  first  promise  was  a  guarantee, 
the  second  an  indemnity.^  "  In  my  opinion,"  said  Davey,  L.  J., 
"  there  is  a  clear  distinction  between  a  promise  to  pay  the 
creditor  if  the  principal  debtor  makes  default  in  payment, 
and  a  promise  to  keep  a  person  who  has  entered,  or  is  about 
to  enter  into  a  contract  of  liability,  indemnified  against  that 
liability  independently  of  the  question  whether  a  third  person 
makes  default  or  not."  ' 

There  must,  in  fact,  be  an  expectation  that  another  "  person" 
will  pay  the  debt  for  which  the  promisor  makes  himself  liable, 

»  Kann  v.  Hughes,  7  T.  R.  350  (n).  !>  [1894]  2  Q.  B.  884. 

1  Mallory  v.  GiUett,  21  N.  Y.  412. 

'  Jones  V.  Bacon,  145  N.  Y.  446  (oral  promise  of  defendant  to  indemnify 
indorser  is  not  within  the  statute). 

'  A  promise  to  indemnify  one  who  becomes  bail  or  surety  for  another, 
is  not  within  the  statute.  Anderson  v.  Spence,  72  Ind.  315;  Resseter  v. 
Watennan,  151  111.  169;  Mills  v.  Brown,  11  Iowa,  314;  Aldrich  v.  Ames, 
9  Gray  (Mass.)  76;  Boyer  v.  Soules,  105  Mich.  31;  Fidelity  &c.  Co.  v. 
Lawler,  64  Minn.  144;  Jones  v.  Bacon,  supra.  But  contra  in  a  few  states. 
May  V.  Williams,  61  Miss.  125,  H.  &  W.  113;  Nugent  v.  Wolfe,  111  Pa.  St, 
471;  Hurt  v.  Ford,  142  Mo.  283;  Kelsey  v.  Hibbs,  13  Oh.  St.  340. 
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and  in  the  absence  of  such  expectation  the  contract  is  not 
a  contract  of  suretyship." 

A  promised  a  firm  of  which  he  was  a  member  that  if  his 
son  failed  to  pay  a  debt  due  to  the  firm  he  would  pay  it  him- 
self. This  was  held  not  to  be  a  guarantee  to  the  firm,  for  A 
could  not  make  a  promise  to  himself,  and  he  was  a  member  of 
the  firm.  His  promise  was  an  indemnity  to  the  other  partners 
against  loss  which  they  might  suffer  from  trusting  his  son.* ' 

X,  the  bailiff  of  a  county  court,  was  about  to  arrest  a  debtor. 
A  promised  to  pay  the  debt  if  X  would  forbear  to  arrest  the 
debtor.  This  was  held  to  be  a  promise  of  indemnity  from  A 
to  X,  since  the  debtor  was  under  no  liability  to  X.'  ^ 

(b)  There  must  be  a  primary  liability  of  a  third  party.  There 
must  be  a  liability,  actual  or  prospective,  of  a  third  party  for 
whom  the  promisor  undertakes  to  answer.  If  the  promisor 
makes  himself  primarily  liable  the  promise  is  not  within  the 
statute,  and  need  not  be  in  writing. 

"If  two  come  to  a  shop  and  one  buys,  and  the  other,  to 
gain  him  credit,  promises  the  seller  'If  he  does  not  pay  you, 

I  mil,'  this  is  a  collateral  undertaking  and  void  without 
writing  by  the  Statute  of  Frauds.  But  if  he  says,  'Let  him 
have  the  goods,  I  will  be  your  paymaster,'  or  '/  will  see  you 
paid,'  this  is  an  undertaking  as  for  himself,  and  he  shall  be 
intended  to  be  the  very  buyer  and  the  other  to  act  as  but  his 
servant.'"* ' 

(c)  Prospective  liability.  The  liability  may  be  prospective 
at  the  time  the  promise  is  made,  as  a  promise  by  A  to  Z  that 
if  M  employs  Z  he  (A)  will  go  surety  for  payment  of  the  ser- 
vices rendered:  *  yet  there  must  be  a  principal  debtor  at  some 

<»  Harburg  India  Rubber  Comb.  Co.  i;.  Martin,  [1902]  1  K.  B.  778.   ■ 

t  In  re  Hoyle,  [1893]  1  Ch.  98. 

o  Reader  v.  Kingham,  113  C.  B.  N.  S.  344. 

<i  Per  Curiam  in  Birkmyr  v.  Darnell,  1  Sm.  L.  C.  289. 

'  A  promise  of  a  del  credere  agent  to  make  good  any  loss  arising  to  the 
principal  from  sales  or  other  contracts,  is  not  within  the  statute.  WolS  v. 
Koppel,  5  HiU  (N.  Y.)  458;  Swan  v.  Nesmith,  7  Pick.  (Mass.)  220. 

'  A  promise  to  pay  the  debtor  himself  is  not  within  the  statute.  Meyer  v. 
Ha;rtman,  72  lU.  442;  Smart  v.  Smart,  97  N.  Y.  559. 

'  If  the  defendant  undertakes  for  a  person  not  himself  liable  to  the 
promisee,  there  is  no  guaranty.  Mease  v.  Wagner,  1  McCord  (S.  C.)  395; 
Marion  v.  Faxon,  20  Conn.  486;  Harlan  v.  Harlan,  102  Iowa,  701.  But  a  prom- 
ise to  guaranty  a  minor's  debt  is  within  the  statute.  Dexter  v.  Blanchard, 

II  Allen  (Mass.)  365;  Scott  v.  Bryan,  73  N.  C.  582. 

*  The  liability  may  be  prospective.  Davis  v.  Patrick,  141  U.  S.  479  j 
White  V.  Rintoul,  108  N.  Y.  222. 
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time:  else  there  is  no  suretyship,  and  the  promise,  though 
not  in  writing,  will  nevertheless  be  actionable.  Thus  if  X  says 
to  A,  "If  I  am  to  do  this  work  for  M  I  must  be  assured  of  pay- 
ment by  some  one,"  and  A  says,  "Do  it;  I  will  see  you  paid," 
there  is  no  suretyship,  unless  M  should  incur  liability  by 
giving  an  order:  if  he  gives  no  order  and  the  work  is  done  by 
X,  A  would  be  liable  on  his  oral  promise."  * 

(d)  Primary  debt  extinguished.  If  there  be  an  existing  debt 
for  which  a  third  party  is  liable  to  the  promisee,  and  if  the 
promisor  undertake  to  be  answerable  for  it,  still  there  is  no 
guarantee  if  the  terms  are  such  as  to  effect  an  extinguishment 
of  the  original  liability.  If  A  says  to  X,  "Giveilf  a  receipt  in 
full  for  his  debt  to  you,  and  I  will  pay  the  amount,"  this  prom- 
ise would  not  fall  within  the  statute.  The  liability  of  the  third 
party  must  be  a  continuing  liability."  ^ 

(e)  Includes  tort  obligation.  The  debt,  default,  or  miscarriage 
spoken  of  in  the  statute  will  include  liabilities  arising  out  of 
wrong  as  well  as  out  of  contract.  So  in  Kirkham  v.  Marter,'  M 
wrongfully  rode  the  horse  of  X  without  his  leave,  and  killed 
it.  A  promised  to  pay  X  a  certain  sum  in  consideration  of  his 
forbearing  to  sue  M,  and  this  was  held  a  promise  to  answer 

a  Mountstephen  v.  Lakeman,  L.  R.  7  H.  L.  17,  and  see  L.  E.  7  Q.  B.  202. 
i  Goodman  v.  Chase,  1 B.  &  Aid.  297. 
=  2  B.  &  Aid.  613. 

'  Merriman  v.  McManus,  102  Pa.  St.  102;  West  v.  O'Hara,  55  Wis.  645; 
Barrett  v.  McHugh,  128  Mass.  165;  Cowdin  v.  Gottgetreu,  55  N.  Y.  650. 

2  Booth  V.  Eighmie,  60  N.  Y.  238  ;  Griflan  v.  Cunningham,  183  Mass. 
505. 

Although  the  principal  debt  is  not  extinguished,  the  promise  to  pay  it  is 
original  and  not  collateral  when,  for  a  new  consideration  moving  to  the 
promisor  and  beneficial  to  him,  the  promisor  comes  under  an  independent 
duty  of  payment,  irrespective  of  the  Uability  of  the  primary  debtor.  In 
such  case  the  promise  has  been  made,  not  to  accommodate  the  debtor  or 
benefit  the  creditor,  but  to  subserve  some  substantial  interest  of  the  prom- 
isor. Prime  V.  Koehler,  77  N.  Y.  91  (grantee  of  mortgaged  premises  prom- 
ises to  pay  the  mortgage  if  mortgagee  will  forbear  to  foreclose  it) ;  Raabe 
V.  Squier,  148  N.  Y.  81  (owner  of  building  promises  to  pay  sub-contractor  if 
he  will  continue  to  furnish  material  to  contractor  —  but  see  contra  Rand 
V.  Mather,  11  Cush.  1);  Clifford  v.  Luhring,  69  lU.  401  (same);  Bailey  v. 
Marshall,  174  Pa.  St.  602  (a  judgment-creditor  promises  to  pay  another 
creditor  if  latter  will  forbear  to  enter  judgment  or  levy  execution  against 
a  debtor) ;  Davis  v.  Patrick,  141  U.  S.  479.  So  also  if  property  of  the  debtor 
is  transferred  to  the  promisdr  for  the  purpose  of  paying  the  debt.  First  Nat. 
Bk.  V.  Chalmers,  144  N.  Y.  432.  But  if  there  is  no  such  benefit  to  the  prom- 
isor, the  promise  is  within  the  statute.  Mallory  v.  Gillett,  21  N.  Y.  412 ; 
White  V.  Rintoul,  108  N.  Y.  222. 
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for  the  miscarriage  of  another  within  the  meaning  of  the 
statute.' 

(/)  Confined  to  obligations  enforcible  at  law.  It  has  been 
necessary  in  the  case  of  this  contract  to  point  out  that  the 
words  of  the  statute  only  apply  to  promises  on  which  an  action 
at  law  can  be  brought.  It  might  be  possible  so  to  frame  a  guar- 
antee, as  between  partners,  that  it  could  only  be  enforced  by 
equitable  remedies,  and  in  such  a  case  it  does  not  fall  within 
the  statute." 

(jg)  Consideration  need  not  be  expressed.  This  contract  is 
an  exception  to  the  general  rule  that  "  the  agi-eement  or  some 
memorandum  or  note  thereof,"  which  the  statute  requires  to  be 
in  writing,  must  contain  the  consideration  as  well  as  the  prom- 
ise: 19  &  20  Vict.  c.  97,  §  3.' 

98.  Agreement  made  in  consideration  of  marriage.  The 
agreement  here  made  is  not  the  promise  to  marry,  ^  (the  con- 
sideration for  this  is  the  promise  of  the  other  party,)  but  the 
promise  to  make  a  payment  of  money  or  a  settlement  of 
property  in  consideration  of,  or  conditional  upon  a  marriage 
actually  taking  place.* 

99.  Contract  or  sale  of  lands  or  hereditaments  or  any  inter- 
est in  or  concerning  them.  The  rules  which  govern  the  forms 
of  sale  or  conveyance  of  land  are  to  be  found  elsewhere  than 
in  the  Statute  of  Frauds,  and  are  not  a  part  of  the  law  of  con- 
tract. But  the  statute  deals  with  agreements  made  in  view  of 
such  sales,  and  it  is  not  always  easy  to  say  what  constitutes  an 
interest  in  land.  Contracts  which  are  preliminary  to  the  acqui- 
sition of  an  interest,  or  such  as  deal  with  a  remote  and  inap- 
preciable interest,  are  outside  the  section.  Such  would  be  an 
agreement  to  pay  for  an  investigation  of  title ;  or  to  transfer 
shares  in  a  railway  company  which,  though  it  possesses  land, 
gives  no  appreciable  interest  in  the  land  to  its  shareholders.^ 

o  Be  Hoyle,  [1893]  1  Ch.  at  p.  97. 

•  Baker  v.  Morris,  33  Kans.  580;  Jacobs  v.  Burgwyn,  63  N.  C.  196. 
2  See  Browne,  Statute  of  Frauds,  §§  390,  391. 

»  Short  V.  Stotts,  58  Ind.  29;  Blackburn  v.  Mann,  85  111.  222.  But  if  the 
promise  to  marry  is  by  its  terms  not  to  be  performed  within  one  year  it  is 
unenforcible.  Derby  v.  Phelps,  2  N.  H.  515;  Paris  v.  Strong,  51  Ind.  339; 
Barge  v.  Haslam,  63  Neb.  296  ;  Lawrence  v.  Cooke,  56  Me.  187.  Contra  : 
Brick  V.  Gunnar,  36  Hun  (N.  Y.)  52;  Lewis  v.  Tapman,  90  Md.  294. 

*  Hunt  V.  Hunt,  171  N.  Y.  396;  White  v.  Bigelow,  154  Mass.  593;  Rich- 
ardson V.  Richardson,  148  111.  563;  Lloyd  v.  Fulton,  91  U.  S.  479. 

5  Heyn  v.  Philips,  37  Cal.  529,  H.  &  "W.  118.  A  partnership  to  deal  in 
lands  is  not  within  the  statute.   Babcock  v.  Read,  99  N.  Y.  609;  Howell  v. 
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But  the  chief  difficulties  which  have  arisen  in  interpreting 
this  section  are  with  reference  to  the  sale  of  crops. 

A  distinction  has  been  drawn  as  to  these  between  what 
are  called  emblements,  crops  produced  by  cultivation,  or 
fructus  industriales,  and  growing  grass,  timber,  or  fruit  upon 
trees,  which  are  called  fructus  naturales.  The  law  is  now 
settled  thus.  If  the  property  is  to  pass  after  the  crops  are 
severed  from  the  soil  then  both  fructus  naturales  and  fructus 
industriales  are  goods  within  the  meaning  of  the  4th  section  of 
the  Sale  of  Goods  Act."  ^  If  the  property  is  to  pass  before 
severance  fructus  industriales  are  goods,^  but  fructus  naturales 
are  an  interest  in  land.' 

100.  Agreement  not  to  be  performed  within  the  space  of  one 
year  from  the  making  thereof.  Two  points  should  be  noted 
with  regard  to  this  form  of  agreement. 

(a)  The  contract  does  not  fall  within  the  section  imless  "it 
appears  by  the  whole  tenor  of  the  agreement  that  it  is  to  be 
performed  after  the  year,"  that  is  to  say,  "if  it  can  by  any 
possibility  be  performed  within  the  year  the  statute  does  not 
apply.  ""*  A  contract  to  pay  a  weekly  sum  for  the  maintenance 
of  a  child,  or  of  a  wife  separated  from  her  husband,  have 
been  held,  on  this  ground,  to  be  outside  the  section."  So  too 
has  a  contract  to  pay  £300  a  year  for  the  maintenance  of 
illegitimate  children.''  Either  party  might  have  brought  the 
agreement  to  an  end  at  any  time,  with  reasonable  notice, 
and  there  was  nothing,  at  the  outset,  to  bind  the  parties  to 
observe  the  terms  of  the  contract  for  more  than  a  year,' ' 

<■  56  &  67  Vict.  u.  71,  §  62. 

>>  Peter  v.  Compton,  1  Sm.  L.  C.  303,  lOth  ed.  Skinn.  353. 

o  Souch  V.  Strawbridge,  2  C,  B.  808. 

i  McGregor  v.  McGregor,  21  Q.  B.  D.  429. 

^  Knowland  v.  Bluett,  L.  R.  9  Exch.  307. 

Kelly,  149  Pa.  St.  473;  Wetherbee  v.  Potter,  99  Mass.  354.  But  see  contra, 
Smith  V.  Putnam,  107  Wis.  155. 

'  (The  17th  Section  of  the  Statute  of  Frauds.)  Kilhnore  v.  Howlett,  48 
N.  Y.  569  (trees  to  be  cut  by  vendor  and  delivered  as  cord  wood).  So  also 
as  to  fixtures  to  be  severed  by  the  vendor.   Long  v.  White,  42  Oh.  St.  59. 

'  Crops  planted  annually  are  treated  as  personalty.  Northern  v.  State, 
1  Ind.  113,  H.  &  W.  123;  Whitmarsh  v.  Walker,  1  Met.  (Mass.)  313;  Purner 
V.  Piercy,  40  Md.  212. 

'  Sales  of  growing  trees  are  within  the  fourth  section  of  the  statute.  Hirth 
V.  Graham,  50  Oh.  St.  57,  H.  &  W.  124,  and  cases  there  cited  pro  and  con. 

*  Warner  v.  Texas  &  Pac.  R.,  164  U.  S.  418,  H.  &  W.  721,  and  numerous 
cases  there  cited. 

"  Contracts  which  inherently  or  by  their  terms  depend  for  their  con- 
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An  agreement  for  service  for  the  term  of  one  year  from 
the  7th  of  December  verbally  made  on  the  6th  of  December 
is  not  within  the  statute,  for  it  would  presumably  commence 
on  the  morning  of  the  7th,  arid  end  at  midnight  on  the  fol- 
lowing 6th  of  December,  and  the  law  recognizes  no  part  of  a 
day.  The  contract  is  therefore  one  which  is  to  be  performed 
within  a  year  from  its  making." 

(&)  The  contract  does  not  fall  within  the  section  if  that 
which  one  of  the  parties  is  to  do  is  all  to  be  done  within 
the  year.  A  was  tenant  to  X  under  a  lease  of  20  years,  and 
promised  verbally  to  pay  an  additional  £5  a  year  during  the 
remainder  of  the  term  in  consideration  that  X  laid  out  £50 
in  alterations.  X  did  this,  and  A  was  held  Uable  upon  his 
promise,  since  the  consideration  for  it  had  been  executed 
within  the  year.* ' 

(2)  The  form  required. 

1 01.  Requirements  of  form.  The  form  required  is  the  next 
point  to  be  considered.  What  is  meant  by  the  requirement 
that  "the  agreement  or  some  memorandum  or  note  thereof 
shall  be  in  writing  and  signed  by  the  party  to  be  charged 
therewith  or  some  other  person  thereunto  by  him  lawfully 
authorized"  ? 

We  may,  with  regard  to  this  part  of  the  subject,  lay  down 
the  following  rules." 

a  Smith  V.  Goldloan  Co.,  1903,  1  K.  B.  285.         ^  Donellan  v.  Eead,  3  B.  &  A.  899. 

"  With  the  exception  of  rule  (sec.  105),  what  is  said  under  this  head  maj'  be  taken  to 
apply  to  the  4th  section  of  the  Sale  of  Goods  Act  [17th  section  of  Statute  of  Frauds] 
as  well  as  to  the  4th  section  of  the  Statute  of  Frauds. 

tinuance  upon  a  life,  are  not  within  the  statute.  Peters  v.  Westborough, 
19  Pick.  (Mass.)  364,  H.  &  W.  120;  Harper  v.  Harper,  57  Ind.  547;  Carr 
V.  McCarthy,  70  Mich.  258.  Nor  contracts  to  be  performed  at  the  death 
of  a  person.  Kent  v.  Kent,  62  N.  Y.  660;  Riddle  v.  Backus,  38  Iowa,  81. 
But  a  contract  that  is  by  its  terms  to  last  beyond  a  year  is  not  taken  out 
of  the  statute  by  a  mere  condition  subsequent  that  may  earlier  terminate 
it,  as  a  contract  for  personal  service  that  would  terminate  earlier  by  the 
death  of  the  servant.  HiU  ■».  Hooper,  1  Gray  (Mass.)  131;  Wahl  v.  Bar- 
num,  116  N.  Y.  87  (partnership).  An  express  reservation  of  an  option  to 
terminate  within  a  year  has  been  held  to  take  the  contract  out  of  the  statute. 
Blake  v.  Voigt,  134  N.  Y.  69. 

'  This  is  a  much  disputed  question  in  the  United  States.  Some  cases 
foUow  Donellan  v.  Read  cited  by  the  author:  Eraser  v.  Gates,  118  lU.  99; 
Piper  V.  Fosher,  121  Ind.  407;  Smalley  v.  Greene,  52  Iowa,  241;  Bless  v. 
Jenkins,  129  Mo.  647;  Grace  v.  Lynch,  80  Wis.  166.  Others  hold  that  such 
a  case  is  within  the  statute  when  either  promise  is  not  to  be  performed 
within  a  year.  Marcy  v.  Marcy,  9  Allen  (Mass.)  8;  Dietrich  v.  Hoefehneir, 
128  Mich.  145;  Reinheimer  v.  Carter,  31  Oh.  St.  579. 
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102.  The  form  is  merely  evidentiary.  The  form  required 
does  not  go  to  the  existence  of  the  contract.  The  contract 
exists  though  it  may  not  be  clothed  with  the  necessary  form, 
and  the  effect  of  a  non-compliance  with  the  provisions  of  the 
statute  is  simply  that  no  action  can  be  brought  until  the  omis- 
sion is  made  good. 

It  is  not  difficult  to  illustrate  this  proposition.  The  note 
in  writing  may  be  made  so  as  to  satisfy  the  statute,  at  any 
time  between  the  formation  of  the  contract  and  the  commence- 
ment of  an  action :  ^  or  the  signature  of  the  party  charged  may 
be  affixed  before  the  conclusion  of  the  contract. 

Thus  one  party  to  the  contract  may  sign  a  rough  draft  of 
its  terms,  and  acknowledge  his  signature  by  way  of  conclud- 
ing the  contract  when  the  draft  has  been  corrected." 

Again,  an  offer  containing  the  names  of  the  parties  and  the 
terms  of  an  offer  signed  by  the  offeror  will  bind  him,  though 
the  contract  is  concluded  by  a  subsequent  parol  acceptance.*  ^ 
In  the  first  of  these  cases  the  signature  of  the  party  charged 
—  in  the  second  not  the  signature  only  but  the  entire  memo- 
randum —  was  made  before  the  contract  was  concluded.  It 
may  even  happen  that  one  of  the  parties  to  a  contract  which 
he  has  not  signed  may  acknowledge  it  in  a  letter  which  sup- 
plies his  signature  and  contains  at  the  same  time  an  announce- 
ment of  his  intention  to  repudiate  the  contract.  He  has  then 
supplied  the  statutory  evidence,  and,  as  the  contract  has  al- 
ready been  made,  his  repudiation  is  nugatory." ' 

103.  The  parties  and  subject-matter  must  appear.  The  parties 
and  the  subject-matter  of  the  contract  must  appear  in  the 
memorandum. 

The  parties  must  be  named,  or  so  described  as  to  be  iden- 
tified with  ease  and  certainty.  A  letter  beginning  "Sir,"  signed 
by  the  party  charged  but  not  containing  the  name  of  the  per- 
son to  whom  it  is  addressed,  has  more  than  once  been  held 
insufficient  to  satisfy  the  statute."*  ^ 

»  Stewart  v.  Eddowes,  L.  E.  9  C.  P.  311.       >>  Keuss  ».  Picksley,  L.  E.  1  Exch.  342. 

-  Buxton  V.  Eust,  L.  R.  7  Exch.  1  &  279. 

a  Williams  v.  Lake,  2  E.  &  E.  349;  Williams  v.  Jordan,  6  Ch.  D.  517. 

'  Bird  V.  Munroe,  66  Me.  337,  H.  &  W.  92;  Walker  v.  Walker,  (Ky.)  55 
S.  W.  726;  McAnnulty  v.  McAnnulty,  120  111.  26. 

'  Mason  v.  Decker,  72  N.  Y.  595;  Lydig  v.  Braman,  177  Mass.  212; 
Gradle  v.  Warner,  140  111.  123;  Austrian  &  Co.  v.  Springer,  94  Mich.  343. 

'  Drury  v.  Young,  58  Md.  546;  Louisville  &c.  Co.  v.  Lorick,  29  S.  C.  533. 

*  Grafton  v.  Cummings,  99  U.  S.  100;  Mentz  v.  Newwitter,  122  N.  Y. 
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But,  if  the  letter  can  be  shown  to  have  been  contained 
in  an  envelppe  on  which  the  name  appears,  the  two  papers  will 
be  regarded  as  one  document,  and  the  statute  is  satisfied." 

Where  one  of  the  parties  is  not  named,  but  is  described, 
parol  evidence  will  be  admitted  for  the  purpose  of  identifica- 
tion if  the  description  points  to  a  specific  person,  but  not 
otherwise.  If  A  contracts  with  X  in  his  own  name,  being 
really  agent  for  M,X  ov  M  may  show  that  M  was  described 
in  the  memorandum  in  the  character  of  A.*  ^ 

If  property  is  sold  by  an  agent  on  behalf  of  the  (mn&r  or 
'proprietor  it  may  be  proved  by  parol  that  X  was  the  owner 
or  proprietor;  if  the  sale  was  made  by  the  agent  on  behalf  of 
the  vendor,  of  his  di&nt,  or  his  friend,  there  would  be  no  such 
certainty  of  statement  as  would  render  parol  evidence  admis- 
sible." 

The  same  principle  is  applied  to  descriptions  of  the  subject- 
matter  of  a  contract. 

Where  X  agreed  to  sell  and  A  to  buy  "24  acres  of  land 
freehold  and  all  appurtenances  thereto  at  Totmanslow  in  the 
parish  of  Draycott  in  the  County  of  Stafford"  parol  evidence 
was  admitted  to  identify  the  land."*  But  a  receipt  for  money 
paid  by  A  to  Z  "on  account  of  his  share  in  the  Tividale  mine" 
was  held  to  be  too  uncertain  as  to  the  respective  rights  and 
liabilities  of  the  parties,  to  be  identified  by  parol  evidence.'  ^ 

104.  The  terms  may  be  collected  from  various  documents. 
The  memorandum  may  consist  of  various  letters  and  papers, 
but  they  must  be  connected  and  complete.' 

The  statute  requires  that  the  terms,  and  all  the  terms  of 
the  contract,  should  be  in  writing,  but  these  terms  need  not 

"  Pearce  v.  Gardner,  [1897]  1  Q.  B.  688. 

t>  See  Commins  v.  Scott,  L.  R.  20  Eq.  15,  16;  Trueman  v.  Loder,  11  A.  &  E.  589. 

c  Eossiter  v.  Miller,  3  App.  Ca.  1141;  Potter  v.  Duffield,  18  Eq.  4. 

a  Plant  V.  Bourne,  [1897]  2  Ch.  (C.  A.)  281. 

e  Caddlok  e.  Skidmore,  2  De  G.  &  J.  52. 

491.  But  the  letter  addressed  to  a  third  party  is  sufficient  if  it  contains  the 
required  names  and  terms.  Peabody  v.  Speyers,  56  N.  Y.  230;  Spangler  v. 
Danforth,  65  111.  152. 

'  Huffcut,  Agency,  §  123. 

2  Doherty  v.  Hill,  144  Mass.  465;  Ryan  v.  United  States,  136  U.  S.  68; 
Fortescue  v.  Crawford,  105  N.  C.  29.  But  the  description  is  sufficient  if  the 
property  and  the  interest  in  it  are  capable  of  unambiguous  identification. 
Ryder  v.  Loomis,  161  Mass.  161  (my  right  in  my  father's  estate). 

3  O'Donnell  v.  Leeman,  43  Me.  158,  H.  &  W.  100;  Tice  v.  Freeman,  30 
Minn.  389;  Thayer  v.  Luce,  22  Oh.  St.  62;  Bayne  v.  Wiggins,  139  U.  S.  210; 
Brewer  v.  Horst  and  Lachmund  Co.,  127  Cal.  643. 
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appear  in  the  same  document:  a  memorandum  may  be  proved 
from  several  papers  or  from  a  correspondence,  but  the  con- 
nection must  appear  from  the  papers  themselves. 

Parol  evidence  is  admissible  to  connect  two  documents 
where  each  obviously  refers  to  another,  and  where  the  two 
when  thus  connected  make  a  contract  without  further  ex- 
planation. This  is  the  principle  laid  down  in  Long  v.  Millar," 
and  adopted  in  more  recent  cases.  ^  It  is  not  inconsistent  with 
the  decision  in  the  often-cited  case  of  Boydell  v.  Drummond." 
There  two  forms  of  prospectus  were  issued  by  the  plaintiff, 
inviting  subscriptions  to  an  illustrated  edition  of  Shakespeare, 
Subscribers  might  purchase  the  prints  only,  or  the  work  m 
its  entirety.  The  defendant  entered  his  name  in  a  book 
in  the  plaintiff's  shop,  entitled  "Shakespeare  Subscribers,  their 
signatures;  "  afterwards  he  refused  to  carry  out  his  purchase; 
and  it  was  held  that  the  subscription  book  and  the  prospectus 
were  not  connected  by  documentary  evidence,  and  that  parol 
evidence  was  not  admissible  to  connect  them.  But  though 
the  rule  as  to  the  admission  of  parol  evidence  has  been  \m- 
doubtedly  relaxed  since  1809,  it  seems  that  Boydell  v.  Drum- 
mond  would  not  now  be  decided  differently,  for  the  evidence 
sought  to  be  introduced  went  further  than  the  mere  connection 
of  two  documents,  and  seems  to  have  dealt  with  the  nature 
and  extent  of  the  defendant's  liability. 

Again,  the  terms  must  be  complete  in  the  writing.  Where 
a  contract  does  not  fall  within  the  statute,  the  parties  may 
either  (1)  put  their  contract  into  writing,  (2)  contract  only 
by  parol,  or  (3)  put  some  of  the  terms  in  writing  and  arrange 
others  by  parol.  In  the  last  case,  although  that  which  is  written 
may  not  be  varied  by  parol  evidence,  yet  the  terms  arranged 
by  parol  are  proved  by  parol,  and  they  then  supplement  the 
writing,  and  so  form  one  entire  contract.  But  where  a  contract 
falls  within  the  statute,  all  its  terms  must  be  in  writing,  and 
the  offer  of  parol  evidence  of  terms  not  appearing  in  the  writing 
would  at  once  show  that  the  contract  was  something  other 
than  that  which  appeared  in  the  written  memorandum.'  ^ 

105.  Whether  consideration  must  appear.  The  consideration 
must  appear  in  writing  as  well  as  the  terms  of  the  promise 

»  4  C.  p.  D.  454.  i  11  East,  142. 

"  Greaves  v.  Ashlin,  3  Camp.  426. 

»  Beckwith  v.  Talbot,  95  U.  S.  289;  Lee  v.  Butler,  167  Mass.  426. 
'  O'Donnell  v.  Leeman,  supra  ;  Drake  v.  Seaman,  97  N.  Y.  230. 
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sued  upon.  This  rule  has  been  settled  since  the  year  1804.  °  * 
It  is  not  wholly  applicable  to  the  sale  of  goods/  and  is  subject 
to  an  exception,  created  by  the  Mercantile  Law  Amendment 
Act,  in  the  case  of  the  "promise  to  answer  for  the  debt,  default 
or  miscarriage  of  another":  such  a  promise  shall  not  be:  — 

"  Deemed  invalid  to  support  an  action,  suit,  or  otlier  proceeding  to  charge 
the  person  by  whom  such  promise  shall  have  been  made  by  reason  only 
that  the  consideration  for  such  promise  does  not  appear  in  writing,  or  by 
necessary  inference  from  a  written  document."   (19  &  20  Vict.  c.  97,  §  3.)  ' 

io6.  Signature  of  party  or  agent.  The  memorandum  must 
be  signed  by  the  party  charged  *  or  his  agent.^ 

The  contract  therefore  need  not  be  enforcible  at  the  suit 
of  both  parties ;  it  may  be  optional  to  the  party  who  has 
not  signed  to  enforce  it  against  the  party  who  has.'  The 
signature  need  not  be  an  actual  subscription  of  the  party's 
name,  it  may  be  a  mark;  nor  need  it  be  in  writing,  it  may  be 
printed  or  stamped;  nor  need  it  be  placed  at  the  end  of  the 
document,  it  may  be  at  the  beginning  or  in  the  middle." ' 

But  it  must  be  intended  to  be  a  signature,  and  as  such  to  be 

«  Wain  V.  Warlters,  5  East,  10. 

<>  See  Benjamin  on  Sales,  pp.  231-234,  4th  ed. 

'  This  was  based  upon  the  term  "agreement"  in  the  fourth  section, 
which  was  held  to  require  a  statement  of  the  consideration.  The  American 
courts  have  differed,  but  so  far  as  the  consideration  is  executory  it  must  be 
stated  in  the  writing.  Drake  v.  Seaman,  97  N.  Y.  230.  In  some  states  the 
matter  is  settled  by  an  express  statutory  requirement.  Browne,  Statute  of 
Frauds,  §§  390-391;   Stimson,  Am.  St.  Law,  §  4142. 

^  The  term  "  bargain"  in  the  17th  section  is  construed  to  include  the  price 
only  when  a  price  has  been  agreed  upon.  Browne,  Statute  of  Frauds,  §§  376- 
379. 

'  Some  American  statutes  provide  that  the  consideration  must  appear 
in  a  guaranty,  and  some  provide  that  it  need  not  appear.  Stimson,  Am.  St. 
Law,  §§  4140-4142;  29  Eng.  &  Am.  Encyc.  of  Law,  (2d  ed.)  pp.  868-872. 

*  In  New  York  by  party  to  be  charged  in  all  cases  except  the  sale  or 
leasing  of  lands,  and  in  that  case  by  the  grantor  or  lessor.  See  sec.  95,  note 
2,  ante. 

^  The  agent  may  be  appointed  by  parol,  unless,  as  in  some  states,  the 
statute  specifies  otherwise.  An  agent  may  act  for  both  parties,  but  one 
party  cannot  be  agent  for  the  other.  O'Donnell  v.  Leeman,  43  Me.  158, 
H.  &  W.  100;  Browne,  Statute  of  Frauds,  §§  367-370. 

9  Justice  V.  Lang,  42  N.  Y.  493,  52  N.  Y.  323;  Bowers  v.  Whitney,  88 
Minn.  168. 

'  Glason  V.  Bailey,  14  Johns.  (N.  Y.)  484,  H.  &  W.  102;  Sahnon  FaUs 
Mfg.  Co.  V.  Goddard,  14  How.  (U.  S.)  446  ;  Sanborn  v.  Flagler,  9  Allen 
(Mass.)  474.  But  if  the  statute  reads  "  subscribed"  instead  of  "  signed,"  the 
signature  must  be  at  the  end  of  the  memorandum.  James  v.  Patten,  6 
N.  Y.  9. 
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a  recognition  of  the  contract,  and  it  must  govern  the  entire 
contract. 

These  rules  are  established  by  a  number  of  cases  turning 
upon  difficult  questions  of  evidence  and  construction.  The 
principal  cases  are  elaborately  set  forth  in  Benjamin  on  Sales," 
but  a  further  discussion  of  them  would  here  be  out  of  place. 

(3)  Effect  of  non-compliance  with  statute. 

107,  Statute  does  not  avoid  contract.  It  remains  to  consider 
what  is  the  position  of  parties  who  have  entered  into  a  con- 
tract specified  in  section  4,  but  have  not  comphed  with  the 
provisions  of  the  section.  Such  a  contract  is  neither  void  nor 
voidable,  but  it  cannot  be  enforced  by  action  because  it  is 
incapable  of  proof.' 

I  have  shown  that  a  memorandum  in  the  requisite  form, 
whether  made  before  or  after  the  fact  of  agreement,  will 
satisfy  the  requirements  of  the  statute.^  But  the  nature  of 
the  disabihty  attaching  to  parties  who  have  not  satisfied  these 
requirements  may  be  illustrated  by  cases  in  which  they  have 
actually  come  into  court  without  suppl3ang  the  missing  form. 

108.  Contract  cannot  be  proved.  In  the  case  of  Leroux  v. 
Brown,*  the  plaintiff  sued  upon  a  contract  not  to  be  performed 
within  the  year,  made  in  France  and  not  reduced  to  writing. 
French  law  does  not  require  writing  in  such  a  case,  and  by  the 
rules  of  private  international  law  the  validity  of  a  contract, 
so  far  as  regards  its  formation,  is  determined  by  the  lex  loci 
contractus.  The  procedure,  however,  in  trying  the  rights  of 
parties  under  a  contract,  is  governed  by  the  lex  fori,  and  the 
mode  of  proof  would  thus  depend  on  the  law  of  the  country 
where  action  was  brought.  If,  therefore,  the  4th  section 
avoided  contracts  made  in  breach  of  it,  the  plaintiff  could 
have  recovered,  for  his  contract  was  good  in  France  where 

-  4th  ed.,  pp.  230-234.  t  12  C.  B.  801. 

'  The  statute  does  not  affect  fully  executed  contracts.  Brown  v.  Farmers' 
&c.  Co.,  117  N.  Y.  266;  Stone  v.  Dennison,  13  Hck.  (Mass.)  1.  As  to  con- 
tracts executed  on  one  side  see  sec.  100,  note  1,  p.  87,  anfe.  If  one  party  has 
conferred  a  benefit  by  performance  such  as  would  have  raised  an  implied 
promise  to  compensate,  he  may  recover  in  quantum  meruit.  McDonald 
V.  Crosby,  192  111.  283;  WaUace  v.  Long,  105  Ind.  522  ;  Spinney  v.  Hill,  81 
Minn.  316.  The  statute  must  be  pleaded  in  order  to  be  available  as  a  de- 
fense. Browne,  Statute  of  Frauds,  §§  608  et  seq.  Matthews  v.  Matthews, 
154  N.  Y.  288. 

^  See  sec.  102,  ante. 
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it  was  made,  and  the  lex  loci  contractus  would  have  been 
applicable.  If,  on  the  other  hand,  the  4th  section  affected  pro- 
cedure only,  the  contract,  though  not  void,  was  incapable 
of  proof. 

Leroux  tried  to  show  that  his  contract  was  void  by  English 
law.  He  would  then  have  succeeded,  for  he  could  have  proved, 
first,  his  contract,  and  then  the  French  law  which  made  it 
valid.  But  the  court  held  that  the  4th  section  dealt  only  with 
procedure,  did  not  avoid  his  contract,  but  only  made  it  in- 
capable of  proof,  unless  he  could  produce  a  memorandum  of 
it.  This  he  could  not  do,  and  so  lost  his  suit.* 

log.  Doctrine  of  part  performance  in  equity.  The  rule  is 
further  illustrated  by  the  mode  in  which  equity  has  dealt  with 
such  contracts.^  The  histoiy  of  the  matter  needs  attention. 

In  suits  for  obtaining  specific  performance,  equity  would 
admit  parol  evidence  to  show  that  a  contract  had  been  made 
where  one  of  the  parties  had  so  acted  on  the  faith  of  prom- 
ises made  by  the  other,  as  to  render  it  unfair  that  both 
should  not  be  bound.^ 

'  The  statute  affects  only  the  remedy  and  not  the  validity  of  the  contract. 
Townsend  v.  Hargraves,  118  Mass.  325  ;  Bird  v.  Munroe,  66  Me.  337  ; 
H.  &  W.  92;  Buhl  v.  Stephens,  84  Fed.  Rep.  922.  Cf.  Miller  v.  Wilson, 
146  lU.  523. 

"  Matters  bearing  upon  the  execution,  the  interpretation,  and  the  validity 
of  a  contract  are  determined  by  the  law  of  the  place  where  the  contract  is 
made.  Matters  connected  with  its  performance  are  regulated  by  the  law 
prevailing  at  the  place  of  performance.  Matters  respecting  the  remedy,  such 
as  the  bringing  of  suits,  admissibility  of  evidence,  statutes  of  limitation, 
depend  upon  the  law  of  the  place  where  the  suit  is  brought."  Scudder  v. 
Union  Nat.  Bk.,  91  U.  S.  406. 

'  The  doctrine  has  no  application  to  an  action  at  law,  and  is  invoked  only 
in  equity.  It  is  a  species  of  judicial  legislation,  but  is  now  recognized  in  the 
statutes  of  some  states.  See  N.  Y.  Real  Property  Law,  §  234.  It  is  not 
adopted  in  Kentucky,  Mississippi,  North  Carolina,  and  Tennessee. 

'  The  doctrine  is  said  to  be  based  on  the  fraud  of  the  defendant  in  inducing 
the  plaintiff  to  make  some  irretrievable  change  of  situation  relying  upon  the 
promise,  and  then  refusing  to  perform.  Browne,  Statute  of  Frauds,  §§  437- 
440,  448.  If  the  plaintiff  can  be  put  in  statu  quo  without  enforcing  the  con- 
tract specifically,  a  case  for  avoiding  the  statute  is  not  presented.  Hence 
mere  payment  of  the  purchase  money  is  not  enough,  since  it  may  be  re- 
covered in  an  action  at  law.  Browne,  §  461.  In  most  jurisdictions,  taking 
possession  of  lands,  whether  with  or  without  payment  of  purchase  money, 
is  a  sufficient  part  performance.  Browne,  §§  465-486.  But  some  states  seem 
to  require  something  more  in  order  to  establish  such  an  irretrievable  change 
of  situation  as  wiU  enable  an  equity  court  to  disregard  the  statute,  —  as 
improvements  or  other  acts  that  cannot  be  in  any  way  compensated. 
Bums  V.  Daggett,  141  Mass.  368;  Miller  v.  Ball,  64  N.  Y.  286. 
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When  the  Judicature  Act  enabled  all  the  divisions  of  the  High  Court  to 
recognize  and  administer  equitable  rights  and  remedies,  then  the  rationale 
of  the  rule  and  its  limitation  to  this  form  of  remedy  were  at  first  overlooked, 
and  so  in  Britain  v.  Rossiter  <^  an  action  was  brought  for  wrongful  dismissal, 
in  breach  of  a  verbal  contract  of  service  not  to  be  performed  within  the  year 
and  performed  in  part:  but  the  court  held  that  the  rule  of  equity  was 
inapplicable  to  contracts  which  did  not  relate  to  an  interest  in  land. 

This  limitation  of  the  doctrine  seems  somewhat  arbitrary,  and  not  wholly 
consistent  with  earlier  authorities.  Probably  the  true  rule  is  laid  down  by 
Kay,  J.,  in  McManus  v.  Cooke,''  after  a  careful  examination  of  the  cases  bear- 
ing on  the  subject. 

"It  is  probably  more  accurate  to  say  that  the  doctrine  of  part  performance  applies 
to  all  cases  in  which  a  court  of  equity  would  entertain  a  suit  for  specific  performance 
if  the  alleged  contract  had  been  in  writing." 

The  Judicature  Act,  therefore,  has  not  extended  the  remedy,  but  only  the 
jurisdiction  through  which  the  remedy  may  be  obtained,  and  as  the  chancery 
could  not  have  given  damages  in  lieu  of  specific  performance  before  the 
Act,  so  damages  cannot  be  obtained  where  parol  evidence  is  admitted  as 
above  described." 

For  a  review  of  the  acts  which  have  been  held  to  constitute 
part  performance,  the  reader  must  be  referred  to  Fry  on  Specific 
Performance,  ed.  4,  pp.  264-276.  But  it  -must  be  borne  in 
mind'  that  "  the  acts  relied  upon  as  part  performance,  must 
be  unequivocally  and  in  their  own  nature  referable  to  some 
such  agreement  as  is  alleged.'"* 

In  Maddison  v.  Alderson '  a  promise  of  a  gift  of  land  was 
made  to  the  plaintiff  in  consideration  that  she  remained  in  the 
service  of  the  promisor  during  his  lifetime.  She  did  so;  but 
the  House  of  Lords,'''  affirming  the  judgment  of  the  Court  of 
Appeal,  held  that  the  service  so  rendered  was  not  exclusively 
referable  to  the  promised  gift.  It  might  have  been  given  for 
other  reasons,  and  so  was  not  such  part  performance  as  ad- 
mitted parol  evidence  of  the  promise/ 

<•  11  Q.  B.  D.  123.  6  35  Ch.  D.  697. 

0  Lavery  v.  Pursell,  39  Ch.  D.  519. 

^  Lord  Selborne,  C,  in  Maddison  v.  Alderson,  8  App.  Ca.  479. 

e  7  Q.  B.  D.  174.  /  8  App.  Ca.  467. 

'  Some  American  cases  hold  the  rendering  of  services  not  a  sufficient  part 
performance.  Russell  v.  Briggs,  165  N.  Y.  500;  Johns  v.  Johns,  67  Ind. 
440;  Crabill  v.  Marsh,  38  Oh.  St.  331;  Kessler's  Estate,  87  Wis.  660.  But 
others  hold  such  services  a  sufficient  part  performance.  Vreeland  v.  Vree- 
land,  53  N.  J.  Eq.  387;  Lloyd  v.  HoUenback,  98  Mich.  203;  Warren  v. 
Warren,  105  111.  568;  Svanburgv.  Fosseen,  75  Minn.  350.  See  as  to  virtual 
adoption  of  child  on  an  oral  promise  to  convey  land  to  it,  Shahan  v.  Swan, 
48  Oh.  St.  25  (notenforcible).  Kofka  v.  Rosicky,  41Neb.328  (enforcible). 
Cf.  Mahaney  v.  Carr,  175  N.  Y.  464.  Marriage  cannot  be  treated  as  part  per- 
formance because  it  is  expressly  excluded  by  the  statute.  Hunt  v.  Hunt, 
171  N.  Y.  396. 
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(ii)  Provisions  of  the  Seventeenth  Section. 

no.  Terms  of  the  Statute.  [The  Seventeenth  Section  of  the 
Statute  reads  as  follows: 

No  contract  for  the  sale  of  any  goods,  wares  or  merchandises  for  the  price 
[or  value]  of  ten  pounds  sterling,  or  upwards,  shall  be  allowed  to  be  good, 
except  (1)  the  buyer  shall  accept  part  of  the  goods  so  sold  and  actually 
receive  the  same,  (2)  or  give  something  in  earnest  to  bind  the  bargain  or  in 
part  payment,  (3)  or  that  some  note  or  memorandum  in  writing  of  the  said 
bargain  be  made  and  signed  by  the  parties  to  be  charged  by  such  contract, 
or  their  agents  thereunto  lawfully  authorized.] ' 

III.  Provisions  of  Sale  of  Goods  Act,  [The  provisions 
of  the  Sale  of  Goods  Act  (56  &  57  Vict.  c.  71,  §  4)  are  as  fol- 
lows:] 

(1)  A  contract  for  the  sale  of  any  goods  of  the  value  of  £10  or  upwards 
shall  not  be  enforcible  by  action  unless  the  buyer  shall  accept  part  of  the 
goods  so  sold,  and  actually  receive  the  same,  or  give  something  in  earnest 
to  bind  the  contract,  or  in  part  payment,  or  unless  some  note  or  memoran- 
dum in  writing  of  the  contract  be  made  and  signed  by  the  party  to  be 
charged  or  his  agent  in  that  behalf." 

(2)  The  provisions  of  this  section  apply  to  every  such  contract,  not- 
withstanding that  the  goods  may  be  intended  to  be  delivered  at  some 
future  time  or  may  not  at  the  time  of  such  contract  be  actually  made, 
procured,  or  provided,  or  fit  or  ready  for  delivery,  or  some  act  may  be 
requisite  for  the  making  or  completing  thereof,  or  rendering  the  same  fit 
for  delivery.* 

(3)  There  is  an  acceptance  of  goods  within  the  meaning  of  this  section 
when  the  buyer  does  any  act  in  relation  to  the  goods  which  recognizes  a 

"  This  sub-section  contains  the  substance  of  §  17,  now  repealed,  of  the  Statute  of 
Frauds.  The  language  is  altered  so  as  to  leave  no  doubt  that  the  effect  of  this  section, 
both  as  to  form  required  and  the  effect  of  its  absence,  is  Identical  with  that  of  §  4  of 
the  Statute  of  Frauds. 

b  This  sub-section  embodies  the  section,  now  repealed,  of  Lord  Tenterden's  Act, 
which  settled  the  doubt  as  to  the  operation  of  the  17th  section  of  the  Statute  of 
Frauds  upon  an  agreement  to  sell. 


'  The  original  English  statute  is  inserted  in  the  text  as  more  useful  to 
American  students  than  the  provisions  of  the  later  English  Sale  of  Goods 
Act. 

This  section  has  been  reenacted  with  some  variations  in  all  the  Ameri- 
can jurisdictions  except  Alabama,  Arizona,  Delaware,  Illinois,  Kansas, 
Kentucky,  Louisiana,  New  Mexico,  North  Carolina,  Ohio,  Pennsylvania, 
Rhode  Island,  Tennessee,  Texas,  Virginia  and  West  Virginia. 

The  price  is  fixed  at  $30  in  Arkansas,  Maine,  Missouri  and  New  Jersey; 
at  $33  in  New  Hampshire;  at  $40  in  Vermont;  at  $200  in  California,  Idaho, 
Montana  and  Utah;  at  any  price  however  small  in  Florida  and  Iowa;  and 
at  $50  in  the  other  jurisdictions  in  which  this  section  is  in  force. 

For  the  New  York  provision  see  sec.  95,  note  2,  ante. 


96  THE  FORMATION  OF  CONTRACT  [Pakt  II 

preexisting  contifect  of  sale,  whether  there  be  an  acceptance  in  perform- 
ance of  the  contract  or  not." ' 

We  have  here  to  consider,  as  in  the  case  of  the  4th  section 
of  the  Statute  of  Frauds  — 

(1)  The  nature  of  the  contract. 

(2)  The  form  required. 

(3)  The  effect  of  non-compliance  with  these  requirements. 

(1)  Nature  of  the  contract. 
112.  Contract  of    sale  under  English  Sale  of   Goods  Act. 

The  statute  ^  deals  with  the  sale  of  goods,  and  goods  are  de- 
fined therein  as  "chattels  personal  other  than  things  in  action 
and  money"; '  but  the  words  "contract  of  sale"  include  two 
sorts  of  agreement  —  a  sale  and  an  agreement  to  sell,  and 
the  4th  section  deals  with  both.  The  essential  difference  ap- 
pears in  an  earlier  section  of  the  Act. 

"  Where  under  a  contract  of  sale  the  property  in  the  goods  is  transferred 
from  the  seller  to  the  buyer  the  contract  is  called  a  sale;  but  where  the 
transfer  of  the  property  in  the  goods  is  to  take  place  at  some  future  time,  or 
subject  to  some  condition  thereafter  to  be  fulfilled,  the  contract  is  called 
'  an  agreement  to  sell.'  "  * 

The  contract  for  the  sale  of  goods  may  therefore  contem- 

<•  For  what  does  not,  and  what  does,  constitute  acceptance,  see  Page  u.  Morgan, 
(1885)  15  Q.  B.  D.  228;  Taylor  v.  Smith,  (1893)  2  Q.  B.  (C.  A.)  65;  and  see  Taylor  v. 
Great  Eastern  Railway  Company,  (1901)  1  K.  B.  774. 

'  66  &  57  Vict.  c.  71,  §  1,  sub-§  3. 

'  Sub-sections  (2)  and  (3)  of  the  statute  as  given  above  do  not  appear  in 
the  American  statutes,  except  that  a  very  few  states  have  legislation  upon 
the  subject  of  goods  not  in  esse  or  to  be  manufactured.  Sub-section  (3)  is 
believed  not  to  accord  with  the  American  law  as  developed  in  the  decisions. 

In  the  United  States  the  statute  is  construed  to  cover  choses  in  action. 
Greenwood  v.  Law,  55  N.  J.  L.  168,  H.  &  W.  131.  Some  states  include 
choses  in  action  in  the  statute  itself. 

As  to  whether  the  subject-matter  of  the  sale  is  personalty,  and  so  within 
this  section  allowing  one  of  three  alternative  methods  of  satisfying  the 
statute  and  requiring  that  only  if  the  article  be  above  a  certain  value,  or 
whether  it  is  realty,  and  so  within  the  "  Fourth  Section"  requiring  a  writing, 
however  small  the  value,  has  been  discussed.  See  ante,  sec.  99;  Hirth  v. 
Graham,  50  Oh.  St.  57,  H.  &  W.  124  ;  Higgins  v.  Kusterer,  41  Mich.  318; 
Northern  v.  Lathrop,  1  Ind.  113,  H.  &  W.  123. 

'  That  is,  the  English  "  Sale  of  Goods  Act." 

'  In  the  United  States  the  statute  of  frauds  governing  the  sale  of  per- 
sonal property  is  generally  held  to  cover  the  sale  of  choses  in  action,  and 
especially  those  in  the  nature  of  securities  evidenced  in  some  material  form. 
Greenwood  v.  Law,  55  N.  J.  L.  168,  H.  &  W.  131.  But  not  a  sale  of  an  interest 
in  an  invention  before  a  patent  is  obtained.  Somerby  v.  Buntin,  118  Mass. 
279.    Cf.  Jones  v.  Reynolds,  120  N.  Y.  213;  Walker  v.  Supple,  54  Ga.  178. 


Chap.  II]  FORM  AND  CONSIDERATION  97 

plate  an  instantaneous,  or  a  future  or  conditional  transfer  of 
property  in  the  goods;  and  a  subsequent  section  of  the  Act 
supplies  us  with  the  tests  which  determine  whether  a  contract 
is  a  sale  or  an  agreement  to  sell. 

113.  Sale  and  agreement  to  sell.  To  constitute  a  sale  the 
goods  sold  must  be  specific,  they  must  be  in  a  deliverable 
state,  and  the  sale  must  be  unconditional. 

If  A  orders  any  ten  sheep  out  of  X's  flock  the  goods  are 
not  specific.  If  he  orders  a  table  which  he  sees  in  course  of 
making  in  X's  shop  the  goods  are  incomplete.  If  he  buys 
X's  stack  of  hay  at  so  much  a  ton,  the  price  to  be  ascertained 
when  the  hay  is  taken  down  and  weighed,  there  is  yet  some- 
thing to  be  done  to  fix  the  price. 

Where  the  conditions  of  a  sale  are  satisfied  the  contract 
operates  as  a  conveyance.  When,  and  so  soon  as,  the  parties 
are  agreed  the  property  in  the  goods  passes  to  the  buyer:  he 
has  the  remedies  of  an  owner  in  respect  of  the  goods  them- 
selves besides  an  action  ex  contractu  against  the  seller  if  the 
latter  fail  to  carry  out  his  bargain,  or  part  with  the  goods 
to  a  third  party:  the  goods  stand  at  his  risk;  if  they  are 
destroyed  the  loss  falls  on  him  and  not  on  the  seller. 

It  is  further  important  to  bear  in  mind,  not  only  that  the 
difference  between  a  sale  and  an  agreement  to  sell  is  the  dif- 
ference between  conveyance  and  contract,  but  that  an  agree- 
.ment  to  sell  may  become  a  sale  on  the  fulfillment  of  the  condi- 
tions on  which  the  property  in  the  goods  is  to  pass  to  the  buyer. 

As  a  rule  there  is  no  great  difficulty  in  determining  whether, 
as  a  fact,  these  conditions  have  been  fulfilled.  But  questions 
sometimes  arise  which  admit  of  some  doubt,  in  cases  where 
there  is  an  agreement  for  the  purchase  of  goods  which  are 
not  specific,  and  the  seller  has  to  appropriate  the  goods  to  the 
contract.  Upon  such  appropriation  the  contract  becomes  a  sale: 
it  is  therefore  desirable  to  ascertain  the  precise  moment  at 
which  property  and  risk  pass  to  the  buyer. 

If  the  buyer  selects  the  goods  to  be  appropriated,  if  he 
approves  the  selection  made  by  the  seller,  or  if  the  goods  are 
delivered  to  a  carrier  on  the  authority  of  the  buyer,  the  appro- 
priation takes  place  at  the  moment  of  approval,  or  of  delivery. 
If  however  the  seller  has  selected  the  goods  on  the  authority 
of  the  buyer,  but  without  his  express  approval,  doubts  may 
arise  whether  his  selection  is  irrevocably  binding  upon  him  or 
whether  it  merely  expresses  an  intention  which  he  may  alter. 
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The  question  is  one  which  I  will  not  discuss  here;  it  is  a  part 
of  the  subject  of  the  special  contract  of  sale."  ' 

114.  Sale  or  work  and  labor.  A  different  sort  of  question  has 
arisen  in  cases  where  skilled  labor  has  been  expended  on  the 
thing  sold  in  pursuance  of  the  contract,  and  before  the  property 
is  transferred.  It  has  been  asked  whether  the  contract  is  a  con- 
tract of  sale  or  for  the  hire  of  services.  The  law  may  be  taken 
to  be  now  settled,  that,  whatever  the  respective  values  of  the 
labor  and  the  material,  if  the  parties  contemplate  the  ultimate 
delivery  of  a  chattel  the  contract  is  for  the  sale  of  goods.^ 

"I  do  not  think,"  said  Blackburn,  J.,  "that  the  test  to  apply  in  these 
cases  is  whether  the  value  of  the  work  exceeds  that  of  the  materials  used  in 
its  execution;  for  if  a  sculptor  was  employed  to  execute  a  work  of  art, 
greatly  as  his  skill  and  labor,  supposing  it  to  be  of  the  highest  description, 
might  exceed  the  value  of  the  marble  on  which  he  worked,  the  contract 
would  in  my  opinion  be  nevertheless  for  the  sale  of  a  chattel."  * 

"  Chalmers,  Sale  of  Goods  Act,  pp.  41-47.  »  Lee  v.  Griffin,  1  B.  &  S.  272. 

'  The  questions  raised  by  the  author  as  to  the  time  when  the  property 
in  the  goods  passes  do  not  affect  the  operation  of  the  Statute  of  Frauds. 
The  statute  applies  to  all  contracts  which  remain  in  any  respect  unper- 
formed, so  that  the  aid  of  a  court  is  asked  to  compel  performance  or  to 
adjudge  damages  for  non-performance,  whether  the  property  in  the  goods 
has  already  passed  or  not.  Bennett's  notes  to  Benjamin  on  Sales  (6th  ed.), 
p.  104.  But  the  statute  does  not  apply  to  a  fully  executed  contract.  Brown 
V.  Farmers'  &c,  Co.,  117  N.  Y,  266. 

^  In  the  United  States  the  simple  test  established  by  the  English  court 
in  Lee  v.  Griffin,  and  embodied  in  the  Sale  of  Goods  Act,  has  not  generally 
been  adopted.  It  prevails,  perhaps  in  one  or  two  states.  Brown  v.  Sanborn, 
21  Minn.  402;  Hardell  v.  McClure,  1  Chandl.  (Wis.)  271 ;  Burrell  v.  Highley- 
man,  33  Mo.  App.  183.  Two  opposing  views  divide  generally  the  American 
decisions.  (1)  The  New  York  rule  is  that  if  the  article  is  in  existence  as  a 
subject-matter  of  sale  at  the  time  of  the  formation  of  the  contract,  the  con- 
tract is  a  sale  and  not  one  for  work  and  labor,  although  the  seller  is  to  do 
some  work  upon  the  article  to  adapt  it  to  the  uses  of  the  purchaser.  Cooke 
V.  Millard,  65  N.  Y.  352.  But  otherwise  if  the  article  be  not  so  in  existence 
at  the  time  of  the  formation  of  the  contract.  Parsons  v.  Loucks,  48  N.  Y.  17. 
(2)  The  Massachusetts  rule  is  that,  "  a  contract  for  the  sale  of  articles  then 
existing,  or  such  as  the  vendor  in  the  ordinary  course  of  his  business  manu- 
factures or  procures  for  the  general  market,  whether  on  hand  at  the  time  or 
not,  is  a  contract  for  the  sale  of  goods,  to  which  the  statute  applies.  But  on 
the  other  hand,  if  the  goods  are  to  be  manufactured  especially  for  the  pur- 
chaser, and  upon  his  special  order,  and  not  for  the  general  market,  the  case 
is  not  within  the  statute."  Goddard  v.  Binney,  115  Mass.  450,  H.  &  W.  127; 
and  see  Pitkin  v.  Noyes,  48  N.  H.  294.  The  English  rule  looks  to  the  time 
of  the  performance  of  the  contract.  The  New  York  rule  looks  to  the 
time  of  the  formation  of  the  contract.  The  Massachusetts  rule  looks  to 
the  nature  of  the  contract  itself.  See  Benjamin  on  Sales,  §§  90-110,  and 
Bennett's  American  notes;  Mechem  on  Sales,  §§  294-326. 
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(2)  The  form  required. 

115.  Three  methods  of  satisfying  statute.  As  to  the  form, 
it  is  enough  to  say  that  where,  in  absence  of  a  part  acceptance 
and  receipt '  or  part  payment,^  a  note  or  memorandum  in 
writing  is  required,  the  rules  applicable  to  contracts  under  §  4 
of  29  Car.  II.  c.  3  apply  to  contracts  under  the  Sale  of  Goods 
Act  ^  with  one  exception. 

116.  Whether  consideration  must  appear.  The  consideration 
for  the  sale  need  not,  under  this  section,  appear  in  writing 
unless  the  price  is  fixed  by  the  parties.  It  then  becomes  a  part 
of  the  bargain,  and  must  appear  in  the  memorandum.*  Since 
the  enactment  only  applies  to  contracts  for  the  sale  of  goods, 
it  will  be  presumed,  if  no  consideration  for  the  sale  be  set  forth, 
that  there  is  a  promise  to  pay  a  reasonable  price :  but  this  pre- 
sumption may  be  rebutted  by  evidence  of  an  express  verbal 
agreement  as  to  price,  so  as  to  show  that  a  memorandum 
which  does  not  contain  the  price  is  insufficient."  ^ 

(3)  Effect  of  non-compliance  with  statute. 

117.  Contract  unenforcible.  It  remains  to  note  that  if  there 
be  no  acceptance  and  receipt,  no  part  payment,  and  no  memor- 
andum or  note  in  writing,  the  section  declares  that  the  con- 
tract shall  not  be  "enforcible  by  action." 

The  Sale  of  Goods  Act  has  thus  set  at  rest  another  question 
which,  though  practically  settled,*  had  remained  for  a  long 
time  uncertain  in  the  case  of  the  17th  section  of  the  Statute 
of  Frauds.  Like  the  4th  section  of  that  statute,  the  requirements 
of  the  Sale  of  Goods  Act  do  not  affect  the  validity  of  the  con- 
tract but  only  the  proof  of  it.' ' 

"  Hoadley  ».  McLaine,  10  Bing.  482. 

!>  See  the  opinions  expressed  by  Brett,  L.  J.,  in  Britain  v.  Eossiter  (11  Q.  B.  D.  127) 
and  by  Lord  Blackburn  in  Maddison  v.  Alderson,  (8  App.  Ca.  488). 
0  Taylor  v.  Gt.  E.  Railway,  [1901]  1  K.  B.  779. 

'  On  acceptance  and  receipt  as  a  means  of  satisfying  the  17th  section, 
see  Bennett's  Benjamin  on  Sales,  §§  138-188  and  American  notes;  Mechem 
on  Sales,  §§  353-403. 

'  On  part  payment  as  a  means  of  satisfying  the  17th  section,  see  Ben- 
nett's Benjamin  on  Sales,  §§  189-200  and  American  notes;  Mechem  on 
Sales,  §§  404^421. 

'  On  the  note  or  memorandum  as  a  means  of  satisfying  the  17th  section, 
see  ande,  sees.  101-106.  And  see  Bennett's  Benjamin  on  Sales,  §§  201-254, 
and  American  notes;  Mechem  on  Sales,  §§  422-451. 

*  Ide  V.  Stanton,  15  Vt.  685;  Ashcrottj\  Butterworth,  136  Mass.  511; 
Hanson  v.  Marsh,  40  Minn.  1. 

«  O'Neil  V.  Grain,  67  Mo.  250.  •  See  sees.  107-109,  ante. 
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IV.    CONSIDERATION 

11 8.  Consideration  defined.  I  have  stated  that  considera- 
tion is  the  universal  requisite  of  contracts  not  under  seal,  and 
this  is  generally  true  of  such  contracts,  even  when  the  law  has 
prescribed  a  form  in  which  they  should  be  expressed,  so  long 
as  the  form  is  not  that  of  a  deed. '  It  will  be  well  therefore  to 
start  with  a  definition  of  consideration;  and  we  may  take  that 
which  is  given  in  the  case  of  Currie  v.  Misa:  — 

"  A  valuable  consideration  in  the  sense  of  the  law  may  consist  either  in 
some  right,  interest,  profit,  or  benefit  accruing  to  one  party,  or  some  for- 
bearance, detriment,  loss,  or  responsibility  given,  suffered,  or  undertaken 
by  the  other."  ^ 

Consideration  is  something  done,  forborne,  ©r  suffered,  or 
promised  to  be  done,  forborne,  or  suffered  by  the  promisee  in 
respect  of  the  promise.'  It  must  necessarily  be  in  respect  of 
the  'promise,  since  consideration  gives  to  the  promise  a  binding 
force. 

119.  General  rules.  We  may  now  lay  down  some  general 
rules  as  to  consideration:  — 

1.  It  is  necessary  to  the  validity  of  every  promise  not  imder 
seal. 

2.  It  need  not  be  adequate  to  the  promise,  but  must  be  of 
some  value  in  the  eye  of  the  law. 

3.  It  must  be  legal. 

4.  It  must  be  either  present  or  futm'e,  it  must  not  be  past. 

1.  Consideration  is  necessary  to  the  validity  of  every  simple 

contract. 

120.  Necessity  of  consideration.  The  case  of  Pillans  v. 
Van  Mierop "  shows  that  the  rule  which  I  have  laid  down  was 
still  open  to  question  in  the  year  1765.  Lord  Mansfield  held 
that  consideration  was  only  one  of  several  modes  for  supply- 
ing evidence  of  the  promisor's  intention  to  bind  himself;  and 
that  if  the  terms  of  a  contract  were  reduced  to  writing  by  reason 
of  commercial  custom,  or  in  obedience  to  statutory  requirement, 
such  evidence  dispensed  with  the  need  of  consideration. 

"  L.  E.  10  Exch.  162.  6  3  Barr.  1663. 

1  See  Hamer  v.  Sidway,  124  N.  Y.  538,  H.  &  W.  143,  144.  "  A  benefit 
to  the  party  promising,  or  a  loss  to  the  party  to  whom  the  promise  is  made." 
Cook  V.  Bradley,  7  Conn.  57,  H.  &  W.  133,  134. 

'  Quoted  with  approval  in  Hamer  v.  Sidway,  124  N.  Y.  538,  H.  &  W.  144. 
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The  question  arose  again  in  1778.  In  Rann  v.  Hugh^^ 
Mrs.  Hughes,  administratrix  of  an  estate,  promised  in  writing 
to  pay  out  of  her  own  pocket  money  which  was  due  from 
the  estate  to  the  plaintiff.  There  was  no  consideration 
the  promise,  and  it  was  contended  that  the  observance  of  the 
form  required  by  29  Car.  II.  c.  3,  §  4  made  consideration 
unnecessary.  The  case  went  to  the  House  of  Lords.  The 
opinion  of  the  judges  was  taken  and  was  thus  delivered  by 
Skynner,  C.  B.:  — 

"  It  is  undoubtedly  true  that  every  man  is  by  the  law  of  nature  bound  to 
fulfill  his  engagements.  It  is  equally  true  that  the  law  of  this  country  supplies 
no  means  nor  affords  any  remedy  to  compel  the  performance  of  an  agreement 
made  without  sufficient  consideration.  Such  an  agreement  is  '  nudum  pactum 
ex  quo  non  oritur  actio';  and  whatsoever  may  be  the  sense  of  this  maxim 
in  the  civil  law,  it  is  in  the  last-mentioned  sense  only  that  it  is  to  be  under- 
stood in  our  law.  .  .  .  All  contracts  are  by  the  law  of  England  divided 
into  agreements  by  specialty  and  agreements  by  parol ;  nor  is  there  any 
such  third  class  as  some  of  the  counsel  have  endeavored  to  maintain  as 
contracts  in  writing.  If  they  be  merely  written  and  not  specialties,  they  are 
parol  and  a  consideration  must  be  proved."  ' 

121.  Consideration  the  uniform  test.  We  here  get  a  rule  of 
universal  application,  a  uniform  test  of  the  actionability  of 
every  promise  made  by  parol.  In  each  case  we  must  ask. 
Does  the  promisor  get  any  benefit  or  the  promisee  sustain  any 
detriment,  present  or  future,  in  respect  of  the  promise?  If  not, 
the  promise  is  gratuitous,  and  is  not  binding.  In  working  out 
this  doctrine  to  its  logical  results  it  has,  no  doubt,  happened 
from  time  to  time  that  the  courts  have  been  compelled  to  hold 
a  promise  to  be  invalid  which  the  parties  intended  to  be  bind- 
ing,^ or  that  the  slightness  of  the  benefit  or  detriment  which 
may  constitute  a  consideration  has  tended  to  bring  the  re- 
quirement into  ridicule.' 

But  the  value  of  the  rule  must  be  tested  by  its  practical 
convenience.     We  need  some  means  of  ascertaining  whether 

«  7  T.  R.  350  (n). 

'  "  A  mere  written  contract  is  upon  the  footing  of  a  parol  contract,  and 
a  consideration  must  be  proved.  This  is  an  inflexible  rule  of  law;  and  the 
court  is  not  at  liberty,  if  it  had  the  disposition,  to  subvert  it."  Coflkj;. 
Eiadlsy,  7  Conn.  57,  H.  &  W.  133,  134. 

But  statutes  in  some  states  give  to  written  contracts  a  presumption  of 
consideration.   See  sec.  88,  note,  ante. 

'  As  in  the  case  of  part  pa5Tnent  of  a  debt  in  consideration  of  a  promise 
to  release  the  balance.   See  sec.  140,  post. 

'  See  Jaffray  v.  Davis,  124  N.  Y.  164,  H.  &  W.  187;  Clayton  v.  Clark, 
74  Miss.  499,  H.  &  W.  750. 
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the  maker  and  receiver  of  a  promise  contemplated  the  crea- 
tion of  a  legal  liability.  The  rule,  or  doctrine,  of  consideration 
affords  a  uniform  test  for  this  purpose;  and  it  may  be  ques- 
tioned whether  the  general  convenience  is  not  better  served 
by  adopting  this  test  in  its  logical  completeness  than  by 
allowing  distinctions  and  subtilties  to  refine  the  rule  away.'  ^ 

122.  Exceptions.  Two  exceptions  we  may  note  to  the  uni- 
versality of  the  rule. 

(1)  The  promise  of  a  gratuitous  service,  although  not  en- 
forcible  as  a  promise,  involves  a  liability  to  use  ordinary  care 
and  skill  in  performance.^ 

(2)  In  dealings  arising  out  of  negotiable  instruments,  such 
as  bills  of  exchange  and  promissory  notes,  a  promise  to  pay 
money  may  be  enforced  though  the  promisor  gets  nothing 
and  the  promisee  gives  nothing  in  respect  of  the  promise."  ^ 

These  two  exceptions  represent  legal  obligations  recognized 
in  the  courts  before  the  doctrine  of  consideration  was  clearly 
formulated;  they  were  engrafted  upon  the  common  law,  in 
the  first  case  from  the  historical  antecedents  of  contract,  in 
the  second  from  the  law  merchant.  It  is  better  to  recognize 
these  exceptions,  to  define  them  and  to  note  their  origin,  than 
to  apply  the  doctrine  of  consideration  by  forced  and  artificial 
reasoning  to  legal  relations  which  grew  up  outside  it. 

2.  Consideration  need  not  be  adequate  to  the  promise,  but  must 
be  of  some  value  in  the  eye  of  the  law.* 

123.  Adequacy  of  consideration  immaterial.  Courts  of  law 
will  not  make  bargains  for  the  parties  to  a  suit,  and,  if  a  man 
gets  what  he  has  contracted  for,  will  not  inquire  whether  it 
was  an  equivalent  to  the  promise  which  he  gave  in  return. 
The  consideration  may  be  a.  benefit  to  the  promisor,  or  to  a 
third  party,  or  may  be  of  no  apparent  benefit  to  anybody,  but 
merely  a  detriment  to  the  promisee :  in  any  case  "  its  adequacy 
is  for  the  parties  to  consider  at  the  time  of  making  the  agree- 
ment, not  for  the  court  when  it  is  sought  to  be  enforced."  ' ' 

a  See  Part  III.  ch.  ii.  §  1. 

!>  Per  Blackburn,  J.,  Bolton  v.  Madden,  L.  E.  9  Q.  B.  55. 

'  See  Ames,  Two  Theories  of  Consideration,  12  Harv.  Law  Rev.  515,  13 
Harv.  Law  Rev.  29. 

2  See  sees.  133-134  post. 

»  See  Hoffman  v.  Bank,  12  Wall.  (U.  S.)  181,  190.  And  see  Negotiable 
Inst.  Law,  §  26  (N.  Y.  §  52). 

*  finhnpll,._Np11,  17  Ind.  29,  H.  &  W.  138. 

6  Devecmon  v.  Shaw,  69  Md.  199,  H,  &  W.  141;  Hamer  v.  Sidway,  124 
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The  following  case  will  illustrate  the  rule. 

Bainbridge  owned  two  boilers,  and  at  the  request  of  Firm- 
stone  allowed  him  to  weigh  them  on  the  terms  that  they  were 
restored  in  as  good  a  condition  as  they  were  lent.  Firmstone 
took  the  boilers  to  pieces  in  order  to  weigh  them  and  returned 
them  in  this  state,  and  for  breach  of  his  promise  Bainbridge 
sued  him.  It  was  argued  that  Bainbridge  suffered  no  detri- 
ment, nor  did  Firmstone  get  any  benefit  by  the  permission  to 
weigh  the  boilers,  and  that  there  was  no  consideration  for  the 
promise  to  restore  them  in  good  condition.  But  the  defendant 
was  held  liable. 

"  The  consideration  is  that  the  plaintiff,  at  the  defendant's  request,  had 
consented  to  allow  the  defendant  to  weigh  the  boilers.  I  suppose  the  defend- 
ant thought  he  had  some  benefit:  at  any  rate  there  is  a  detriment  to  the 
plaintiff  from  his  parting  with  the  possession  for  ever  so  short  a  time."  " 

In  Haigh  v.  Brooks,"  the  consideration  of  a  promise  to  pay 
certain  bills  of  a  large  amount  was  the  surrender  of  a  docu- 
ment supposed  to  be  a  guarantee.  The  guarantee  turned  out 
to  be  unenforcible,  but  the  worthlessness  of  the  document 
surrendered  was  held  to  be  no  defense  to  an  action  on  the 
promise.  "The  plaintiffs  were  induced  by  the  defendant's 
promise  to  part  with  something  which  they  might  have  kept, 
and  the  defendant  obtained  what  he  desired  by  means  of  that 
promise."  ^ 

Equity  treats  inadequacy  of  consideration  as  corroborative 
evidence  of  fraud  or  undue  influence,  such  as  may  enable  a 
promisor  to  resist  a  suit  for  specific  performance,  or  get  his 
promise  canceled,  in  the  Chancery  Division  of  the  High 
Court.  But  mere  inadequacy  of  consideration,  unless,  in  the 
words  of  Lord  Eldon,  it  is  so  gross  as  "to  shock  the  con- 
science and  amount  in  itself  to  conclusive  evidence  of  fraud,"  " 

"  Bainbridge  v.  Firmstone,  8  A.  &  E.  743. 

6  10  A.  &  E.  309. 

"  Coles  B.  Trecothick,  9  Ves.  246. 

N.  Y.  538,  H.  &  W.  143;  Dunton  v.  Dunton,  18  Vict.  L.  R.  114  (living 
soberly  and  respectably).  And  see  Ricketts  v.  Scothom,  57  Neb.  51,  H.  &  W. 
732,  where  a  promise  was  enforced  on  the  ground  of  estoppel. 

'  Judy  V.  Louderman,  48  Oh.  St.  562  (parting  with  a  document) ;  Brooks 
V.  BaU,  18  Johns.  (N.  Y.)  337  (promise  to  pay  disputed  claim  if  promisee 
would  make  oath  to  its  correctness);  Wolford  v.  Powers,  85  Ind.  294 
(promisee  names  child  after  promisor);  Hoshor  v.  Kautz,  19  Wash.  268, 
H.  &  W.  736  n.  ;  Sykes  v.  Chadwick,  18  Wall.  (U.S.)  141  (release  of  supposed 
right  of  dower);  Kinsman  v.  Parkhurst,  18  How.  (U.  S.)  289  (license  to  use 
invalid  patent). 
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is  not  of  itself  a  ground  on  which  specific  performance  of 
a  contract  will  be  refused.' 

124.  Reality  of  consideration  necessary.  Though  considera- 
tion need  not  be  adequate  it  must  be  real.  This  leads  us  to 
ask  what  is  meant  by  saying  that  consideration  must  be 
"something  of  some  value  in  the  eye  of  the  law." 

The  definition  of  consideration,  supplied  by  the  Court  of 
Exchequer  Chamber  in  Currie  v.  Misa,"  amounts  to  this  — 
that  consideration  is  something  done,  forborne,  or  suffered,  or 
promised  to  be  done,  forborne,  or  suffered,  by  the  promisee  in 
respect  of  the  promise.  Therefore  it  may  be,  (1)  a  present  act, 
forbearance,  or  sufferance,  constituting  either  the  offer  or  the 
acceptance  of  one  of  the  parties,  and  being  all  that  can  be 
required  of  him  under  the  contract;  or  (2)  a  promise  to  do, 
forbear,  or  suffer,  given  in  return  for  a  like  promise.  In  the 
first  case  the  consideration  is  present  or  executed,  in  the  second 
it  is  future  or  executory. 

The  offer  of  a  reward  for  information,  accepted  by  the 
supply  of  the  information  required;  the  offer  of  goods,  ac- 
cepted by  their  use  or  consumption,  are  illustrations  of 
executed  consideration.  Mutual  promises  to  marry;  a  prom- 
ise to  do  work  La  return  for  a  promise  of  payment,  are 
illustrations  of  executory  consideration. 

And  the  fact  that  the  promise  given  for  a  promise  may  be 
dependent  upon  a  condition  does  not  affect  its  validity  as  a 
consideration.  A  promises  X  to  do  a  piece  of  work  for  which  X 
promises  to  pay  if  the  workmanship  is  approved  by  M.  The 
promise  of  X  is  consideration  for  the  promise  oi  A.^ 

125.  Tests  of  reality.  In  the  application  of  this  rule  we  must 
ask,  when  action  is  brought  upon  a  promise :  — 

(a)  Did  the  promisee  do,  forbear,  suffer,  or  promise  anything 
in  respect  of  his  promise? 

(6)  Was  his  act,  forbearance,  sufferance,  or  promise  of  any 
ascertainable  value? 

(c)  Was  it  more  than  he  was  aheady  legally  bound  to  do, 
forbear,  or  suffer? 

«  L.  R.  10  Exch.  162. 

'  Seymour  v.  De  Lancy,  3  Cow.  (N.  Y.)  445  ;  Franklin  Co.  i;.  Harrison, 
145  U.  S.  459;  Hall  v.  Perkins,  3  Wend.  (N.  Y.)  626,  H.  &  W.  311. 

'  Duplex  Safety  Boiler  Co.  v.  Garden,  101  N.  Y.  387,  H.  &  W.  546; 
Adams  Radiator  &  Boiler  Works  v.  Schnader,  155  Pa.  St.  394,  H.  &  W.  549; 
Ray  V.  Thompson,  12  Cush.  (Mass.)  281,  H.  &  W.  534. 
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On  the  answer  to  these  questions  depends  the  reality  of  the 
consideration. 

(a)  First  test  of  reality  of  consideration. 

126.  The  two  rules.  Apart  from  the  opinions  expressed  by 
Lord  Mansfield,*  we  find  cases  in  comparatively  modern  times 
which  have  raised  a  doubt  whether  consideration,  under  certain 
circumstances,  is  necessary  to  make  a  promise  actionable. 

The  cases  have  resulted  in  the  establishment  of  two  rules:  — 
Motive  is  not  the  same  thing  as  consideration. 
Consideration  must  move  from  the  promisee. 

127.  Motive  must  be  distinguished  from  consideration.  In 
Thomas  v.  Thomas,"  a  widow  sued  her  husband's  executor 
for  breach  of  an  agreement  to  allow  her  to  occupy  a  house, 
which  had  been  the  property  of  her  husband,  on  payment  of 
a  small  portion  of  the  ground-rent.  It  appeared  at  the  trial 
that  the  executor  in  making  the  agreement  was  carrying  out 
a  wish  expressed  by  the  deceased  that  his  wife  should  have 
the  use  of  the  house.  The  court  held  that  a  desire  on  the  part 
of  an  executor  to  carry  out  the  wishes  of  the  deceased  would 
not  amount  to  a  consideration.  "Motive  is  not  the  same  thing 
with  consideration.  Consideration  means  something  of  some 
value  in  the  eye  of  the  law,  moving  from  the  plaintiff."  But  it 
was  further  held  that  the  undertaking  to  pay  ground-rent  by 
the  plaintiff  was  a  consideration  for  the  defendant's  promise, 
and  that  the  agreement  was  binding.^ 

The  confusion  of  motive  and  consideration  has  appeared  in 
other  ways. 

Good  consideration.  The  distinction  between  good  and  valu- 
able consideration,  or  family  affection  as  opposed  to  money 
value,  is  only  to  be  found  in  the  history  of  the  law  of  real 
property.^ 

Moral  consideration.  Motive  has  most  often  figured  as  con- 

<«  2  Q.  B.  851. 

'  See  sec.  120  ante. 

2  SchneU  v.  NeU,  17  Ind.  29,  H.  &  W.  138.  See  Bicketta. d.  Scothom, 
57  Neb.  51,  H.  &  W.  732  ;  Fitch  v.  Snedeker,  38  N.  Y.  248,  H.  &  W.  62 ; 
Vitty  V.  Eley,  51  N.  Y.  App.  Div.  44,  H.  &  W.  718. 

»  Fink  V.  Cox,  18  Johns.  (N.  Y.)  145,  H.  &  W.  150;  Stovall  v.  Bamett, 
4  Littell  (Ky.)  208.  The  doctrine  of  good  consideration  (i.  e.  relationship) 
has  no  application  except  in  conveyancing  under  the  Statute  of  Uses  or  in 
marriage  settlements.  Only  a  valuable  consideration  will  support  an  ex- 
ecutory promise.  Fischer  v.  Union  Trust  Co.,  138  Mich.  612;  68  L.  R.  A. 
987. 
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sideration  in  the  form  of  a  moral  obligation  to  repay  benefits 
received  in  the  past.  It  is  clear  that  the  desire  to  repay  or  re- 
ward a  benefactor  is  indistinguishable,  for  our  purposes,  from 
a  desire  on  the  part  of  an  executor  to  carry  out  the  wishes  of  a 
deceased  friend,  or  a  desire  on  the  part  of  a  father  to  pay  the 
debts  of  his  son.  The  mere  satisfaction  of  such  a  desire,  un- 
accompanied by  any  present  or  future  benefit  accruing  to  the 
promisor  or  any  detriment  to  the  promisee,  cannot  be  regarded 
as  of  any  value  in  the  eye  of  the  law." ' 

At  the  end  of  the  last  and  beginning  of  the  present  century, 
the  moral  obligation  to  make  a  return  for  past  benefits  had 
obtained  currency  in  judicial  language  as  an  equivalent  to 
consideration.  The  topic  belongs  to  the  discussion  of  past  as 
distinguished  from  executed  or  present  consideration,  but  it 
is  well  here  to  insist  on  the  truth  that  past  consideration  is 
no  consideration,  and  that  what  the  promisor  gets  in  such  a 
case  is  the  satisfaction  of  motives  of  pride  or  gratitude.  The 
question  was  settled  once  for  all  in  Eastxoood  v.  Kenyan,*  and 
a  final  blow  given  to  the  doctrine  that  past  benefits  would 
support  a  subsequent  promise  on  the  ground  of  the  moral 
obhgation  resting  on  the  promisor.  "The  doctrine,"  says 
Lord  Denman,  "  would  annihilate  the  necessity  for  any  con- 
sideration at  all,  inasmuch  as  the  mere  fact  of  giving  a  promise 
creates  a  moral  obligation  to  perform  it."  ^ 

,  <JZi28.  Must  consideration  move  from  the  promisee?  It  has 
been  argued  that  where  two  persons  make  a  contract  in  which 
one  of  them  promises  to  confer  benefits  upon  a  third  party, 
the  third  party  can  sue  upon  the  contract  for  the  money  or 
other  benefit  which  it  is  agreed  that  he  should  receive. 

^  The  matter  concerns  mainly  the  operation  of  contract,  but 
it  is  plain  that  if  such  a  contention  were  well  founded,  a  man 

«  Mortimore  v.  Wright,  6  M.  &  W.  482.  »  11  A.  &  E.  438. 

'  A  moral  consideration  is  insufficient  in  most  states.  Cook  v.  Bradley, 
7  Conn.  57,  H.  &  W.  133;  Mills  v.  Wyman,  3  Pick.  (Mass.)  207,  H.  &  W. 
201 ;  Strevell  v.  Jones,  106  N.  Y.  App.  Div.  334.  In  a  few  states  by  statute 
and  in  some  by  judicial  decision  a  strong  moral  obligation  may  support  a 
promise.  Gray  v.  Hamil,  82  Ga.  375  (statutory);  Robinson  v.  Hurst,  78 
Md.  59;  Holden  v.  Banes,  140  Pa.  St.  63;  Spear  v.  Griffith,  86  111.  552. 
And  see  the  reasoning  in  Edwards  v.  Nelson,  51  Mich.  121.  See  sec.  148,  post. 

2  American  c?ses  anticipated  the  doctrine  of  Eastwood  v.  Kenyon  (1840), 
and  a  moral  obligation  is  generally  held  insufficient  in  this  country.  Mills 
V.  Wvman.  (1826)  supra;  Cook  v.  Bradley,  (1828)  supra.  See  preceding 
note  for  contrary  doctrine. 
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could  sue  on  a  promise  not  made  to  him,  nor  supported  by  any 
consideration  which  he  had  furnished." ' 

It  was  at  one  time  held  that  where  A  made  a  binding 
promise  to  X  to  do  something  for  the  benefit  of  the  son  or 
daughter  of  X,  the  nearness  of  relationship,  and  the  fact  that 
the  contract  was  prompted  by  natural  affection,  would  give 
a  right  of  action  to  the  person  interested.*  ^ 

This  however  is  no  longer  law.  "  It  is  now  estabUshed  that 
no  stranger  to  the  consideration  can  take  advantage  of  a  con- 
tract, though  made  for  his  benefit." " ' 

The  point  was  raised  before  the  Privy  Council  in  1900  in  a  somewhat  dif- 
ferent form. 

A  was  requested  by  X  to  advance  to  him  and  deposit  with  a  bank  £1000 
as  security  to  the  bank  against  overdrafts  contemplated  by  X.  Instead  of 
£1000  he  deposited,  by  arrangement  with  the  bank,  securities  available  by 
himself,  and  which  would  then  be  available  by  X,  against  the  bank.  The 
overdrafts  were  dishonored,  and  in  an  action  brought  by  X  against  the  bank 
it  was  argued  that  the  consideration  for  the  promise  to  honor  the  checks 
did  not  move  from  X  but  from  A. 

In  fact,  the  promise  had  been  obtained  by  an  agent  for  and  on  behalf  of 
his  principal,  for  a  consideration  which  took  the  form  of  an  assignment  by 
the  agent  of  a  debt  due  to  him  from  the  principal. 

That  which  was  deposited  was  not  cash,  but  securities.  The  bank  ac^ 
cepted  this  with  full  knowledge  of  the  circumstances,  and  the  court  held 
that  under  these  circumstances  the  promisor  could  not  "  avoid  performance 
of  his  promise  to  the  third  party  on  the  ground  that  the  consideration  did 
not  move  from  him." 

The  case  is  somewhat  complicated,  but  it  seems  clear  that  the  promisee 
was  ultimately  hable  on  the  securities  assigned  to  the  bank.'' 

So  we  may  say  that  a  promisor  cannot  be  sued  on  his 
promise  if  he  made  it  merely  to  satisfy  a  motive  or  wish, 

«  Part  III.  ch.  i.  §  2.  !>  Dutton  v.  Poole,  2  Lev.  210. 

0  Tiveddle  v.  Atkinson,  1  B.  &  S.  398.  As  to  the  effect  of  a  promise  which  amounts 
to  a  declaration  of  trust,  see  Part  III.  ch.  i.  §  2. 
''  Fleming  v.  Bank  of  New  Zealand,  [1900]  A.  C.  587. 

'  "  The  right  of  a  party  to  maintain  assumpsit  on  a  promise  not  under  seal, 
made  to  another  for  his  benefit,  although  much  controverted,  is  now  the 
prevailing  rule  in  this  country."  Mr.  Justice  Davis,  in  Hendrick  v.  Lindsay, 
93  U.  S.  143,  149.   See  H.  &  W.  Cases,  pp.  420-437,  809-840,  and  notes. 

^  Dutton  V.  Poole  is  sometimes  followed  in  this  country.  Schemerhom 
V.  Vanderheyden,  1  Johns.  (N.  Y.)  139;  Buchanan  v.  Tilden,  158  N.  Y.  109, 
H.  &  W.  809;   Lawrence  v.  Oglesby,  178  111.  122.    See  sees.  284-291  post. 

^  If  the  promise  is  made  directly  to  the  ■plaintiff,  he  may  recover  upon  it 
although  the  consideration  moves  from  another.  Rector  v.  Teed,  120  N.  Y. 
583;  Palmer  Sav.  Bk.  v.  Ins.  Co.,  166  Mass.  189;  Van  Eman  v.  Stanchfield, 
10  Minn.  255.  The  larger  question  of  a  promise  made  to  X  for  the  benefit  of 
the  plaintiff,  upon  a  consideration  furnished  by  X,  is  considered  in  sees.  280- 
291,  post. 
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nor  can  he  be  sued  on  it  by  one  who  did  not  furnish  the  con- 
sideration on  which  the  promise  is  based. 

(6)  Second  test  of  reality  of  consideration. 
We  now  come  to  the  class  of  cases  in  which  the  consideration 
turns  out  to  be  of  no  ascertainable  value. 

129.  Obvious  impossibility.  Physical  or  legal  impossibility, 
obvious  upon  the  face  of  the  contract,  makes  the  consideration 
unreal.  The  inipossibility  must  be  obvious,  for  if  it  is  only  a 
practical  impossibility,  present  or  subsequent,  such  as  would 
arise  from  the  death  or  destruction  of  the  subject  of  the  con- 
tract, unknown. to  the  parties  or  unexpected  by  them  when 
the  contract  was  made,  the  effect  would  be  different.  The 
contract  might  be  avoided  ia  the  first  case  on  the  ground  of 
mistake,  or  discharged  ia  the  second  case  on  the  ground 
of  subsequent  impossibility. 

But  a  promise  to  pay  money  in  consideration  of  a  promise 
to  discover  treasure  by  magic,  to  go  round  the  world  in  a  week, 
or  to  supply  the  promisor  with  a  live  pterodactyl,  would  be 
void  for  unreality  in  the  consideration  furnished. 

And  an  old  case  furnishes  us  with  an  instance  of  a  legal 
impossibility.  A  bailiff  was  promised  £40  in  consideration 
of  a  promise  made  by  him  that  he  would  discharge  a  debt 
due  to  his  master.  The  court  held  that  the  bailiff  could 
not  sue;  that  the  consideration  furnished  by  him  was  "illegal," 
for  the  servant  cannot  discharge  a  debt  due  to  his  master. 
By  "  illegal "  it  is  plain  that  the  court  meant  legally  impos- 
sible." ^ 

130.  Uncertainty.  Again,  a  promise  which  purports  to  be  a 
consideration  may  be  of  too  vague  and  unsubstantial  a  char- 
acter to  be  enforced. 

A  son  gave  a  promissory  note  to  his  father:  the  father's 
executors  sued  him  upon  the  note,  and  he  alleged  that  his 
father  had  promised  to  discharge  him  from  liability  in  con- 
sideration of  a  promise  on  his  part  that  he  would  cease  from 
complaining,  as  he  had  been  used  to  do,  that  he  had  not 
enjoyed  as  many  advantages  as  his  brothers.  It  was  said 
that  the  son's  promise  was  no  more  than  a  promise  "not  to 

o  Harvey  v.  Gibbons,  2  Lev.  161. 

'JBeebe  v.  Johnson,  19  Wend.  (N.  Y.l  500.  H.  &  W.  152:  (cf.  Adams  v. 
Messinger,  147  Mass.  185,  H.  &  W.  613);  Stevens  v.  Coon,  1  Pinney  (Wis.) 
356,  H.  &  W.  155;  Merrill  v.  Packer,  80  la.  542,  H.  &  W.  339  n. 
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bore  his  father,"  and  was  too  vague  to  form  a  consideration 
for  the  father's  promise  to  waive  his  rights  on  the  note." ' 

So  too  promises  to  pay  such  remuneration  as  shall  be  deemed 
right;  *  to  retire  from  the  practice  of  a  trade  so  far  as  the  law 
allows, '  have  been  held  to  throw  upon  the  courts  a  respon- 
sibility of  interpretation  which  they  were  not  prepared  to 
assume.  These  cases  correspond  with  offers  held  to  be  in- 
capable of  creating  legal  relations,  as  described  on  p.  50.^ 

131.  Forbearance  to  sue.  Cases  occur  in  Avhich  it  is  hard  to 
determine  whether  the  consideration  is  or  is  not  real.  A  good 
illustration  of  such  cases  is  afforded  by  promises  of  forbearance 
to  exercise  a  right  of  action  or  agreements  to  compromise 
a  suit. 

A  forbearance  to  sue,  even  for  a  short  time,  is  consideration 
for  a  promise,  although  there  is  no  waiver  or  compromise 
of  the  right  of  action.^ 

In  the  Alliance  Bank  v.  Broom f  Messrs.  Broom  being  largely 
indebted  to  the  bank  were  asked  to  give  security  for  the 
debt.  They  promised  to  assign  the  documents  of  title  to 
certain  goods ;  they  failed  to  do  so,  and  the  bank  sued  for 
specific  performance  of  the  promise. 

It  was  argued  that  the  promise  to  give  security  was  without 
consideration,  inasmuch  as  the  bank  gave  no  corresponding 
promise  not  to  sue :  but  the  court  held  that  "although  there 
was  no  promise  on  the  part  of  the  bank  to  abstain  for  any 
certain  time  from  suing  for  the  debt,  the  effect  was  that 
the  hank  did  give  and  Messrs.  Broom  received  the  benefit  of 
some  degree  of  forbearance,  not  indeed  for  any  definite  time, 
but  at  all  events  some  degree  of  forbearance."  * 

a  White  V.  Bluett,  23  L.  J.  Exch.  36.  !>  Taylor  v.  Brewer,  1  M.  &  S.  290. 

<:  Davies  v.  Davies,  36  Ch.  D.  359.  d  2  Dr.  &  Sm.  289. 

'  A  promise  to  pay  a  divorced  wife  an  allowance  if  she  would  conduct 
herself  with  sobriety  and  in  a  respectable,  orderly  and  virtuous  manner, 
was  held  to  rest  upon  a  sufficiently  definite  consideration.  Dunton  v. 
Dunton,  18  Vict.  L.  R.  114. 

^  See  sec.  65  ante.  Sherman  t).  Kitsmiller.  17  Serg.  &  R.  (Pa.)  45,  H.  &  W. 
157;  Hart  g.  GeorRiaJB^^lOl^a.  188,  H."&  W.  736;  Marble  v.  Standard 
Oil  Co.,  169  Mass.  553;  United" Press  v.  N.  Y.  Press  Co.,  164  N.  Y.  406; 
Fairplay  School  Tp.  v.  O'Neal,  127  Ind.  95.  But  that  is  certain  which 
can  be  rendered  certain.     Caldwell  v.  School  Dist.,  55  Fed.  Rep.  372. 

'  Pennsylvania  Coal  Co.  v.  Blake,  85  N.  Y.  226,  H.  &  W.  162. 

*  Actual  forbearance  relying  on  the  promise,  although  the  promisee  is 
not  bound  to  forbear,  has  been  held  to  be  a  good  consideration.  Strong  v. 
Sheffield,  144  N.  Y.  392;  Edgerton  v.  Weaver,  105  111.  43.  But  other  courts 
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To  use  the  expression  adopted  by  the  court  in  a  similar 
case,  the  promise  to  give  security  "stayed  the  hand  of  the 
creditor." 

But  in  order  that  the  forbearance  should  be  a  consideration 
some  liability  must  be  shown  to  exist/  or  to  be  reasonably 
supposed  to  exist  by  the  parties.^  In  Jones  v.  Ashburnham" 
action  was  brought  on  a  promise  to  pay  £20  to  the  plaintiff 
in  consideration  of  his  forbearance  to  sue  for  a  debt  which 
he  alleged  to  be  due  to  him  from  a  third  party  deceased. 
The  pleadings  did  not  state  that  there  were  any  representatives 
of  the  dead  man  towards  whom  this  forbearance  was  exercised, 
nor  that  he  had  left  any  assets  to  satisfy  the  claim.  It  was 
a  mere  promise  not  to  sue  persons  unknown  for  a  sum  which 
was  not  stated  to  be  in  existence  or  recoverable.  Such  a 
forbearance  was  held  to  be  no  consideration  for  a  promise. 
"How,"  said  Lord  EUenborough,  "does  the  plaintiff  show  any 
damage  to  himself  by  forbearing  to  sue  when  there  was  no 
fund  which  could  be  the  object  of  suit,  when  it  does  not  appear 
that  any  person  in  rerum  natura  was  liable  to  him?" 

132.  Compromise  of  suit.  The  compromise  of  a  suit  furnishes 
consideration  of  the  same  character.'  In  the  case  of  forbear- 
ance the  offer  may  be  put  thus:  "I  admit  your  claim  but  will 
do  or  promise  something- if  you  will  stay  your  hand."  In  the 
case  of  a  compromise  the  offer  is  "I  do  not  admit  your  claim" 
(or  "defense"  as  the  case  may  be),  "but  I  will  do  or  promise 
something  if  you  will  abandon  it." 

But  it  has  been  argued  that  if  the  claim  or  defense  is  of 
an  unsubstantial  character  the  consideration  fails.  The  answer 
is  to  be  found  in  the  judgment  of  Cockburn,  C.  J.,  in  Callisher 
V.  Bischojfsheim. 

"  Every  day  a  compromise  is  effected  on  the  ground  that  the  party  making 
it  has  a  chance  of  succeeding  in  it,  and  if  he  bona  fide  believes  that  he  has  a 
fair  chance  of  succeeding  he  has  a  reasonable  ground  for  suing,  and  his  for- 
bearance to  sue  will  constitute  a  good  consideration.  When  such  a  person 
forbears  to  sue,  he  gives  up  what  he  believes  to  be  a  right  of  action  and  the 

o  4  East.  455. 

have  held  that  if  the  promisee  has  made  no  promise  to  forbear  there  is  no 
consideration.  Manter  v.  Churchill,  127  Mass.  31;  Shupe  v.  Galbraith,  32 
Pa.  St.  10.  

>  Foster  v.  Metts,  55  Miss.  77,  H.  &  W.  164;  Finkv.  Smith,  170  Pa.  St.  124; 
Taylor  v.  Weeks,  129  Mich.  233. 

'  MulhoUand  v.  Bartlett,  74  111.  58;  Barlow  v.  Ocean  Ins.  Co.,  4  Met. 
(Mass.)  270;  Palfrey  v.  Portland  R.,  4  Allen  (Mass.)  55. 

»  Russell  V.  Cook,  3  Hill  (N.  Y.)  504,  H.  &  W.  165. 
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other  party  gets  an  advantage,  and  instead  of  being  annoyed  with  an  action 
he  escapes  the  vexations  incident  to  it.  It  would  be  another  matter  if  a 
person  made  a  claim  which  he  knew  to  be  mifounded  and,  by  a  compromise, 
derived  an  advantage  under  it:  in  that  case  his  conduct  would  be  fraudu- 
lent." «  1 

If  therefore  it  is  clear  that  one  of  the  parties  to  the  com- 
promise has  no  case,  and  knows  that  he  has  none,  the  agree- 
ment to  compromise  would  not  be  held  binding.* 

133.  Gratuitous  bailment.  A  different  kind  of  difficulty  has 
arisen  in  cases  of  the  gratuitous  bailment  or  deposit  of  chattels, 
and  in  cases  of  gratuitous  employment.  Here  the  law  imposes 
a  liability,  independent  of  contract,  upon  the  depositary  or  the 
person  employed.  The  relations  of  the  parties  therefore  origi- 
nate sometimes  in  contract,  sometimes  in  the  voluntary  act 
of  the  party  liable,  and  the  cases  need  to  be  carefully  studied 
in  order  to  ascertain  the  precise  legal  relation  with  which  the 
courts  are  dealing. 

A  chattel  may  be  bailed,  or  placed  in  the  charge  of  a  bailee 
or  depositary,  for  various  purposes  —  for  mere  custody, 
for  loan,  for  hire,  for  pledge,  for  carriage,  or  in  some  other 
way  to  be  dealt  with  or  worked  upon.    In  every  case  the 

a  Callisher  v.  BischofEsheim,  L.  R.  5  Q.  B.  449. 
»  Wade  V.  Simeon,  2  C.  B.  548. 

■  In  compromise  courts  are  generally  satisfied  if  the  promisee  honestly 
believes  in  his  claim.  Grandin  v.  Grandin,  49  N.  J.  L.  508;  Bowers  &c.  Co. 
ti.  Hess,  71  N.  J.  L.  327 ;  Wahl  v.  Barnum,  116  N.  Y.  87 ;  Zoebisch  v. 
Von  Minden,  120  N.  Y.  406;  Bellows  v.  Sowles,  57  Vt.  164,  H.  &  W.  110. 
Contra,  U.  S.  Mortgage  Co.  v.  Henderson,  111  Ind.  24;  Peterson  v.  Brei- 
tag,  88  Iowa,  418. 

It  would  seem  that  a  compromise  of  a  doubtful  claim,  (that  is  doubt- 
ful as  to  whether  there  is  any  claim  or  doubtful  as  to  the  amount  of  the 
claim,)  should  be  distinguished  from  a  forbearance  to  sue  upon  a  claim  of 
a  definite  amount.  In  forbearance  the  one  forbearing  simply  postpones 
his  suit;  he  does  not  agree  to  compromise  on  a  smaller  sum.  In  such  a 
case  it  would  seem  that  he  must  actually  have  a  well-founded  claim  to 
forbear,  or  the  consideration  is  of  no  value.  Foster  v.  Metts,  supra;  Mulhol- 
land  V.  Bartlett,  supra.  In  compromise  there  is  doubt,  followed  by  mu- 
tual concession.  The  doubt  may  be  as  to  whether  there  is  any  claim, 
and  the  plaintiff  may  agree  to  take  less  than  the  sum  claimed  and  the  de- 
fendant to  pay  something  where  he  believes  he  owes  nothing;  or  the  doubt 
may  be  as  to  the  amount  due,  and  an  amount  somewhere  between  the  two 
contended  for  may  be  agreed  upon.  In  these  cases  it  is  enough  if  the  plain- 
tiff honestly  believes  that  he  has  a  well-founded  claim,  not  because  there 
is  a  real  consideration,  but  because  "the  best  interests  of  society  require 
that  such  should  be  the  effect."  Russell  v.  Cook,  supra.  Many  cases,  how- 
ever, seem  to  make  no  distinction  between  mere  forbearance  and  com- 
promise. Hewett  V.  Currier,  63  Wis.  386  ;  Parsons  on  Cont.  (8th  ed.),  L 
*  441-2,  note. 
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relations  of  the  parties  originate  in  contract:  in  every  case  the 
law  imposes  on  the  bailee  a  duty  to  use  reasonable  care,  and 
treats  the  failure  to  use  such  care  as  a  wrong  independently 
of  contract. 

If  therefore  the  bailor  has  to  complain  of  failure  to  use 
care  he  brings  an  action  for  negligence:  if  his  matter  of  com- 
plaint extends  beyond  this  he  must  rely  upon  the  terms  of 
the  contract." 

But  if  the  bailment  is  gratuitous,  and  the  action  is  ex 
contractu,  we  must  seek  for  the  consideration  which  supports 
the  contract.  It  has  been  laid  down  constantly,  and  may 
be  taken  as  settled  law,  that  the  fact  of  parting  with  the 
possession  of  property  is  a  detriment  to  the  bailor  which 
furnishes  consideration  for  a  promise  by  the  bailee  to  take 
reasonable  care  of  the  property,  or  to  do  certain  services  in 
respect  of  it.' 

Thus  A  allowed  two  bills  of  exchange  to  remain  in  the 
hands  of  X,  and  X  thereon  promised  that  if  he  could  get 
the  bills  discoimted  he  would  do  so  and  pay  the  proceeds  to  the 
accoimt  of  A.  This  promise  was  held  to  be  made  on  good 
consideration,  namely  the  permission  given  to  X  to  retain 
the  custody  of  the  bUls."  ^ 

It  will  be  noted  that  the  bailee  here  undertook  something 
more  than  mere  custody,  that  the  action  was  ex  contractu, 
and  that  therefore  consideration  was  required  to  be  shown. 

In  the  case  of  bailment  of  a  chattel  the  owner  parts  with 
possession,  but  no  such  consideration  is  to  be  found  in  cases 
of  gratuitous  employment. 

134.  Gratuitous  service.  A  offers  to  do  Z  a  service  without 
reward :  the  offer  is  accepted :  no  action  would  lie  if  the  service 
were  not  performed,  because  there  is  no  consideration  for  the 
promise  of  A:  and  yet  there  is  abundant  authority  for  saying 
that  if  the  service  is  entered  upon,  and  performed  so  negligently 
that  X  thereby  suffers  loss  or  injury,  there  is  a  liability  which 
the  courts  would  recognize. 

A  promised  X  to  build  him  a  warehouse  by  a  certam  day. 

»  Turner  v.  Stallibrass,  [1898]  1  Q.  B.  60.         ^  Hart  v.  Miles,  4  C.  B.,  N.  S.  571. 

•  Robinson  v.  Threadgill,  13  Ired.  (N.  C.)  39;  Clark  v.  Gaylord,  24  Conn. 
484.  But  the  theory  of  contract  in  gratuitous  bailment  is  largely  fictitious, 
as  for  example  in  the  case  of  a  finder  of  lost  goods.  Smith  v.  Nassau  &c. 
R.,  27  N.  H.  86. 

'  Wilton  V.  Eaton,  127  Mass.  174. 


Chap.  II]  FORM  AND  CONSIDERATION  113 

X  sued  A  for  non-completion  of  the  warehouse  within  the 
promised  time,  and  also  for  having  increased  the  cost  of 
the  building  by  having  used  new  materials  instead  of  old 
materials,  which  he  was  ordered  to  use  as  far  as  they  would  go. 

The  promise  of  A  was  gratuitous,  and  the  court  held  that 
though,  for  want  of  consideration,  he  was  not  liable  on  his  prom- 
ise to  complete  within  a  given  time,  yet  that  he  was  liable  for  a 
misfeasance  in  that  having  entered  on  the  employment  he  had, 
by  his  disobedience  to  orders,  increased  the  cost  of  the  work." 

Again,  Coverdale  undertook,  gratuitously,  to  effect  an  in- 
surance of  Wilkinson's  house.  This  he  did,  but  owing  to  his 
neglect  of  some  formalities  Wilkinson  could  recover  nothing 
on  the  policy  when  the  house  was  burned  down.  Coverdale 
was  held  liable  in  damages  to  Wilkinson,'  but  if  he  had  not 
effected  the  insurance  he  would  have  incurred  no  liability.'  ^ 

135.  Grounds  of  liability  for  gratuitous  undertakings.  We 
may  base  this  liability  on  old  decisions  in  which  the  courts 
gave  damages  for  the  misfeasance  of  an  undertaking,  though 
they  did  not  i-ecognize  a  non-feasance  as  a  groimd  of  action. 
Or  we  may  take  the  broad  ground  adopted  by  Willes,  J.,  in 
Skelton  v.  L.  &  N.  W.  Railway  Co."  "  If  a  person  undertakes 
to  perform  a  voluntary  act  he  is  liable  if  he  performs  it  im- 
properly, but  not  if  he  neglects  to  perform  it." 

But  there  is  another  possible  view.  In  the  contract  man- 
datum  no  liability  was  created  until  the  service  asked  for  was 
entered  upon  ;  thenceforward  the  one  party  was  bound  to  use 
reasonable  care  in  performance,  the  other  was  bound  to  in- 
demnify against  loss  incurred  in  doing  the  service.  Such 
liabilities,  reasonable  enough  in  themselves,  are  difficult  to 
reconcile  with  a  logical  use  of  the  English  doctrine  of  considera- 
tion. It  remains  a  question  whether  they  may  not  be  excep- 
tions to  its  universal  application  in  contract.' 

(c)  Third  test  of  reality  of  consideration 

136.  Unreal  consideration.    Does  the  promisee  do,  forbear, 

<•  Elsee  V.  Gatward,  5  T.  R.  143.  ''  Wilkinson  v.  Coverdale,  1  Esp.  75. 

-  L.  R.,  2  C.  P.  636. 

'  Baxter  &  Co.  v.  Jones,  6  Ont.  L.  R.  360  (agent  liable  for  misfeasance). 

'  Thom^v^  Deas,  4  Johns.  (N.  Y.)  84,  H.  &  W.  167;  McCauley  v.  David- 
son, 10  Minn.  418;  Melbourne  &c.  R.  v.  Louisville  &c.  R.,  88  Ala.  443; 
Preston  v.  Prather,  137  U.  S.  604;  Isham  v.  Post,  141  N.  Y.  100;  Swentzei 
V.  Penn  Bank,  147  Pa.  St.  140. 

'  See  Beale,  Gratuitous  Undertakings,  5  Harv.  Law  Rev.  222. 
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suffer  or  promise  more  than  that  to  which  he  is  legally  bound? 
If  the  promisor  gets  nothing  in  return  for  his  promise  but  that  to 
which  he  is  already  legally  entitled,  the  consideration  is  unreal.' 

137.  Performance  of  public  duty.  This  may  occur  where  the 
promisee  is  under  a  public  duty  to  do  that  which  he  promises 
to  do.  Where  a  witness  has  received  a  subpoena  to  appear  at 
a  trial,  a  promise  to  pay  him  anything  beyond  his  expenses  is 
based  on  no  consideration,  the  witness  is  bound  to  appear  and 
give  evidence."  ^ 

But  a  police-constable  who  sued  for  a  reward  offered  for 
the  supply  of  information,  leading  to  a  conviction,  was  held 
entitled  to  recover,  since  the  services  rendered  were  outside 
the  scope  of  his  ordinary  duties.*  * 

On  the  same  principle  a  promise  not  to  do  what  a  man 
legally  cannot  do  is  an  unreal  consideration.  The  case  of 
Wade  V.  Simeon,'  cited  in  discussing  forbearance  as  a  considera- 
tion, is  a  sufficient  illustration  of  this  point. 

138.  Promise  to  perform  existing  contract.  Again,  we  find 
imreality  of  consideration  where  the  promisee  undertakes  to 
fulfill  the  conditions  of  an  existing  contract.* 

a  Collins  1).  Godefroy,  1  B.  &  A.  950.        <>  England  v.  Davidson,  11  A.  &  E.  856. 
=  2  C.  B.  648. 

'  Tolhurst  V.  Powers,  133  N.  Y.  460,  H.  &  W.  174;  Smith  v.  Whildin, 
10  Pa.  St.  39,  H.  &  W.  176 ;  Hogan  v.  Stophlet,  179  lU.  150 ;  Foley  v. 
Piatt,  105  Mich.  635. 

'  Dodge  V.  Stiles,  26  Conn.  463. 

'  Bronnenberg  v.  Cobum,  110  Ind.  169;  Studley  v.  Ballard,  169  Mass. 
295;  McCandless  v.  Alleghany  &c.  Co.,  152  Pa.  St.  139,  H.  &  W.  177  n. 

*  Where  A  and  B  have  an  enforcible  contract  which  A  refuses  to  per- 
form, and  B  promises  A  an  additional  sum  to  perform  it,  or  to  promise  to 
perform  it,  there  are  these  possible  views  of  the  situation :  (1)  It  is  generally 
held  that  B'b  promise  is  without  consideration  in  that  A  is  simply  doing 
what  he  is  already  legally  bound  to  do.  Lingenfelder  v.  Wainwright  Brewing 
Co.,  103  Mo.  578,  H.  &  W.  181;  Main  Street  Co.  v.  Los  Angeles  Co.,  129  Cal. 
301;  Goldsborough  v.  Gable,  140  111.  269;  McCarty  v.  Hampton  Building 
Ass'n,  61  Iowa,  287 ;  Runkle  v.  Kettering,  127  Iowa,  6 ;  Esterly  Co.  v. 
Pringle,  41  Neb.  265;  Vanderbilt  v.  Schreyer,  91  N.  Y.  392  (but  see  N.  Y. 
cases  below) ;  Carpenter  v.  Taylor,  164  N.  Y.  171,  177  ;  Jughardt  v.  Rey- 
nolds, 68  N.  Y.  App.  Div.  171 ;  Erb  v.  Brown,  69  Pa.  St.  216 ;  Gaar  v. 
Green,  6  N.  Dak.  48;  Alaska  &c.  Ass'n  v.  Domenico,  117  Fed.  Rep.  99. 
(2)  Some  cases  hold  that  the  forming  of  the  new  contract  is  evidence  that 
the  parties  mutually  agree  to  rescind  the  old  one  and  extinguish  the  right 
of  action  for  its  breach,  and  the  new  contract  therefore  stands  as  if  no 
previous  one  had  been  made.  Coyner  v.  Lynde,  10  Ind.  282,  H.  &  W. 
177  (but  see  Reynolds  v.  Nugent,  25  Ind.  328);  Connelly  v.  Devoe,  37 
Conn.  570;  Munroe  v.  Perkins,  9  Pick.  (Mass.)  298;  Rogers  v.  Rogers,  139 
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In  the  course  of  a  voyage  from  London  to  the  Baltic  and 
back  two  seamen  deserted,  and  the  captain,  being  unable  to 
supply  their  place,  promised  the  rest  of  the  crew  that  if  they 
would  work  the  vessel  home  the  wages  of  the  two  deserters 
should  be  divided  amongst  them.  The  promise  was  held  not 
to  be  binding. 

"The  agreement  is  void  for  want  of  consideration.  There  was  no  con- 
sideration for  the  ulterior  pay  promised  to  the  mariners  who  remained 
with  the  ship.  Before  they  sailed  from  London  they  had  midertaken 
to  do  all  they  could  under  all  the  emergencies  of  the  voyage.  .  .  .  The 
desertion  of  a  part  of  the  crew  is  to  be  considered  an  emergency  of  the 
voyage  as  much  as  their  death;  and  those  who  remain  are  bound  by  the 
terms  of  their  original  contract  to  bring  the  ship  in  safety  to  her  destined 
port."  "  ' 

But  the  decision  would  have  been  otherwise  if  uncontem- 
plated risks  had  arisen."  ^  The  contract  into  which  a  seaman 
usually  enters,  contains  an  implied  condition  that  the  ship 
should  be  seaworthy.  So  where  a  seaman  had  signed  articles 
of  agreement  to  help  navigate  a  vessel  home  from  the  Falk- 
land Isles,  and  the  vessel  proved  to  be  unseaworthy,  a  prom- 

"  Stilk  V.  Myrick,  2  Camb.  317.  »  Hartley  v.  Ponsonby,  7  E.  &  B.  872. 

Mass.  440;  Lattimore  v.  Harsen,  14  Johns.  (N.  Y.)  330;  Stewart  v.  Ketel- 
tas,  36  N.  Y.  388  (but  see  N.  Y.  cases  cited  above);  Moore  v.  Detroit  Loco- 
motive Works,  14  Mich.  266;  Goebel  v.  Linn,  47  Mich.  489  (but  see 
Widiman  v.  Brown,  83  Mich.  241);  Lawrence  v.  Davey,  28  Vt.  264. 
Some  courts  admit  this  doctrine  only  in  case  there  is  some  unforeseen 
diflBculty  or  hardship  in  the  first  contract.  King  v.  Duluth  &c.  Ry.,  61 
Minn.  482,  H.  &  W.  738;  Osborne  v.  O'Reilly,  42  N.  J.  Eq.  467.  (3)  At 
least  one  case  has  treated  the  new  contract  as  an  attempt  to  mitigate 
the  damages  from  the  breach  of  the  first,  and  apparently  regarded  both 
contracts  as  enforcible,  much  as  if  the  new  contract  had  been  made 
with  another  party.  Endriss  v.  Belle  Isle  Co.,  49  Mich.  279,  H.  &  W. 
180. 

If  a  debt  is  due  and  the  creditor  agrees  to  extend  the  time  for  payment 
on  consideration  that  the  debtor  will  not  pay  until  that  time  has  elapsed 
and  will  pay  interest  at  the  same  rate  the  debt  already  bears,  some  courts 
hold  that  the  promise  to  extend  the  time  rests  upon  a  sufficient  considera- 
tion. Fowler  v.  Brooks,  13  N.  H.  240;  Chute  v.  Pattee,  37  Me.  102;  Fawcett 
V.  Freshwater,  31  Oh.  St.  637;  Simpson  v.  Evans,  44  Minn.  419.  But  there 
are  weighty  authorities  to  the  contrary.  Olmstead  v.  Latimer,  158  N.  Y. 
313;  Wilson  v.  Powers,  130  Mass.  127;  Dare  v.  Hall,  70  Ind.  545. 

•  Accord  :  Bartlett  v.  Wyman,  14  Johns.  (N.  Y.)  260  (crew  by  threats 
of  desertion  compelled  master  to  promise  higher  wages).  But  see  contra 
Lattimore  v.  Harsen,  14  Johns.  (N.  Y.)  330  (one  under  bond  with  penalty 
to  open  roadway  promised  additional  compensation  not  to  abandon  existing 
contract). 

'  See  King  v.  Duluth  &c.  Ry.,  61  Minn.  482,  9.  &  W.  738. 
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ise  of  extra  reward  to  induce  him  to  abide  by  his  agreement 
was  held  to  be  binding." ' 

139.  Performance  of  existing  contract.  The  actual  perform- 
ance of  that  which  a  man  is  legally  bound  to  do,  stands  on  the 
same  footing  as  his  promise  to  do  that  which  he  is  legally  com- 
pellable to  do.^  This  rule  seems  a  logical  deduction  from  the 
doctrine  of  consideration,  but  some  applications  of  it  have  met 
with  severe  criticism. 

140.  Same.  The  payment  of  a  smaller  sum  in  satisfaction  of 
a  larger  is  not  a  good  discharge  of  a  debt." '  Such  payment  is 
no  more  than  a  man  is  already  bound  to  do,  and  is  no  considera- 
tion for  a  promise,  express  or  implied,  to  forego  the  residue 
of  the  debt.  The  thing  done  or  given  must  be  somehow  different 
to  that  which  the  recipient  is  entitled  to  demand,  in  order  to 
support  his  promise.  The  difference  must  be  real,  but  the  fact 
that  it  is  slight  will  not  destroy  its  efficacy  in  constituting  a 
consideration,  for  if  the  courts  inquired  whether  the  thing 
done  in  return  for  a  promise  was  sufficiently  unlike  that  to 
which  the  promisor  was  already  bound,  they  would  inquire 
into  the  adequacy  of  the  consideration.  Thus,  the  giving  a 
negotiable  instrument  for  a  money  debt,  or  "  the  gift  of  a  horse, 
a  hawk  or  a  robe,  in  satisfaction,  is  good.  For  it  shall  be  in- 
tended that  a  horse,  a  hawk  or  a  robe  might  be  more  beneficial 
to  the  plaintiff  than  money,  in  respect  of  some  circumstance, 

»  Turner  v.  Owen,  3  F.  &  F.  176. 

'I  It  is  strange  that  this  rule  should  still  be  spoken  of  as  the  rule  in  Cumber  v. 
Wane  (1  Sm.  L.  C.  325,  ed.  10).  In  that  case  it  was  held  that  a  promissor}'  note  for 
£5  was  no  satisfaction  for  a  debt  of  £15,  not  because  there  was  no  consideration  (for 
a  negotiable  instrument  was  given  for  a  debt)  but  because  the  satisfaction  was  inad- 
equate.  Such  a  decision  would  hardly  be  supported  now. 

'  If  under  a  contract  one  has  an  alternative  or  option  and  gives  this  up 
for  a  new  promise,  there  is  a  sufficient  consideration.  Thomson  v.  Way, 
172  Mass.  423. 

'  Parmelee  v.  Thompson,  45  N.  Y.  58  (payment  of  costs  of  a  suit  on  a  note 
is  no  consideration  for  promise  to  extend  the  time  for  payment  of  the  note) ; 
Warren  v.  Hodge,  121  Mass.  106  (payment  of  part  of  a  debt  is  no  considera- 
tion for  promise  to  extend  the  time  for  the  payment  of  the  balance) ;  Robin- 
son V.  Jewett,  116  N.  Y.  40;  Dow  v.  Syracuse  &c.  R.,  81  N.  Y.  App.  Div. 
362;  Eastman  v.  Miller,  113  Iowa,  404. 

'  Such  is  the  prevailing  rule.  Bender  v.  Been,  78  Iowa,  283,  H.  &  W. 
87;  Hoidale  v.  Wood,  93  Minn.  190.  See  1  Cyc.  319,  note  94.  It  is  changed 
by  statute  in  some  states.  1  Cyc.  322.  And  by  judicial  decision  in  one  state. 
Clayton  v.  Clark,  74  Miss.  499,  H.  &  W.  750.  And  in  one  or  more  where 
a  written  receipt  in  full  is  given.  1  Cyc.  322;  Dreyfus  v.  Roberts  (Ark.) 
69  L.  R.  A.  823.  Payment  of  a  smaller  sum  by  a  third  party  is  sufficient. 
Clark  V.  Abbott,  53  Minn.  88.    See  sec.  278  post. 
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or  otherwise  the  plaintiff  would  not  have  accepted  it  in  satis- 
faction." " ' 

It  would  hardly  seem  open  to  doubt  that  a  promise,  not 
under  seal,  to  forego  legal  rights,  must  needs  depend  for  its 
v^alidity  upon  the  rules  common  to  all  promises.  But  we 
should  look  at  a  promise  of  this  sort  when  it  is  made  before, 
or  again  when  it  is  made  after,  the  contract  is  broken:  for 
the  general  rule  is  subject  to  some  variations  of  detail  in  the 
two  cases. 

Contract  executory.  If  a  contract  is  wholly  executory,  and 
the  liabilities  of  both  parties  as  yet  unfulfilled,  it  can  be  dis- 
charged by  mutual  consent,  the  acquittance  of  each  from  the 
other's  claims  being  the  consideration  for  the  promise  of  each 
to  waive  his  own.^ 

Contract  executed.  A  contract  in  which  A,  one  of  the  parties, 
has  done  his  part,  and  X,  the  other,  remains  liable,  cannot 
(except  in  the  case  of  bills  of  exchange  or  promissory  notes) 
be  discharged  by  mere  consent,  but  it  may  be  discharged  by 
the  substitution  of  a  new  agreement."  A  has  supplied  X  with 
goods  according  to  a  contract.  X  owes  A  the  price  of  the  goods. 
If  A  waives  his  claim  for  the  money,  where  is  the  consideration 
for  his  promise  to  waive  it?  If  A  and  X  substitute  a  new  agree- 
ment, to  the  effect  that  X  on  paying  half  the  price  shall  be 
exonerated  from  paying  the  remainder,  where  is  the  con- 
sideration for  A's  promise  to  forego  the  pajmaent  of  half  the 
sum  due  to  him?  The  new  agreement  needs  consideration: 
there  must  be  some  benefit  to  A  or  detriment  to  X  in  return 
for  A's  promise.  Detriment  to  X  there  can  be  none  in  pay- 
ing half  of  a  sum  the  whole  of  which  he  may  at  any  time 
be  compelled  to  pay ;  and  benefit  to  A  there  can  be  none  in 
receiving  a  portion  of  a  sum  the  payment  of  which  he  can 
at  any  time  ompel.  .  Unless  A  receives  something  different  in 
kind,  a  chattel,  or  a  negotiable  instrument,  or  a  fixed  for  an 
uncertain  sum,  his  promise  is  gratuitous  and  must  be  made 
under  seal." ' 

^  Pinnel's  case,  5  Co.  Rep.  117.      !■  Foster  v.  Dawber,  6  Ex.  839.   See  Part  V,  Ch.  I. 
=  Goddard  «.  O'Brien,  9  Q.  B.  D.  37. 

'  Jaffray  v.  Davis,  124  N.  Y.  164,  H.  &  W.  187.  But  giving  a  promissory- 
note  for  part  of  a  debt  was  held  insufficient  to  support  a  promise  to  release 
the  balance  in  Shanley  v.  Koehler,  80  N.  Y.  App.  Div.  566,  aff'd  178  N.  Y. 
556.   See  also  Arend  v.  Smith,  151  N.  Y.  502,  H.  &  W.  748  n. 

'  Gutter  V.  Cochrane,  116  Mass.  408.     See  sec.  350,  post. 

'  Collyer  v.  Moulton,  9  R.  I.  90,  H.  &  W.  522.    See  sec.  351,  post. 
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Contract  broken.  We  now  come  to  cases  where  the  contract 
is  broken  and  a  promise  made  to  forego  the  right  arising  from 
the  breach. 

Where  the  right  itself  is  in  dispute  the  suit  may  be  com- 
promised as  already  described.' 

Where  the  right  is  undisputed,  the  amount  due  may  be  un- 
certain or  certain. 

If  it  is  uncertain,  the  pajmient  of  a  liquidated  or  certain 
sum  would  be  consideration  for  foregoing  a  claim  for  a  larger 
though  uncertain  amount."  ^ 

If  it  is  certain,  the  promise  to  forego  the  claim  or  any 
portion  of  it  can  only  be  supported  by  the  giving  of  something 
different  in  kind,  or  by  a  payment  at  an  earlier  date  or  in 
different  manner  to  that  agreed  on.' 

And  whether  the  sum  due  is  of  certain  or  uncertain  amount 
the  consideration  for  the  promise  to  forego  must  be  executed. 
The  parties  must  not  only  have  agreed,  but  their  agreement 
must  be  carried  out  if  it  is  to  be  an  answer  to  the  original 
cause  of  action.  Where  it  has  been  carried  out  it  is  an  accord 
and  satisfaction,  where  it  has  not  been  carried  out  it  is  an 
accord  executory.  As  is  said  in  an  old  case,  "accord  executed  is 
satisfaction:  accord  executory  \s  only  substituting  one  cause  of 
action  in  the  room  of  another,  which  might  go  on  to  any  ex- 
tent." "  ' 

Some  denunciation  and  some  ridicule  have  been  expended 
on  the  rule  that  the  payment  of  a  smaller  sum  in  satisfaction 
of  a  larger  is  not  a  good  discharge  of  a  debt.^  And  yet,  as 
was  said  in  a  judgment  in  which  the  House  of  Lords  recently 
affirmed  the  rule,  "it  is  not  really  unreasonable,  or  practically 
inconvenient,  that  the  law  should  require  particular  solem- 

"  Wilkinson  v.  B.vers,  1  A.  &  E.  106.  *  Lynn  v.  Bruce,  2  H.  Bl.  319. 

'  RusseU  V.  Cook,  3  Hill  (N.  Y.)  504,  H.  &  W.  165;  WaM  v.  Bamum,  116 
N.  Y.  87. 

=  Nassoiy  v.  Tomlinson,  148  N.  Y.  326,  H.  &  W.  864;  Fuller  v.  Kemp, 
138  N.  Y.  231,  s.  c.  20  L.  R.  A.  785,  where  in  a  note  will  be  found  a  large 
collection  of  cases  on  payment  of  a  smaller  sum  in  discharge  of  a  larger. 

'  Jaffray  v.  Davis,  124  N.  Y.  164,  H.  &  W.  187;  Kidder  v.  Kidder,  33 
Pa.  St.  268,  H.  &  W.  625.  For  instances  of  new  consideration,  see  1  Cyc. 
323-329. 

*  See  Kromer  v.  Heim,  75  N.  Y.  574,  H.  &  W.  627.     See  sec.  405,  post. 

'  See  Ames,  Two  Theories  of  Consideration,  12  Harv.  Law  Rev.  at  p. 
525,  where  the  question  is  admirably  discussed,  and  where  also  is  a  refer- 
ence to  the  state  statutes  which  have  changed  the  law  in  this  respect. 
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nities  to  give  to  a  gratuitous  contract  the  force  of  a  binding 
obligation."  " 

There  seems  to  be  no  difference  between  a  promise  by  A  to 
X  to  give  him  £45  on  demand,  and  a  promise  by  A  to  Z  to 
excuse  him  £45  out  of  £50  then  due.  If  consideration  is 
needed  in  the  one  case,  it  is  needed  in  the  other,  and  there  can 
be  no  reason  why  the  law  should  favor  a  man  who  is  excused 
money  which  he  ought  to  pay,  more  than  a  man  who  is  pro- 
mised money  which  he  has  not  earned.* 

141.  Composition  with  creditors.  A  composition  with  credi- 
tors appears  at  first  sight  to  be  an  infraction  of  the  rule,  inas- 
much as  each  creditor  undertakes  to  accept  a  less  sum  than  is 
due  to  him  in  satisfaction  of  a  greater.  But  the  promise  to  pay, 
or  the  payment  of  a  portion  of  the  debt,  is  not  the  consideration 
upon  which  the  creditor  renounces  the  residue.  That  this  is  so  is 
apparent  from  the  case  of  Fitch  v.  Sutton.^  There  the  defendant, 
a  debtor,  compounded  with  his  creditors  and  paid  them  7s.  in 
the  pound;  he  promised  the  plaintiff,  who  was  one  of  the 
creditors,  that  he  would  pay  him  the  residue  when  he  could; 
but  the  plaintiff  nevertheless  gave  him  a  receipt  of  all  claims 
which  he  might  have  against  him  "from  the  beginning  of 
the  world  to  that  day."  The  plaintiff  subsequently  brought 
an  action  for  the  residue  of  his  claim;  the  defendant  pleaded 
the  acceptance  of  7s.  in  the  pound  in  full  of  all  demands:  but 
this  was  held  to  be  no  answer  to  the  plaintiff's  claim. 

"It  is  impossible,"  said  Lord  EUenborough,  "to  contend  that  acceptance 
of  £17  10s.  is  an  extinguishment  of  a  debt  of  £50.  There  must  be  some  con- 
sideration for  a  relinquishment  of  the  residue;  something  collateral,  to 
show  a  possibility  of  benefit  to  the  party  relinquishing  his  further  claim, 
otherwise  the  agreement  is  rmdum  ■pactum. 

The  consideration  in  a  composition  with  creditors  must 
therefore  be  something  other  than  the  mere  acceptance  of  a 
smaller  sum  in  satisfaction  of  a  larger:  it  is  the  substitution  of 
a  new  agreement  with  new  parties  and  a  new  consideration. 

The  common  law  on  this  point  (apart  from  the  various 
Bankruptcy  Acts)  was  settled  in  the  case  of  Good  v.  Cheesman." 
There  the  defendant,  a  debtor  who  had  compounded  with 
his  creditors,  set  up  as  against  an  individual  creditor  suing 
for  the  whole  of  his  debt,  not  a  separate  promise  by  that 

<■  Foakes  v.  Beer,  9  App.  Ca.  605.  »  5  East,  230.  =  2  B.  &  Ad.  328. 

'  For  a  case  escaping  the  rule  on  the  theory  of  gift,  see  Gray  v.  Barton, 
55  N.  Y.  68. 
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creditor  to  forego  the  residue,  but  a  composition  made  with  all 
the  creditors.  The  composition  was  held  to  be  a  good  defense 
to  the  action,  and  the  consideration  which  supported  each 
creditor's  promise  to  accept  a  lesser  sum  in  satisfaction  of 
a  greater  was  thus  stated  by  Parke,  J. :  —  "Here  each  creditor 
entered  into  a  new  agreement  with  the  defendant  (the  debtor), 
the  consideration  of  which,  to  the  creditor,  was  a  forbearance 
by  all  the  other  creditors,  who  were  parties,  to  insist  upon 
their  claims."  "  It  is  not  the  payment  of  a  portion  of  the  debt, 
which  forms  the  consideration  in  the  case  of  a  composition 
with  creditors,  but  the  substitution  of  a  new  agreement  with 
different  parties  for  a  previous  debt." ' 

The  composition  with  creditors  is  therefore  no  exception 
to  the  general  rule,  inasmuch  as  the  debtor  not  only  pays  the 
creditor  a  portion  of  the  sum  due,  but  procures  a  promise  by 
each  of  his  other  creditors,  or  by  a  certain  number  of  them, 
that  each  will  be  content  with  a  similar  proportionate  pa5mient 
if  the  others  will  forbear  to  ask  for  more.  And  creditor  X 
not  merely  gets  payment  of  10s.  in  the  pound  from  his  debtor 
A,  but  a  promise  from  creditors  Y  and  Z  that  they  too  will 
be  content  with  a  payment  of  10s.  in  the  pound.  ^ 

142.  [Mutual  subscriptions  to  a  charity.]' 

«  Good  V.  Cheesman,  2  B.  &  Ad.  335. 

6  Boyd  V.  Hind,  1  H.  &  N.  938.    Slater  ».  Jones,  L.  R.  8  Ex.  at  p.  193. 

1  Williams  v.  Carrington,  1  Hilt.  (N.  Y.)  515,  H.  &  W.  195;  Perkins  v. 
Lockwood,  100  Mass.  249,  H.  &  W.  197;  Brown  v.  Famham,  48  Minn.  317. 

^  There  are  several  possible  views  of  the  grounds  for  enforcing  a  com- 
position with  creditors.  (1)  That  the  consideration  moves  from  the  debtor, 
and  consists  in  his  procuring  the  promises  of  the  other  creditors.  This  is 
the  view  of  the  author.  It  is  open  to  the  objection  that  it  is  not  always  the 
case  that  the  debtor  procures  these  promises.  The  composition  would 
be  equally  binding  if  the  creditors  first  agreed  among  themselves  and  the 
debtor  accepted  their  offer.  (2)  That  the  creditors  mutually  promise  each 
other  for  the  benefit  of  the  debtor,  the  consideration  moving  from  each  cred- 
itor and  consisting  in  the  detriment  he  suffers  in  taking  less  than  he  is  enti- 
tled to,  relying  on  the  promises  of  the  other  creditors  to  do  the  same.  This 
view  could  not  be  pressed  in  jurisdictions  where  a  stranger  to  the  considera- 
tion cannot  enforce  the  promise.  Wharton  on  Cont.,  §  527;  Bishop  on  Cont., 
§  55.  (3)  That  the  promises  are  enforced  on  the  ground  of  estoppel,  since  it 
would  be  a  fraud  on  the  other  creditors  to  permit  one  to  recover  more  than 
he  has  agreed  to  take  when  they  have  taken  less  than  they  are  entitled  to, 
relying  on  his  promise  to  do  the  same.  Metcalf  on  Cont.,  p.  192.  Sometimes 
one,  and  often  all,  of  these  reasons  are  assigned.  Perkins  v.  Lockwood,  100 
Mass.  249,  H.  &  W.  197;  Williams  v.  Carrington,  1  Hilt.  (N.  Y.)  515,  H.  &  W. 
195;  Murray  v.  Snow,  37  Iowa,  410.   See  Ames,  12  Harv.  Law  Rev.  526-528. 

'  Mutual  subscriptions.  An  analogous  problem  arises  in  the  case  of  mutual 
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143.  Promise  to  perform  contract  with  third  party.  It  is  not 
difficult  to  see  that  consideration  is  unreal  if  it  consist  in  a 
promise  given  to  perform  a  public  duty,  to  perform  a  contract 
already  made  with  the  promisor,  or  to  discharge  an  existing 
liability.  It  is  harder  to  answer  the  question  whether  the  per- 
formance or  promise  to  perform  an  existing  contract  with  a 
third  party  is  a  real  consideration.* 

We  must  note  two  cases  dealing  with  this  form  of  considera- 
tion. 

promises  to  subscribe  money  to  a  charitable  object.  Divergent  views  are 
taken  of  this  problem.  (1)  If  the  subscription  is  in  effect  an  offer  to  pay 
in  case  the  promisee  will  do  certain  things,  as  procure  additional  subscrip- 
tions up  to  a  fixed  amount  (Roberts  v.  Cobb,  103  N.  Y.  600),  or  procure 
subscriptions  and  an  effective  charter  for  a  college  (Keuka  CnHfiffft  i>-  Ray, 
167  N.  Y.  96),  the  doing  of  the  act  is  a  sufficient  consideration  to  support 
the  promise.  Shgryin  ■;>  Fl^t.dhpr,  168  Mass.  413,  H.  &  W.  761.  The  request 
need  not  be  expressed;  it  may  be  implied.  Keuka  College  v.  Ray,  supra. 
Hence  in  many  cases  the  subscription  is  enforced  if  the  promisee  has  en- 
tered upon  the  work  or  incurred  liabilities  on  the  faith  of  the  subscriptions. 
Beatty  v.  Western  College,  177  111.  280;  First  M.  E.  Church  v.  Donnell, 
110  Iowa,  5;  Albert  Lea  College  v.  Brown,  88  Minn.  624;  Hodges  v.  Nalty, 
104  Wis.  464 ;  Irwin  v.  Lombard  Univ.,  56  Oh.  St.  9,  H.  &  W.  761  n. 
This  sometimes  becomes  a  kind  of  estoppel  contract  like  that  in  Ricketts 
V.  Scothom,  57  Neb.  51,  H.  &  W.  732.  See  Beatty  v.  Western  College,  supra. 
But  if  no  act  be  done  or  liability  incurred  on  the  faith  of  a  subscription,  it 
may  be  revoked,  and  it  is  revoked  by  the  death  of  the  subscriber,  irattjj. 

JJ'r.,«t»P«,-0a^44-43K    H    A:  W    3fi-    Pr-Pshyt-riBT,  nh^^rr\,  „   Onnppr    112  N.  Y. 

517,  H.  &  W.  756;  Cottage  St.  Church  v.  Kendall,  121  Maes.  528.  i2)  It  is 
held  in  some  jurisdictions  that  the  acceptance  of  the  subscription  by  the 
trustees  of  the  charity  implies  a  promise  on  their  part  to  execute  the  work 
contemplated,  and  this  supports  the  subscriptions.  Trustees  v.  Haskell, 
73  Me.  140;  Collier  v.  Baptist  Ed.  Soc,  8  B.  Men.  (Ky.)  68;  Helfenstein's 
Estate,  77  Pa.  St.  328;  Superior  Land  Co.  v.  Bickford,  93  Wis.  220;  Martin 
■II  MpIp!^,  170  Ma.^fi,  114.  (3)  A  few  jurisdictions  hold  that  the  promises 
of  the  subscribers  mutually  support  each  other.  This  view  implies  that  a 
stranger  to  the  consideration  may  enforce  the  promise.  Higert  v.  Indiana 
Asbury  Univ.,  53  Ind.  326;  Christian  College  v.  Hendley,  49  Cal.  347; 
Edinboro  Acad.  v.  Robinson,  37  Pa.  St.  210;  Lathrop  v.  Knapp,  27  Wis. 
214  ;  Irwin  v.  Lombard  University,  56  Oh.  St.  9  (semble) ;  Allen  v.  Duffie, 
43  Mich.  1.  It  is  pointed  out  in  Martin  v.  Meles,  179  Mass.  114,  that  while 
the  theory  of  mutual-promise  consideration  is  generally  rejected  in  these 
cases,  it  still  prevails  in  the  case  of  composition  of  creditors. 

Mutual  subscriptions  for  a  business  purpose,  as  contrasted  with  a  char- 
itable purpose,  may  be  distinguished;  in  such  cases  there  is  usually  some 
valuable  consideration  moving  to  the  subscriber.  Martin  v.  Meles,  179 
Mass.  114;  Davis  v.  Campbell,  93  Iowa,  524.  So  also  in  case  of  mutual 
promises  among  dealers  as  to  the  conduct  of  their  business.  Stovall  v. 
McCutchen,  107  Ky.  577,  H.  &  W.  754.  But  see  New  Orleans  &c.  Ass'n  v. 
Magnier,  16  La.  Ann.  338. 

»  See  Williston,  8  Harv.  Law  Rev.  32-38;  Ames,  12  Harv.  Law  Rev. 
519-521;  Beale,  17  Harv.  Law  Rev.  71. 
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In  Shadwell  v.  Shadwell "  the  plaintiff  had  promised  to  marry 
X:  his  uncle  promised  him  in  writing  that  if  he  married  X 
he  should  receive  £150  a  year  during  tjie  uncle's  lifetime.  He 
married  X;  the  annuity  fell  into  arrear;  the  uncle  died,  and 
the  plaintiff  sued  his  executors.  The  com-t  differed  as  to  the 
existence  of  a  consideration  for  the  uncle's  promise.  Erie, 
C.  J.,  and  Keating,  J.,  inclined  to  regard  it  as  the  offer  of  a  prom- 
ise capable  of  becoming  a  binding  contract  when  the  marriage 
took  place.  Byles,  J.,  dissented,  holding  that  the  plaintiff 
had  done  no  more  than  he  was  legally  bound  to  do,  and  that 
his  marriage  was  therefore  no  consideration  for  the  uncle's 
promise.* 

In  Scotson  v.  Pegg,"  Scotson  promised  to  deliver  to  Pegg  a 
cargo  of  coal  then  on  board  a  ship  belonging  to  Scotson,  and 
Pegg  promised  in  return  to  unload  it  at  a  certain  rate  of  speed. 
This  he  failed  to  do,  and  when  sued  for  breach  of  his  promise, 
pleaded  that  Scotson  was  under  contract  to  deliver  the  coals 
to  X  or  to  X's  order,  and  that  X  had  made  an  order  in  favor 
of  Pegg.  Scotson  therefore  in  promising  to  deliver  the  coals 
promised  no  more  than  he  was  bound  to  perform  under  his 
contract  with  X,  and  Pegg  alleged  that  there  was  no  con- 
sideration for  his  promise  to  unload  speedily. 

The  court  held  that  Pegg  was  liable,  since  it  was  not  in- 
consistent with  the  pleadings  that  there  might  have  been 
some  dispute*  as  to  Pegg's  right  to  the  coals,  or  some  claim 
upon  them  foregone  by  Scotson:  but  Wilde,  B.,  said,  "If 
a  person  chooses  to  promise  to  pay  a  sum  of  money  in  order 
to  induce  another  to  perform  that  which  he  has  already  con- 
tracted with  a  third  person  to  do,  I  confess  I  cannot  see  why 
such  a  promise  should  not  be  binding."  * 

"  9  C.  B.,  N.  S.  159. 

'  In  other  cases  where  there  is  a  promise  to  pay  money  in  consideration  of  a  mar- 
riage taking  place,  the  promise  is  a  part  of  the  engagement  to  marry,  as  in  Synge  ». 
Synge  [1894]  1  Q.  B.  466,  or  an  inducement  to  the  engagement,  as  in  Hammersley  v. 
de  Biel,  12  CI.  &  F.  62,  or  is  made  in  consideration  of  an  immediate  fulfillment  of  the 
promise,  as  in  Sl^eete  v.  Silberbeer,  11  T.  L.  R.  491. 

<:  6  H.  &  N.  295. 

'  This  case  is  followed  in  Abhott^l).  Doane.  163  Mass.  433,  H.  &  W.  745. 
In  Manetti  v.  Doege,  48  N.  Y.  App.  Div.  567,  H.  &  W.  748  the  promise  is 
held  enforcible  if  the  promisor  receives  a  benefit  from  performance;  but 
this  is  perhaps  contrary  to  ^Arend  v.  Sniith.  151  N.  Y.  502,  H.  &  W.  748  n. 
These  cases  also  tend  to  support  the  doctrine :  Merrick  v.  Giddings,  1  Mackey 
(D.  C.)  394;  Champlain  Co.  v.  O'Brien,  117  Fed.  Rep.  271 ;  Donnelly  v.  New- 
bold,  94  Md.  220;  Day  v.  Gardner,  42  N.  J.  Eq.  199;  Humes  v.  Land  Co., 
98  Ala.  461, 473  (distinguishing  Johnson  v.  Sellers,  33  Ala.  265,  H.  &  W.  185). 
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In  both  these  cases  we  can  reconcile  the  decisions  with  the 
doctrine  of  consideration,  but  not  the  reasons  given  for  the 
decisions. 

In  Shadwell  v.  Shadwell  the  original  contract  was  executory; 
the  nephew  and  M,  to  whom  he  was  engaged,  might  have 
put  an  end  to  it  by  a  mutual  waiver  of  their  respective  prom- 
ises. The  nephew,  at  the  request  of  his  uncle,  abandoned, 
or  agreed  to  abandon,  a  right  which  he  might  have  exercised 
in  concurrence  with  M;  and  the  abandonment  of  a  right  has 
always  been  held  to  be  consideration  for  a  promise. 

In  Scotson  v.  Pegg  the  court  clearly  thought  that  the  prom- 
ise to  deliver  coals  to  the  defendant  might  have  been  some- 
thing more  than  a  mere  performance  of  an  existing  promise 
to  a  third  party;  that  there  might  have  been  a  right  waived 
or  claim  foregone  which  did  not  appear  on  the  pleadings. 
So  far  the  decisions  are  consistent  with  principle,  but  there 
are  dicta  which  seem  to  show  that  two  judges  in  the  first  case, 
and  Baron  Wilde  in  the  second,  thought  that  a  promise  given 
in  consideration  of  the  performance  or  promise  to  perform  a 
contract  with  a  third  party  was  binding. 

Whether  the  promise  is  conditional  on  the  performance  of 
the  contract  made  with  the  third  party,  or  whether  it  is  given 
in  return  for  a  promise  to  perform,  does  not  seem  to  make 
any  difference  in  principle.  If  we  say  that  the  consideration  is 
the  detriment  to  the  promisee  in  exposing  himself  to  two  suits 
instead  of  one  for  the  breach  of  contract  we  beg  the  question, 
for  we  assume  that  an  action  would  lie  on  such  a  promise.  If 
we  say  that  the  consideration  is  the  fulfillment  of  the  promisor's 
desire  to  see  the  contract  carried  out,  we  seem  to  confound 
motive  and  consideration. 

At  least,  one  may  say  that  on  principle  the  performance 
or  promise  to  perform  an  outstanding  contract  with  a  third 
party  is  not  of  itself  consideration  for  a  promise,"  and  that 
the  practical  result  of  the  cases  is  not  inconsistent  with  this 
rule.* 

■■  The  great  preponderance  of  judicial  decision  in  America  is  in  favor  of  ttis  view. 
See  note  to  [1st]  American  edition,  p.  111.  For  a  summary  of  the  opinions  of  jurists  on 
the  subject,  see  Law  Quarterly  Review,  vol.  xx,  p.  9,  and  the  Harvard  Law  Review, 
vol.  xvii,  p.  71. 

'  The  weight  of  American  authority  is  in  favor  of  the  view  that  the  per- 
formance or  promise  to  perform  an  existing  contract  with  A,  is  not  a  good 
consideration  for  a  promise  by  B.  JohnspnVAdmiiL2i_Selteis  Adm'r,  33  Ala. 
265,  H.  &  W.  185;  AreniiJ^^mitli,  151  N.  Y.  502,  H.  &  W.  748  n;  Robinson 


]24  THE  FORMATION  OF  CONTRACT  [Part  II 

3.  Consideration  must  be  legal. 

144.  Legality  of  consideration.  This  rule  should  be  mentioned 
here,  but  we  must  deal  with  it  later  when  the  time  comes  to 
consider,  as  an  element  in  the  formation  of  contract,  the  legal- 
ity of  the  objects  which  the  parties  have  in  view  when  they 
enter  into  a  contract.' 

4.  Consideration  may  be  executory  or  executed,  it  must  not 

be  past. 

145.  Definitions.  We  now  come  to  deal  with  the  relation  of 
the  consideration  to  the  promise  in  respect  of  time.  The  con- 
sideration may  be  executory,  and  then  it  is  a  promise  given  for  a 
promise ;  or  it  may  be  executed,  and  then  it  is  an  act  or  forbear- 
ance given  for  a  promise ;  or  it  may  be  past,  and  then  it  is  a 
mere  sentiment  of  gratitude  or  honor  prompting  a  return  for 
benefits  received ;  in  other  words,  it  is  no  consideration  at  all. 

146.  Executory  consideration.  As  to  executory  considerations, 
nothing  remains  to  be  added  to  what  has  been  said  already. 
I  have  shown  that  a  promise  on  one  side  is  good  consideration 
for  a  promise  on  the  other.  ^ 

147.  Executed  consideration.  A  contract  arises  upon  exe- 
cuted consideration  when  one  of  the  two  parties  has,  either  in 
the  act  which  constitutes  an  offer  or  the  act  which  constitutes 
an  acceptance,  done  all  that  he  is  bound  to  do  under  the  con- 
tract, leaving  an  outstanding  liability  on  one  side  only.  These 
two  forms  of  consideration  are  described  by  Mr.  Leake  as 
"acceptance  of  an  executed  consideration,"  and  "considera- 
tion executed  upon  request":  corresponding  to  the  offer  of  an 
act  for  a  promise,  and  the  offer  of  a  promise  for  an  act." 

Offer  of  an  act  for  a  promise.  In  the  first  case  a  man  offers 
his  labor  or  goods  under  such  circumstances  that  he  obviously 

"  Leake  on  Contracts,  first  ed.,  p.  23. 

V.  Jewett,  116  N.  Y.  40;  Havana  &o.  Co.  v.  Ashurst,  148  111.  115;  Reynolds 
V.  Nugent,  25  Ind.  328;  Schuler  v.  Myton,  48  Kans.  282;  Putnam  v. 
Woodbury,  68  Me.  58;  Sherwin  v.  Brigham,  39  Oh.  St.  137;  Gordon  v. 
Gordon,  56  N.  H.  170;  Wimer  v.  Overseers,  104  Pa.  St.  317;  Davenport 
V.  First  Cong.  Soc,  33  Wis.  387;   Hanks  v.  Barron,  95  Tenn.  275. 

But  if  there  is  an  option  not  to  proceed  with  the  existing  contract,  per- 
formance will  sustain  a  new  promise.  Brownlee  v.  Lowe,  117  Ind.  420; 
Corrigan  v.  Detsch,  61  Mo.  290. 

'  See  Pt.  II,  Ch.  v,  -post ;  H.  &  W.  315-372,  796-801. 

'  See  sec.  124,  ante.  See  Professor  Williston's  note  14  at  p.  201  of  his 
edition  of  Wald's  Pollock  on  Contracts. 
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expects  to  be  paid  for  them;  the  contract  arises  when  the 
labor  or  goods  are  accepted  by  the  person  to  whom  they  are 
offered,  and  he  by  his  acceptance  becomes  bound  to  pay  a  rea- 
sonable price  for  them.*  "If  I  take  up  wares  from  a  tradesman 
without  any  agreement  of  price,  the  law  concludes  that  I 
contracted  to  pay  their  real  value."  °  So  in  Hart  v.  Mills  the 
defendant  had  ordered  four  dozen  of  wine  and  the  plaintiff  sent 
eight,  the  defendant  retained  thirteen  bottles  and  sent  back 
the  rest,  and  the  plaintiff  sued  him  on  the  original  contract 
for  the  purchase  of  four  dozen.  It  was  held  that  the  reten- 
tion of  thirteen  bottles  was  not  an  acquiescence  in  the  mis- 
performance  of  the  original  contract,  but  a  new  contract 
arising  upon  the  acceptance  of  goods  tendered,  and  that  the 
plaintiff  could  only  recover  for  thirteen  bottles.  "The  defend- 
ant orders  two  dozen  of  each  wine  and  you  send  four:  then  he 
had  a  right  to  send  back  all ;  he  sends  back  part.  What  is  it  hut 
a  neio  contract  as  to  the  part  he  keeps  f "  *  ^ 

It  must,  however,  be  borne  in  mind  that  where  the  person 
to  whom  such  an  offer  is  made  has  no  opportunity  of  accept- 
ing or  rejecting  the  things  offered,  an  acceptance  to  which  he 
cannot  assent  will  not  bind  him.  The  case  of  Taylor  v.  Laird, ' 
already  cited,  illustrates  this  proposition.  The  difficulty 
which  would  arise,  should  such  an  enforced  acceptance  create 
a  promise,  is  forcibly  stated  by  Pollock,  C.  B.:  —  "Suppose 
I  clean  your  property  without  your  knowledge,  have  I  then 
a  claim  on  you  for  payment?  One  cleans  another's  shoes; 
what  can  the  other  do  but  put  them  on?  Is  that  evidence  of 
a  contract  to  pay  for  the  cleaning?"  ' 

Offer  of  a  promise  for  an  act.  The  "consideration  executed 
upon  request,"  or  the  contract  which  arises  on  the  acceptance 
by  act  of  the  offer  of  a  promise,  is  best  illustrated  by  the  case 
of  an  advertisement  of  a  reward  for  services  which  becomes  a 
promise  to  give  the  reward  when  the  service  is  rendered.  In 
such  cases  it  is  not  the  offeror,  but  the  acceptor,  who  has  done 
his  part  at  the  moment  when  he  enters  into  the  contract.  If 
A  makes  a  general  offer  of  reward  for  information  and  X  sup- 

"  Per  Tindal,  C.  J.,  in  Hoadley  v.  McLaine,  10  Bing.  482. 
*  Hart  V.  Mills,  15  M.  &  W.  87. 
«  25  L.  J.  Exch.  329. 

»  Fogg  V.  Portsmouth  Athenaeum,  44  N.  H.  115,  H.  &  W.  10. 

'  Bowker  v.  Hoyt,  18  Pick.  (Mass.)  555. 

•  Bartholomew  v.  Jackson,  20  Johns.  (N.  Y.)  28,  H.  &  W.  14. 
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plies  the  information,  A's  offer  is  turned  into  a  promise  by  the 
act  of  X,  and  X  simultaneously  concludes  the  contract  and 
performs  his  part  of  it.° ' 

And  this  form  of  consideration  will  support  an  implied 
as  well  as  an  express  promise  where  a  man  is  asked  to  do  some 
service  which  will  entail  risk  or  expense.  The  request  for  such 
services  embodies  or  implies  a  promise,  which  becomes  binding 
when  liabilities  or  expenses  are  incurred.  A  lady  employed 
an  auctioneer  to  sell  her  estate  ;  he  was  compelled  in  the 
course  of  the  proceedings  to  pay  certain  duties  to  the  Crown, 
and  it  was  held  that  the  fact  of  emplo3nnent  implied  a  promise 
to  indemnify  for  money  paid  in  the  course  of  the  employment. 
"Whether  the  request  be  direct,  as  where  the  party  is  expressly 
desired  by  the  defendant  to  pay ;  or  indirect,  as  where  he  is 
placed  by  him  under  a  liability  to  pay,  and  does  pay,  makes  no 
difference." " ' 

It  is  probably  on  this  principle,  the  implication  of  a  prom- 
ise in  a  request,  that  the  case  of  Lampleigh  v.  Braithwait ' 
is  capable  of  explanation.  If  so,  we  do  not  need  the  theory 
with  which  I  shall  have  to  deal  presently  in  discussing  that 
case. 

148.  A  past  consideration  will  not  support  a  promise.  It 
remains  to  distinguish  executed  from  past  consideration. 
A  past  consideration  is,  in  effect,  no  consideration  at  aU;  that 
is  to  say,  it  confers  no  benefit  on  the  promisor,  and  involves  no 
detriment  to  the  promisee  in  respect  of  his  promise.  It  is  some 
act  or  forbearance  in  time  past  by  which  a  man  has  benefited 
without  thereby  incurring  any  legal  liability.  If  afterwards, 
whether  from  good  feeling  or  interested  motives  it  matters 
not,  he  makes  a  promise  to  the  person  by  whose  act  or  for- 
bearance he  has  benefited,  and  that  promise  is  made  upon  no 
other  consideration  than  the  past  benefit,  it  is  gratuitous  and 
cannot  be  enforced;  it  is  based  upon  motive  and  not  upon 
consideration.' 

"  England  v.  Davidson,  11  A.  &  E.  856.  »  Brittain  v.  Lloyd,  14  M.  &  W.  762. 

<:  1  Sm.  L.  C.  141. 

'  Reif  V.  Paige,  65  Wis.  496 ;  Cummings  v.  Gann,  52  Pa.  St.  484;  Went- 
worth  V.  Day,  3  Met.  (Mass.)  352. 

2  Clark  V.  Randall,  9  Wis.  135;  Maitland  v.  Martin,  86  Pa.  St.  120. 

'  Dearborn  v.  Bowman,  3  Met.  (Mass.)  155,  H.  &  W.  199;  MijiajaSL^jaam, 
3  Pick.  (Mass.)  207,  H.  &  W.  201 ;  Allen  v.  Bryson,  67  Iowa,  591 ;  Freeman 
V.  Robinson,  38  N.  J.  L.  383;  Shepard  v.  Rhodes,  7  R.  I.  470,  H.  &  W.  210. 
See  sec.  127  ante. 
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The  rule  that  a  past  consideration  will  not  support  a  sub- 
sequent promise  is  only  another  mode  of  saying  that  every 
promise,  whether  express  or  implied,  must,  in  order  to  be 
binding,  be  made  in  contemplation  of  a  present  or  future 
benefit  to  the  promisor. 

A  purchased  a  horse  from  X,  who  afterwards,  in  considera- 
tion of  the  previous  sale,  promised  that  the  horse  was  sound 
and  free  from  vice.  It  was  in  fact  a  vicious  horse.  The  court 
held  that  the  sale  created  no  implied  warranty  or  promise  that 
the  horse  was  not  vicious;  that  the  promise  must  therefore  be 
regarded  as  independent  of  the  sale,  and  as  an  express  promise 
based  upon  a  previous  transaction.  It  fell  therefore  "within 
the  general  rule  that  a  consideration  past  and  executed  will  sup- 
port no  other  promise  than  such  as  would  be  implied  by  law."  " ' 

149.  Exceptions.  (1)  Consideration  moved  by  previous  re- 
quest. To  the  general  rule  thus  laid  down  certain  exceptions 
are  said  to  exist;  they  are  perhaps  fewer  and  less  important 
than  is  sometimes  supposed. 

A  past  consideration  will,  it  is  said,  support  a  subsequent 
promise,  if  the  consideration  was  given  at  the  request  of  the 
promisor. 

In  Lampleigh  v.  Braithwait,"  which  is  regarded  as  the  leading 
case  upon  this  subject,  the  plaintiff  sued  the  defendant  for  £120 
which  the  defendant  had  promised  to  pay  to  him  in  con- 
sideration of  services  rendered  at  his  request.  The  court 
here  agreed  that  a  mere  voluntary  courtesy  will  not  have 
consideration  to  uphold  an  assumpsit.  But  if  that  courtesy 
were  moved  by  a  suit  or  request  of  the  party  that  gives  the 
assumpsit  it  will  bind;  "for  the  promise,  though  it  follows, 
yet  it  is  not  naked,  but  couples  itself  with  the  suit  before,  and 
the  merits  of  the  party  procured  by  that  suit."  - 

a  Eoscoria  v.  Thomas,  3  Q.  B.  234.  ^  Hobart,  105;  and  see  1  Sm.  L.  C.  141. 

'  Bloss  V.  Kittridge,  5  Vt.  28;  Summers  v.  Vaughan,  35  Ind.  323;  More- 
house V.  Comstock,  42  Wis.  626;  Aultman  v.  Kennedy,  33  Minn.  339; 
Chamberlin  v.  Whitford,  102  Mass.  448. 

'  Some  American  cases  follow  Lampleigh  v.  Braithwait  where  there  was 
an  express  previous  request.  Stuht  v.  Sweesy,  48  Neb.  767;  Pool  v.  Homer, 
64  Md.  131;  Paul  v.  Stackhouse,  38  Pa.  St.  302;  Sutch's  Estate,  201  Pa. 
St.  305;  Silverthom  v.  Wylie,  96  Wis.  69;  Raipe  v.  Gorrell,  105  Wis.  636. 
Some  go  further  and  infer  from  the  subsequent  promise  that  there  was  a 
previous  request  where  the  consideration  or  benefit  moved  directly  from  the 
promisee  to  the  promisor.  Hicks  v.  Burhans,  10  Johns.  (N.  Y.)  242,  H.  &  W. 
205;  Jilson  v.  Gilbert,  26  Wis.  637;  Hatch  v.  Purcell,  21  N.  H.  544;  Wilson 
V.  Edmonds,  24  N.  H.  517;    Montgomery  v.  Downey,  116  Iowa,  632; 
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The  case  of  Lampldgh  v.  Braithwait  was  decided  in  the  year 
1615,  and  for  some  time  before  and  after  that  decision,  cases 
are  to  be  found  which,  more  or  less  definitely,  support  the 
rule  as  stated  above."  But  from  the  middle  of  the  seventeenth 
century  until  the  present  time  no  direct  authority  can  be 
discovered,  except  the  case  of  Bradford  v.  Roulston,"  decided 
in  the  Irish  Court  of  Exchequer  in  1858.  The  rule  is  laid 
down  in  text-books,  but  in  the  few  cases  in  which  it  is  referred 
to  by  the  judges  the  interpretation  placed  on  it  in  the  books 
is  regarded  as  open  to  question. 

Thus  in  Kaye  v.  Button,'  Tindal,  C.  J.,  first  lays  down  the 
rule  that  where  a  consideration  executed  implies  a  promise 
of  a  particular  sort,  a  subsequent  promise  based  on  the  same 
consideration  is  not  binding.  By  this  he  means  that  when 
from  the  acceptance  of  consideration  executed,  the  law  implies 
a  promise  by  the  acceptor  to  make  a  return,  the  consideration 
is  exhausted  upon  that  promise.  There  is  nothing  fiuther  to 
support  a  subsequent  and  independent  promise. 

He  goes  on  to  say  that  the  case  may  be  different  where  con- 
sideration given  on  request  is  not  so  given  as  to  import  a 
promise:  and  that  "it  has  been  held  in  some  instances"  that 
an  act  done  at  the  request  of  the  party  charged  is  sufficient 
consideration  to  render  binding  a  subsequent  promise.  But 
on  this  point  he  expresses  no  opinion,  and  clearly  regards  the 
old  interpretation  of  the  rule  as  open  to  question.  Its  applica- 
tion is  fxirther  narrowed  by  Maule,  J.,  in  Elderton  v.  Emmens.* 
He  says,  "An  executed  consideration  will  sustain  only  such  a 
promise  as  the  law  will  imply";  and  this  reaUy  means  that 
the  explicit  promise  in  Lampleigh  v.  Braithwait  would  only 
be  valid  if  the  law  would  have  implied  it  anyhow  from  the 
words  or  conduct  of  the  parties. 

In  Kennedy  v.  Broun'  Erie,  C.  J.,  puts  the  case  of  Lampleigh 
V.  Braithwait  from  a  modern  point  of  view. 

<■  See  cases  collected  in  the  note  to  Hunt  v.  Bate,  3  Dyer,  272  a. 
!>  8  Ir.  C.  L.  468.  Langdell,  450.  «  7  M."&  Gr.  807. 

d  4  C.  B.  at  p.  496.  '  13  C.  B.,  N.  S.  677. 

Boothe  V.  Fitzpatrick,  36  Vt.  681;  Seymour  v.  Marlboro,  40  Vt.  171; 
Landis  v.  Royer,  59  Pa.  St.  95.  But  other  cases  hold  that  if  the  services 
■were  intended  to  be  gratuitous  so  that  no  implied  promise  would  be  raised, 
an  express  subsequent  promise  is  without  consideration.  Allen  v.  Bryson, 
67  Iowa,  591 ;  Chamberlin  v.  Whitford,  102  Mass.  448;  Johnson  v.  Kimball, 
172  Mass.  398;  Moore  t>.  Elmer,  180  Mass.  15;  Stonebumer  v.  Motley,  95  Va. 
784.  See  53  L.  R.  A.  353  note.  And  see  sec.  127,  ante. 
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"It  was  assumed,"  he  says,  "that  the  journeys  which  the  plamtiff 
performed  at  the  request  of  the  defendant  and  the  other  services  he  rendered 
would  have  been  sufficient  to  make  any  promise  binding  if  it  had  been  con- 
nected therewith  in  one  contract:  the  peculiarity  of  the  decision  lies  in 
connecting  a  subsequent  promise  with  a  prior  consideration  after  it  had  been 
executed.  Probably  at  the  -present  day,  such  service  on  such  a  request  would 
have  raised  a  promise  by  implication  to  pay  what  it  was  worth;  arid  the 
subsequent  -promise  of  a  sum  certain  would  have  been  evidence  jar  the  jury  to 
fix  the  a-mount."  (p.  740.) 

This  would  seem  to  be  the  ratio  decidendi  in  Wilkinson  v. 
Oliveira,"  where  the  plaintiff  at  the  defendant's  request  gave 
him  a  letter  for  the  purposes  of  a  lawsuit.  The  letter  proved 
the  defendant's  case,  by  which  means  he  obtained  a  large  sum 
of  money,  and  he  subsequently  promised  the  plaintiff  £1,000. 
Here  the  plaintiff  evidently  expected  some  return  for  the 
use  of  the  letter,  and  the  defendant's  request  for  it  was,  in 
fact,  an  offer  that  if  the  plaintiff  would  give  him  the  letter 
he  would  pay  a  sum  to  be  hereafter  fixed. 

Regarded  from  this  point  of  view  the  rule  which  we  are 
discussing  is  no  departure  from  the  general  doctrine  as  to 
past  consideration.  Where  a  request  is  made  which  is  in 
substance  an  offer  of  a  promise  upon  terms  to  be  afterwards 
ascertained,  and  services  are  rendered  in  pursuance  of  that 
request,  a  subsequent  promise  to  pay  a  fixed  sum  may  be  re- 
garded as  a  part  of  the  same  transaction,  or  else  as  evidence  to 
assist  the  j  ury  in  determining  what  would  be  a  reasonable  sum. ' 

In  opposition  to  this  view  stands  Bradford  v.  Roulston,"  the 
only  case  in  modern  times  in  which  the  rule  in  Lainpleigh  v. 
Braithwait  has  come  before  the  courts  for  express  decision. 
Bradford,  who  had  a  ship  to  sell,  was  introduced  by  Roulston 
to  two  persons  who  were  willing  to  purchase  it.  At  the  time 
of  the  sale  the  purchasers  were  £55  short  of  the  money  agreed 
to  be  paid.  Bradford  nevertheless  executed  the  bill  of  sale 
at  the  request  of  Roulston,  and  in  consideration  of  this, 
Roulston  upon  a  subsequent  day  guaranteed  the  payment  of 
the  balance  of  £55  still  due.  There  seems  to  have  been  some 
evidence  that  the  guarantee  was  given  at  the  time  of  the  sale 
and  was  subsequently  put  into  writing,  but  the  court  felt  it 
necessary  to  give  an  express  decision,  on  the  supposition  that 
the  consideration  was  wholly  past,  and  held  that  the  execution 
of  the  bill  of  sale  to  third  parties  upon  the  request  of  the 

"  1  Bing.  N.  C.  490.  »  8  Ir.  C.  L.  468;  Langdell,  Contr.  450. 

'  See  Moore  v.  Elmer,  180  Mass.  15. 


130  THE  FORMATION  OF  CONTRACT  [Part  II 

defendant  was  consideration  for  a  subsequent  promise  by  him 
to  answer  for  their  default.  The  authorities  were  elaborately 
reviewed,  and  the  rule  in  Lampleigh  v.  Braithwait  was  adhered 
to  in  its  literal  sense. 

This  decision  cannot  be  received  without  hesitation,  and 
indeed  obvious  difficulties  would  arise  from  such  an  interpre- 
tation of  the  rule.  Is  any  limit  to  be  assigned  to  the  time 
which  may  elapse  between  the  act  done  upon  request  and  the 
promise  made  in  consideration  of  it?  This  difficulty  pressed 
upon  the  court  in  one  of  the  oldest  cases  upon  this  subject, 
Halifax  v.  Barker, "■  where  a  promise  was  held  not  to  be  binding 
which  was  given  upon  consideration  of  a  payment  made  upon 
request  a  year  before.  That  case  confirms  the  view  that  the 
subsequent  promise  is  only  binding  when  the  request,  the  con- 
sideration, and  the  promise  form  substantially  one  transaction; 
and  I  cannot  avoid  the  conclusion  that,  vmless  the  request  is 
virtually  an  offer  of  a  promise  the  precise  extent  of  which  is 
hereafter  to  be  ascertained,  the  rule  in  Lampleigh  v.  Braithwait 
has  no  application.  This  view  is  supported  by  the  language 
of  Bo  wen,  L.  J.,  in  a  more  recent  case. 

"  The  fact  of  a  past  service  raises  an  implication  that  at  the  time  it  was 
rendered  it  was  to  be  paid  for,  and  if  it  was  a  service  which  was  to  be  paid 
for,  when  you  get  in  the  subsequent  document  a  promise  to  pay,  that  prom- 
ise may  be  treated  either  as  an  admission  which  evidences  or  as  a  positive 
bargain  which  fixes  the  amount  of  that  reasonable  remuneration  on  the  faith  of 
which  the  service  was  originally  rendered."  *  '■ 

It  may  not  therefore  be  presumptuous  to  say  that  in  spite 
of  the  cases  decided  between  1568  and  1635,  of  the  con- 
tinuous stream  of  dicta  in  text-books,  and  of  the  decisioE 
in  Bradford  v.  Roulston,  the  rule  cannot  be  received  in  such 
a  sense  as  to  form  a  real  exception  to  the  principle  that  a 
promise,  to  be  binding,  must  be  made  in  contemplation  of 
a  present  or  future  benefit  to  the  promisor. 

150.  Exceptions.  (2)  Voluntarily  doing  what  another  was 
legally  bound  to  do.  We  find  it  laid  down  that  "where  the  plain- 
tiff voluntarily  does  that  whereunto  the  defendant  was  legally 
compellable,  and  the  defendant  afterwards,  in  consideration 

«  shyer,  p.  272  a,  note:  Cro.  Eliz.  741. 
»  Stewart  ti.  Casey,  [1892]  1  Ch.  115. 

'  "The  modern  authorities  which  speak  of  services  rendered  upon  re-" 
quest  as  supporting  a  promise  must  be  confined  to  cases  where  the  request 
implies  an  undertaking  to  pay."  Holmes,  J.,  in  Moore  v.  Elmer,  180  Mass. 
15. 
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thereof,  expressly  promises,"  he  will  be  bound  by  such  a  prom- 
ise." But  I  would  submit  that  the  authority  for  this  rule 
wholly  fails  in  so  far  as  it  rests  on  the  cases  which  are  habit- 
ually cited  in  support  of  it. 

The  cases  all  turn  upon  the  liability  of  parish  authorities 
for  medical  attendance  on  paupers  who  are  settled  in  one 
parish  Taut  resident  in  another. 

Watson  V.  Turner  (1767)  *  was  decided  on  the  groimd  that 
the  moral  obligation  resting  upon  overseers  of  a  parish  to 
provide  for  the  poor  would  support  a  promise  made  by  them 
to  pay  for  services  previously  rendered  to  a  pauper  by  a 
medical  man. 

In  Atkins  v.  Banwell  (1802) "  it  was  held  that  the  moral 
obligation  resting  upon  the  parish  in  which  a  pauper  is  settled, 
to  reimburse  another  parish,  in  which  the  pauper  happened  to 
be  taken  ill,  for  expenses  incurred  in  medical  attendance,  is 
not  sufficient  to  create  a  legal  liability  without  an  express 
promise. 

In  Wing  v.  Mill  (ISl?),**  the  pauper  was  also  residing  out 
of  his  parish  of  settlement;  but  that  parish  acknowledged  its 
liability  for  his  maintenance  by  making  him  a  weekly  allow- 
ance. The  pauper  fell  ill  and  died ;  during  his  illness  he  was 
attended  by  Wing,  an  apothecary,  who,  after  the  pauper's 
death,  was  promised  psbyraent  of  his  bill  by  Mill,  the  overseer 
of  the  parish  of  settlement.  The  court  held  the  overseer 
liable. 

It  is  not  easy  to  ascertain  the  grounds  of  their  decision 
from  the  judgments  of  Lord  Ellenborough,  C.  J.,  and  Bayley,  J. 
Some  sentences  suggest  that  they  held,  on  the  authority 
of  Watson  v.  Turner,  that  a  moral  obligation  will  support 
a  promise;  others  suggest  that  they  held  that  there  was 
-a  legal  obligation  cast  on  the 'parish  of  residence  to  do  that 
which  the  parish  of  settlement  might  legally  have  been  com- 
pelled to  do,  and  that  a  quasi-contractual  relation  thus  arose 
between  the  parties;"  others  again  suggest  that  the  allow- 
ance made  to  the  pauper  by  the  parish  of  settlement  showed 
a  knowledge  that  the  pauper  was  being  maintained  at  their 
risk,  and  amounted  to  an  implied  authority  for  bestowing  the 
necessary  medical  attendance.    This  last  is  the  view  enter- 

»  1  Sm.  L.  C.  148. 

'  BuUer,  Nisi  Prius,  p.  147.  But  see  1  Selwyn's  Nisi  Prius,  p.  51,  n.  11. 

'  2  East,  505.  <*  1  B.  &  Aid.  105.  «  See  chapter  on  Quasi-Contract. 
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tained  as  to  the  ratio  decidendi  in  Wing  v.  Mill  by  the  Court 
of  Exchequer  in  the  only  case  remaining  for  examination. 

In  Paynter  v.  Williams"  (1833)  the  facts  were  similar  to 
those  in  Wing  v.  Mill,  with  this  very  important  exception, 
that  there  was  no  subsequent  promise  to  pay  the  apothe- 
cary's bill.  The  defendant  parish,  the  parish  of  settlement, 
was  nevertheless  held  liable  to  pay  for  medical  attendance 
supplied  by  the  parish  of  residence.  The  payment  of  an 
allowance  by  the  parish  of  settlement  was  held  by  Lord 
Lyndhurst,  C.  B.,  to  amount  "to  a  request  on  the  part  of 
the  officers  that  the  pauper  shall  not  be  removed,  and  to 
a  promise  that  they  will  allow  what  was  requisite." 

It  would  seem  then  that  the  promise  in  the  cases  cited  to 
support  this  supposed  rule,  was  either  based  upon  a  moral 
obligation,  which,  since  the  decision  in  Eastwood  v.  Kenyan," 
would  be  insufficient  to  support  it,  or  was  an  acknowledgment 
of  an  existing  liability  arising  from  a  contract  which  might 
be  implied  by  the  acts  of  the  parties,  —  a  liability  which,  as 
Paynter  v.  Williams  shows,  did  not  need  a  subsequent  promise 
to  create  it. 

And  this  is  stated  on  high  authority  to  be  the  true  ground 
upon  which  the  decision  in  Watson  v.  Turner  may  be  supported. 

"The  defendants,  being  bound  by  law  to  provide  for  the  poor  of  the 
parish,  derived  a  benefit  from  the  act  of  the  plaintiff,  who  afforded  that 
assistance  to  the  pauper  which  it  was  the  duty  of  the  defendants  to  have 
provided;  this  was  the  consideration,  and  the  subsequent  promise  by  the 
defendants  to  pay  for  such  assistance  was  evidence  from  which  it  might  be 
inferred  that  the  consideration  was  performed  by  the  plaintiff  with  the  consent 
of  the  defendants,  and  consequently  sufficient  to  support  a  general  indebita- 
tus assumpsit  for  work  and  labor  performed  by  the  plaintiff  for  the  defendants 
at  their  requests 

The  reiteration  of  this  rule,  resting  as  it  does  on  such  scanty 
and  unsatisfactory  authority,  is  almost  inexplicable."^ 

"  1  C.  &  M.  810.  6  11  A.  &  E.  438.  '  1  Selwyn's  Nisi  Prius,  p.  51,  n.  11. 

^  These  eidola  of  the  text-books  have  been  stereotyped  in  the  Indian  Contract  Acts, 
a.  2,  sub-s.  (d),  and  s.  25,  sub-s.  2. 

'  Where  one  voluntarily  pays  another's  debt  he  has  enriched  that  other 
under  circumstances  giving  no  remedy  either  in  equity  or  in  quasi-contract; 
but  if  the  person  receiving  the  benefit  expressly  promises  to  pay,  the  prom- 
isee has  been  permitted  to  recover  upon  the  promise.  Gleason  o.  Dyke, 
22  Pick.  (Mass.)  390,  H.  &  W.  206;  Doty  v.  Wilson,  14  Johns.  (N.  Y.) 
378;  Bevan  v.  Tomlinson,  25  Ind.  253.  This  has  sometimes  been  put  on  the 
ground  of  ratification  of  the  unauthorized  act  of  a  representative.  Gleason 
V.  Dyke,  supra;  Kenan  v.  HoUoway,  16  Ala.  53.  Seelngraham  v.  Gilbert, 
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151.  Exceptions.  (3)  Reviving  agreement  barred  by  law.  A 
real  exception  to  the  general  rule  is  to  be  found  in  the  cases 
in  which  a  person  has  been  held  capable  of  reviving  an  agree- 
ment by  which  he  has  benefited,  although  by  rules  of  law  since 
repealed,  incapacity  to  contract  no  longer  existing,  or  mere 
lapse  of  time,  the  agreement  is  not  enforcible  against  him. 
The  principle  upon  which  these  cases  rest  is, 

"  that  where  the  consideration  was  originally  beneficial  to  the  party  promis- 
ing, yet  if  he  be  protected  from  liability  by  some  provision  of  the  statute 
or  common  law,  meant  for  his  advantage,  he  may  renounce  the  benefit  of 
that  law:  and  if  he  promises  to  pay  the  debt,  which  is  only  what  an  honest 
man  ought  to  do,  he  is  then  bound  by  the  law  to  perform  it."  " 

Illustrations.  The  following  illustrations  of  the  principle 
are  to  be  found  in  the  reports. 

(1)  A  promise  by  a  person  of  full  age  to  satisfy  debts  con- 
tracted during  infancy  was  binding  upon  him*  before  the 
Infants'  Relief  Act  made  it  impossible  to  ratify,  on  the  attain- 
ment of  majority,  a  promise  made  during  infancy.'' ' 

(2)  A  promise  made  by  a  bankrupt,  discharged  from  debts 
by  a  certificate  of  bankruptcy,  to  satisfy  the  whole  or  part 
of  debts  due  to  a  creditor  was  binding  before  1849."  The 
Bankruptcy  Act  of  that  year,  now  repealed,  and  successive 
Bankruptcy  Acts,  release  the  discharged  bankrupt  from  all 
debts  provable  in  bankruptcy,  with  some  exceptions  which 
here  are  immaterial.^  ^ 

(3)  A  debt  barred  by  the  Statute  of  Limitations  is  con- 
sideration for  a  subsequent  promise  to  pay  it.-''  ^ 

^  Parke,  B.,  in  Earle  v.  Oliver,  2  Ex.  90. 

i  Williams  v.  Moor,  11  M.  &  W.  256. 

=  37  &  38  Vict.  i;.  62.  ^  Trueman  v.  Fenton,  2  Cowp.  544. 

e  46  &  47  Viet.  t.  52,  §  30.  By  6  Geo.  IV.  u.  16,  §  131,  this  promise  had  to  be  in 
writing.  At  the  present  day  such  a  promise  is  only  binding  if  there  be  new  consider- 
ation. Jakeman  v.  Cook,  4  Ex.  D.  26. 

/  21  Jac.  1,  c.  16. 

20  Barb.  (N.  Y.)  151.  Both  theories  were  declared  unsound  inJUhomaoiLiJ. 
Thonunnj  7fi  H  Y  App.  Div.  178  (refusing  to  follow  Doty  ■«.  Wilson,  supra). 

'  An  adult  may  ratify  such  contracts.  Read  v.  Batchelder,  1  Met. 
(Mass.)  559;  Hatch  v.  Hatch,  60  Vt.  160;  Henry  v.  Root,  33  N.  Y.  526,  545. 
Some  states  require  the  new  promise  to  be  in  writing.  See.  94,  ante.  See 
sec.  158,  post. 

=>  Dusenbury  v.  Hoyt,  53  N.  Y.  621,  H.  &  W.  208;  Lawrence  v.  Harrington, 
122  N.  Y.  408;  Edwards  v.  Nelson,  51  Mich.  121.  Of.  Shepard  v.  Rhodes, 
7  R.  1. 470,  H.  &  W.  210;  Wiggin  v.  Hodgdon,  63  N.  H.  39.  See  sec.  94,  ante. 

'  Ilsley  V.  Jewett,  3  Met.  (Mass.)  439;  Keener  v.  CruU,  19  111.  189.  See 
sec.  94,  ante. 


134  THE  FORMATION  OF  CONTRACT  [Part  II 

(4)  In  Lee  v.  Muggeridge"  a  married  woman  gave  a  bond 
for  money  advanced  at  her  request  to  her  son  by  a  former 
husband.  Afterwards,  when  a  widow,  she  promised  that  hei 
executors  should  pay  the  principal  and  interest  secured  by 
the  bond,  and  it  was  held  that  this  promise  was  binding.* 

(5)  In  Flight  v.  Reed"  bills  of  exchange  were  given  by  the 
defendant  to  the  plaintiff  to  secure  the  repayment  of  money 
lent  at  usurious  interest  while  the  usury  laws  were  in  force. 
The  bills  were  by  those  laws  rendered  void  as  between  the 
plaintiff  and  defendant.  After  the  repeal  of  the  usury  laws 
by  17  &  18  Vict.  c.  90  the  defendant  renewed  the  bills,  the 
consideration  for  renewal  being  the  past  loan,  and  it  was  held 
that  he  was  liable  upon  them.^ 

Common  elements  in  all  the  cases.  There  are  certain  features 
common  to  all  these  cases.  The  parties  are  clearly  agreed:  the 
contract  has  been  fulfilled  for  the  benefit  of  one  of  the  parties, 
while  the  other  cannot  get  what  he  was  promised,  either  be- 
cause he  has  dealt  with  one  who  was  incapable  of  contracting, 
or  because  a  technical  rule  of  law  makes  the  agreement  unen- 
forcible.  If  the  party  who  has  received  the  benefit  which  he 
expected  from  the  agreement  afterwards  acquires  capacity  to 
contract;  or  if  the  rule  of  law  is  repealed,  as  in  the  case  of  the 
Usury  Acts;  or,  as  in  the  case  of  the  Statute  of  Limitations, 
admits  of  a  waiver  by  the  person  whom  it  protects,  then  a  new 
promise  based  upon  the  consideration  already  received  is  bind- 
ing. 

They  do  not  rest  upon  moral  obligation.  The  cases  thus  re- 
garded seem  a  plain  and  reasonable  exception  to  the  general 
rule  that  a  past  consideration  will  not  support  a  promise. 
Unfortunately,  they  were  at  one  time  based  upon  the  moral 

a  5  Taunt.  36.  6  1  H.  &  C.  703. 

'  Accord:  Sharpless'  Appeal,  140  Pa.  St.  63;  Goulding  v.  Davidson,  26 
N.  Y.  604, 611,  where  Balcom,  J.,  says,  "  I  will  add  that  the  fact  is  controlling 
with  me,  that  the  defendant  personally  received  a  valuable  consideration 
for  the  money  she  has  promised  to  pay,  and  this  distinguishes  the  case 
from  some  that  seem  to  weigh  against  the  conclusion  that  the  defendant's 
promise  is  valid."  Contra:  Waters  v.  Bean,  15  Ga.  358;  Kent  v.  Rand, 
64  N.  H.  45;  Putnam  v.  Tennyson,  50  Ind.  456;  Musick  v.  Dodson,  76  Mo. 
624;  Condon  v.  Barr,  49  N.  J.  L.  53;  Hayward  v.  Barker,  52  Vt.  429. 
Lee  V.  Muggeridge  is  generally  disapproved  in  the  United  States,  except 
where  a  moral  consideration  will  support  a  promise.  See  53  L.  R.  A.  366- 
370  n. 

'  Hammond  v.  Hopping,  13  Wend.  (N.  Y.)  505;  Sheldon  v.  Haxtun, 
91  N.  Y.  124. 
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obligation  which  was  supposed  to  bind  the  person  benefited  and 
to  give  efficacy  to  his  promise. 

It  would  have  seemed  enough  to  say  that  when  two  persons 
have  made  an  agreement,  from  which  one  has  got  all  the 
benefit  he  expected,  but  is  protected  by  technical  rules  of 
law  from  liability  to  do  what  he  had  promised  in  return,  he 
will  be  bound  if,  when  those  rules  have  ceased  to  operate, 
he  renews  his  original  promise.  But  when  once  the  law  of 
contract  was  brought  into  the  cloudland  of  moral  obhga- 
tion,  it  became  extremely  hard  to  say  what  promises  might 
or  might  not  be  enforced.  The  phrase  was  far  larger  than  the 
circumstances  needed,  and  the  language  used  in  some  of 
the  cases  cited  above  was  calculated  to  make  the  validity 
of  contracts  turn  upon  a  series  of  ethical  problems.  In  Lee 
V.  Muggeridge,''  Mansfield,  C.  J.,  says,  "It  has  long  been  estab- 
lished, that  where  a  person  is  bound  morally  and  conscien- 
tiously to  pay  a  debt,  though  not  legally  bound,  a  subsequent 
promise  to  pay  will  give  a  right  of  action.  The  only  question 
therefore  is  whether  upon  this  declaration  there  appears  a  good 
moral  obligation." 

In  no  case  did  "moral  obligation"  play  a  more  prominent 
part  than  in  Lee  v.  Muggeridge ;  but  the  doctrine,  after  it  had 
undergone  some  criticism  from  Lord  Tenterden,'  was  finally 
limited  by  the  decision  in  Eastwood  v.  Kenyan.  The  sufficiency 
of  moral  obligation  to  support  a  promise  was  there  definitely 
caUed  in  question.  Eastwood  had  been  guardian  and  agent  of 
Mrs.  Kenyon,  and,  while  she  was  a  minor,  had  incurred  ex- 
penses in  the  improvement  of  her  property :  he  did  this  volun- 
tarily, and  in  order  to  do  so  was  compelled  to  borrow  money, 
for  which  he  gave  a  promissory  note.  When  the  minor  came 
of  age  she  assented  to  the  transaction,  and  after  her  marriage 
her  husband  promised  to  pay  the  note.  Upon  this  promise 
she  was  sued.  The  moral  duty  to  fulfill  such  a  promise  was 
insisted  on  by  the  plaintiff's  counsel,  but  was  held  by  the 
court  to  be  insufficient  where  the  consideration  was  Wholly 
past.  "Indeed,"  said  Lord  Denman  in  delivering  judgment, 
"the  doctrine  would  annihilate  the  necessity  for  any  consider- 
ation at  all,  inasmuch  as  the  mere  fact  of  giving  a  promise 
creates  a  moral  obligation  to  perform  it."  '  * 

"  5  Taunt.  46.  '  Littlefield  v.  Shee,  2  B.  &  Ad.  811.  =  11  A.  &  E.  450. 

•  The  general  doctrine  of  promises  which  operate  as  waivers  of  a  technical 
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Thus  was  finally  overthrown  the  doctrine  formulated  by 
Lord  Mansfield  that  consideration  was  only  one  of  various 
modes  by  which  it  could  be  proved  that  parties  intended  to 
contract :  a  doctrine  which,  in  spite  of  the  decision  in  Rann  v. 
Hughes,"'  survived  in  the  theory  that  the  existence  of  a  moral 
obligation  was  evidence  that  a  promise  was  intended  to  be 
binding.  Consideration  is  not  one  of  several  tests,  it  is  the 
only  test  of  the  intention  of  the  promisor  to  buid  himself  by 
contract. 

«  7  T.  R.  350  (n). 

bar  interposed  by  law,  is  well  stated  and  discussed  in  Smith  v.  Tripp,  14 
R.  I.  112. 

Another  instance  of  such  waivers  is  the  case  of  a  promise  by  an  indorser 
or  drawer  of  a  negotiable  instrument,  who  has  been  discharged  for  want 
of  due  notice  of  dishonor.  Sigerson  v.  Mathews,  20  How.  (U.  S.)  496;  Ross 
V.  Hurd,  71  N.  Y.  14;  Rindge  v.  Kimball,  124  Mass.  209;  Hobbs  v.  Straine, 
149  Mass.  212.   Negotiable  Inst.  Law,  §§  109-111  (N.  Y.  180-182). 

Another  exception  to  the  rule  that  a  past  consideration  will  not  support 
a  promise  exists  in  the  case  where  a  debtor  gives  additional  security  to  his 
creditor,  or  a  principal  to  his  surety,  on  a  preexisting  debt,  without  any 
new  consideration.  "No  case  can  be  found  in  which  a  man's  own  debt 
has  been  ruled  to  be  an  insufficient  consideration  between  him  and  his 
creditor,  for  a  mortgage  or  other  security  received  by  the  latter  from  his 
debtor."  Turner  v.  McFee,  61  Ala.  468,  472;  Paine  v.  Benton,  32  Wis.  491; 
Duncan  v.  Miller,  64  Iowa,  223  ;  Williams  v.  Silliman,  74  Tex.  626.  So 
the  transfer  of  a  negotiable  instrument  as  security  for  a  preexisting  debt 
is  on  a  sufficient  consideration  as  between  the  parties  ;  whether  it  is  as  to 
third  parties  the  American  cases  are  not  agreed.  Coddington  v.  Bay,  20 
Johns.  (N.  Y.)  637;  Railroad  Co.  v.  National  Bank,  102  U.  S.  14.  See 
Negotiable  Instnmients  Law,  §  25  (N.  Y.  §  51). 


CHAPTER  III 

Capacity  of  Parties 

152.  Contractual  disabilities.  In  the  topics  which  we  have 
hitherto  discussed  we  have  dealt  with  the  primary  elements 
of  contract.  The  parties  must  be  brought  together  by  offer 
and  acceptance,  and  they  must  make  an  agreement  which  the 
courts  will  regard  as  a  legal  transaction  either  by  reason  of  its 
form,  or  because  of  the  presence  of  consideration. 

But  such  a  transaction  may  take  place  between  parties,  one 
or  both  of  whom  are  under  some  disability  for  making  a  valid 
contract:  it  is  therefore  necessary  to  deal  with  these  disabili- 
ties :  in  other  words,  with  the  capacity  of  parties. 

Certain  persons  are  by  law  incapable,  wholly  or  in  part, 
of  binding  themselves  by  a  promise,  or  of  enforcing  a  promise 
made  to  them.  And  this  incapacity  may  arise  from  the  follow- 
ing causes :  — 

(1)  Political  or  professional  status. 

(2)  Youth,  which,  until  the  age  of  21  years,  is  supposed 
to  imply  an  immaturity  of  judgment  needing  the  protection 
of  the  law. 

(3)  Artificiality  of  construction,  such  as  that  of  corpora- 
tions, which,  being  given  a  personahty  by  law,  take  it  upon 
such  terms  as  the  law  imposes. 

(4)  The  permanent  or  temporary  mental  aberration  of 
lunacy  or  drunkenness. 

(5)  Until  the  1st  of  January,  1883,  marriage  effected  a 
merger  of  the  contractual  capacity  of  the  wife  in  that  of 
her  husband,  subject  to  certain  exceptions.  The  Married 
Women's  Property  Acts  of  1882  and  1893  have  greatly  changed 
the  law  in  this  respect. 

§  1.  Political  or  Professional  Status. 

153.  Aliens.  An  alien  has  the  contractual  capacity  of  a 
natural-born  British  subject,  except  that  he  cannot  acquire 
property  in  a  British  ship.* 

'  An  alien  cannot  acquire  property  in  an  American  ship  or  be  an  officer 
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An  alien  enemy,  or  British  subject  adhering  to  the  king's 
enemies,"  cannot,  without  license  from  the  Crown,  make  any 
fresh  contract  or  enforce  any  existing  contract  during  the  con- 
tinuance of  hostilities;  *  but  his  rights  as  to  contracts  made 
before  the  commencement  of  war  are  suspended,  not  annulled, 
and  can  be  enforced  (subject  to  the  effect  of  the  Statute  of 
Limitations)  upon,  the  conclusion  of  peace.' 

Foreign  states  and  sovereigns  and  their  representatives, 
the  officials  and  household  of  their  representatives,  are  not 
subject  to  the  jurisdiction  of  the  courts  of  this  country  unless 
they  submit  themselves  to  it.  Their  contracts  cannot  therefore 
be  enforced  against  them  unless  they  so  choose,  although  they 
are  capable  of  enforcing  them."  This  immunity  extends  to  a 
British  subject  accredited  to  Great  Britain  by  a  foreign  state."*  '^ 

A  recent  case  illustrates  the  rule.  A  foreign  sovereign 
residing  in  this  country  as  a  private  person,  made  a  promise 
of  marriage  under  an  assumed  name.  He  did  not  thereby 
subject  himself  to  the  jurisdiction  of  our  courts.' 

154.  Felon  undergoing  sentence.  A  person  convicted  of 
treason  or  felony  cannot,  during  the  continuance  of  his  con- 
viction, make  a  valid  contract;  nor  can  he  enforce  contracts 

<•  It  does  not  seem  to  be  clearly  settled  that  anything  short  of  residence  in  a  hostile 
country  for  trading  purposes  constitutes  adherence  to  the  king's  enemies.  The  case 
of  Roberts  ».  Hardy,  3  M.  &  S.  533,  exhibits  the  reluctance  of  the  courts  to  draw 
conclusions  from  the  mere  fact  that  a  man  was  resident  in  a  hostile  country  when  it 
was  possible  for  him  to  have  removed. 

'  O'Mealey  v.  Wilson,  1  Camp.  482. 

c  Taylor  v.  Best,  14  C.  B.  487. 

<I  Macartney  v.  Garbutt,  24  Q.  B.  D.  368. 

«  Mighell  V.  The  Sultan  of  Johore,  [1894]  1  Q.  B.  (C.  A.)  149. 

of  one.  U.  S.  Rev.  St.  §  4131.  In  many  states  an  alien  cannot  acquire  and 
hold  title  to  real  property.  See  2  Kent,  Comm.  54^64.  But  state  laws  as  to 
rights  of  aliens  yield  to  treaties  made  by  the  United  States.  Hauenstein 
V.  Lynham,  100  U.  S.  483. 

'  Any  fresh  contract  across  the  lines  of  hostiUties  is  illegal.  United 
States  V.  Grossmayer,  9  Wall.  (U.  S.)  72,  H.  &  W.  215;  Griswold  v.  Wad- 
dington,  16  Johns.  (N.  Y.)  438.  But  if  an  alien  enemy  is  permitted  to 
remain  in  the  hostile  country  contracts  made  there  are  valid.  Kershaw 
V.  Kelsey,  100  Mass.  561 ;  Conrad  v.  Waples,  96  U.  S.  279  ;  U.  S.  v.  Quigley, 
103  U.  S.  595.  An  alien  enemy  resident  in  his  own  country  cannot  sue  in 
our  courts,  but  he  may  be  sued  if  he  or  his  property  can  be  reached  by  pro- 
cess. Masterson  v.  Howard,  18  Wall.  (U.  S.)  99;  Dorsey  v.  Kyle,  30  Md. 
612,  96  Am.  Dec.  617,  note  630-633.  The  statute  of  limitations  is  sus- 
pended during  hostilities.   Brown  v.  Hiatts,  15  Wall.  (U.  S.)  177. 

2  See  1  Kent,  Comm.  38-39;  Holbrook  v.  Henderson,  4  Sandf.  (N.  Y.) 
619;  In  re  Baiz,  135  U.  S.  403.  The  exemption  does  not  extend  to  con- 
suls.    BOrs  V.  Preston,  111  U.  S.  252;  Wilcox  v.  Luco,  118  Cal.  639. 
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made  previous  to  conviction:  but  these  may  be  enforced  by 
an  administrator  appointed  for  the  purpose  by  the  Crown."  ' 

155.  Barristers  and  physicians  in  England.  A  barrister  cannot 
sue  for  fees  due  to  him  for  services  rendered  in  the  ordinary 
course  of  his  professional  duties,  whether  the  action  be  framed 
as  arising  upon  an  implied  contract  to  pay  for  services  rendered 
on  request,  or  upon  an  express  contract  to  pay  a  certain  sum 
for  the  conduct  of  a  particular  business." 

A  physician,  until  the  year  1858,  was  so  far  in  the  position 
of  a  barrister  that  the  rendering  of  services  on  request  raised 
no  implied  promise  to  pay  for  them,  though  the  patient 
might  bind  himself  by  express  contract.  The  Act  21  &  22 
Vict.  c.  90,  §  31,  enabled  every  physician  to  sue  on  such  an 
implied  contract,  subject  to  the  right  of  any  college  of  physi- 
cians to  make  by-laws  to  forbid  the  exercise  of  this  privilege 
by  their  Fellows.  And  this  is  reenacted  in  substance  by  the 
Medical  Act  1886." ' 

§2.  Infants. 

156.  Infants'  contracts  voidable.  The  rights  and  liabilities 
of  infants  under  contracts  entered  into  by  them  during  infancy  ^ 
rest  upon  common  law  rules  which  have  been  materially 
affected  by  statute.  I  will  first  state  the  common  law  upon 
the  subject. 

Common  law  treated  an  infant's  contract  as  being  void- 
able at  his  option,  either  before  or  after  the  attainment  of  his 
majority.*  But  the  rule  was  thus  limited:  — 

«  33  &  34  Vict.  u.  23,  §§  8,  9,  10.  i  Kennedy  v.  Broun,  13  C.  B.,  N.  S.  677. 

<^  49  &  50  Vict. .;.  48,  §  6. 

'■  In  the  absence  of  prohibitory  statutes  a  convict  may  make  contracts 
(Stephani  v.  Lent,  30  N.  Y.  Misc.  346, 63  N.  Y.  Supp.  471),  or  sue  or  be  sued 
upon  contracts.  Wilson  v.  King,  59  Ark.  32;  Dade  Coal  Company  v.  Has- 
lett,  83  Ga.  549;  Kenyon  v.  Saunders,  18  R.  I.  590.  See  Avery  v.  Everett, 
110  N.  Y.  317;   18  L.  R.  A.  82  n;  9  Cyc.  870-875. 

^  In  the  United  States  lawyers  and  physicians  who  are  duly  licensed  are 
under  no  such  disability.  Shelton  v.  Johnson,  40  Iowa,  84;  Vilas  v.  Downer, 
21  Vt.  419;  Garrey  v.  Stadler,  67  Wis.  512. 

'  The  age  of  majority  for  women  is  fixed  at  eighteen  in  some  states. 
Stimson,  Am.  St.  Law,  §  6601.  Majority  is  reached  on  the  first  minute  of  the 
day  preceding  the  twenty-first  birthday.  Bardwell  v.  Purrington,  107  Mass. 
419;  Hamlin  v.  Stevenson,  4  Dana  (Ky.)  597.  Some  states  provide  that 
emancipation  may  hasten  the  age  of  majority.  Stimson,  Am.  St.  Law, 
§  6606. 

'  In  the  United  States  it  has  been  held  that  an  infant's  contracts  fall 
into  three  classes:  (1)  The  contract  for  the  appointment  of  an  agent, 
which  is  void;   (2)  the  contract  for  necessaries,  which  is  binding;   (3)  all 
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(1.)  The  contract  ceased  to  be  voidable  if  ratified  upon 
the  attainment  of  21  years  of  age. 

(2.)  The  contract  was  not  voidable  if  it  were  for  necessaries, 
or,  in  certain  cases,  if  it  were  for  the  infant's  benefit. 

157.  Ratification  generally.  Sir  F.  Pollock,  in  an  exhaustive 
argument,  shows  clearly  that  by  the  rules  of  common  law 
the  contract  of  an  infant  was  not  void  but  voidable  at  his 
option,  even  though  it  were  not  for  the  infant's  benefit." 
Being  so  voidable,  the  infant  might  (apart  from  statutory 
restrictions)  affirm  and  ratify  his  contract  when  he  attained 
his  majority,  and  thus  assume  the  rights  and  liabilities  arising 
from  it."  It  may  be  well  to  remind  the  reader  that  such  a  rati- 
fication is,  or  was,  an  illustration  of  the  limited  class  of  cases 
in  which  a  past  consideration  has  been  allowed  to  support  a 
subsequent  promise.^ 

158.  Ratification  of  two  kinds.  Some  contracts  were  invalid 
unless  ratified,  others  valid  unless  disaffirmed  within  a  reason- 
able time.  It  would  seem  that  where  an  infant  acquired  an 
interest  in  permanent  property  to  which  obligations  attach, 
or  entered  into  a  contract  which  involves  continuous  rights 
and  duties,  benefits  and  liabilities,  and  took  some  benefit 
under  the  contract,  he  would  be  bound  unless  he  expressly 
disclaimed  the  contract.  On  the  other  hand,  a  promise  to 
perform  an  isolated  act  —  such  as  to  pay  a  reward  for  services 
rendered  —  or  a  contract  wholly  executory,  would  not  be 
binding  upon  the  infant  unless  he  expressly  ratified  it  upon 
coming  of  age. 

159.  Contracts  valid  unless  disaflBrmed.  Illustrations  of 
contracts  requiring  a  special  disclaimer  to  avoid  them  —  valid 
unless  rescinded  —  may  be  foimd  in  the  following  cases. 
These  do  not  appear  to  be  affected  by  recent  legislation. 

■•  Pollock  on  Contracts,  pp.  55-61,  ed.  7.        '  Williams  v.  Moor,  11  M.  &  W.  256. 

other  contracts,  which  are  voidable  at  his  election.  Fetrow  v.  Wiseman, 
40  Ind.  148.  The  first  proposition  is  sustained  by  some  authorities  in  general 
terms.  Trueblood  v.  Trueblood,  8  Ind.  195,  H.  &  W.  218.  But  it  is  confined 
by  others  to  the  appointment  of  an  attorney  in  fact  by  a  formal  power  of 
attorney.  Hastings  v.  DoUarhide,  24  Cal.  195;  Hardy  v.  Waters,  38  Me. 
450;  Patterson  v.  Lippincott,  47  N.  J.  L.  457;  18  Am.  St.  Rep.  629-633; 
Huffcut  on  Agency,  §  15.  It  is  doubted  altogether  in  some  cases.  Coursolle 
V.  Weyerhauser,  69  Minn.  328.  The  matter  is  sometimes  regulated  by  statute. 
Stimson,  Am.  St.  Law,  §  6602.  An  unexecuted  contract  of  marriage  may  be 
avoided.  Rush  v.  Wick,  31  Oh.  St.  521.  So  also  an  executory  contract  for 
necessaries.  Gregory  v.  Lee,  64  Conn.  407. 
'  Ante,  sec.  151. 
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An  infant  lessee  who  occupies  until  majority  is  liable  for 
arrears  of  rent  which  accrued  during  his  minority.^ 

Shareholders  who  became  possessed  of  their  shares  during 
infancy  are  liable  for  calls  which  accrued  while  they  were 
infants.^ 

The  grounds  of  infants'  liability  under  these  conditions  have 
been  thus  stated :  — 

"  They  have  been  treated  therefore  as  persons  in  a  different  situation 
from  mere  contractors,  for  then  they  would  have  been  exempt:  but  in 
truth,  they  are  purchasers  who  have  acquired  an  interest,  not  in  a  mere 
chattel,  hut  in  a  subject  of  a  permanent  nature,  either  by  contract  with  the 
company,  or  purchase  or  devolution  from  those  who  have  contracted,  and 
with  certain  obligations  attached  to  it  which  they  were  bound  to  discharge, 
and  have  been  thereby  placed  in  a  situation  analogous  to  an  infant  pur- 
chaser of  real  estate  who  has  taken  possession,  and  thereby  becomes  liable 
to  all  the  obligations  attached  to  the  estate;  for  instance,  to  pay  rent  in  the 
case  of  a  lease  rendering  rent,  and  to  pay  a  fine  due  on  the  admission  in 
the  case  of  a  copyhold  to  which  an  infant  has  been  admitted,  imless  they 
have  elected  to  waive  or  disagree  the  purchase  altogether,  either  during  infancy 
or  after  full  age,  at  either  of  which  times  it  is  competent  for  an  infant  to 
do  so."  o ' 

Similarly  an  infant  may  become  a  partner,  and  at  common 
law  may  be  entitled  to  benefits,  though  not  liable  for  debts, 
arising  from  the  partnership  during  his  infancy.  Equity 
however  would  not  allow  an  infant,  in  taking  the  partner- 
ship accounts,  to  claim  to  be  credited  with  profits  and  not 
debited  with  losses.  But  what  is  important  for  our  present 
purpose  to  note  is,  that  unless  on  the  attainment  of  majority 
there  be  an  express  rescission  and  disclaimer  of  the  partner- 
ship, the  partner  will  be  liable  for  losses  accruing  after  he 
came  of  age.'  * 

o  Evelyn  v.  Chichester,  3  Burr.lTlT ;  N.  W.  E.  Co.  v.  McMichael,  5  Ex.  114. 
l>  Lindley,  Partnership,  88.  89  (ed.  7). 

'  See  McClure  v.  McClure,  74  Ind.  108.  But  not  in  an  action  brought 
during  the  infancy  of  the  lessee.  Flexner  v.  Dickerson,  72  Ala.  318.  See 
18  Am.  St.  Rep.  589-592. 

'  A  purchase  of  shares  may  be  avoided  and  the  purchase  money  re- 
covered.  Indianapolis  Chair  Mfg.  Co.  v.  Wilcox,  59  Ind.  429. 

'  See  18  Am.  St.  Rep.  615-618. 

*  It  has  been  held  that  acting  as  a  partner  after  majority  renders  an 
infant  liable  for  debts  of  the  firm  contracted  during  his  minority.  Miller  v. 
Sims,  2  Hill  (S.  C.)  479,  and  see  Penn  v.  Whitehead,  17  Gratt.  (Va.)  503. 
Compare  Crabtree  v.  May,  1  B.  Mon.  (Ky.)  289.  An  infant  may  disaffirm 
his  partnership  contract,  but  the  assets  of  the  firm  will  be  devoted  to  the 
payment  of  creditors  before  he  can  withdraw  his  contribution.  Shirk  v. 
Shultz,  113  Ind.  571;  Yates  v.  Lyon,  61  N.  Y.  344;  Moley  v.  Brine,  120 
Mass.  324.  Subject  to  the  rights  of  creditors  and  to  losses  suffered,  he  may 
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•  Where  an  infant  held  himself  out  as  in  partnership  with 
X,  and  continued  to  act  as  a  partner  till  shortly  before  he 
came  of  age,  and  then,  though  ceasing  to  act  as  a  partner,  did 
nothing  to  disaffirm  the  partnership,  he  was  held  liable  on 
debts  which  accrued,  after  he  came  of  age,  to  persons  who 
supplied  X  with  goods. 

"Here,"  said  Best,  J.,  "the  infant,  by  holding  himself  out 
as  a  partner,  contracted  a  continual  obligation,  and  that  obli- 
gation remains  till  he  thinks  proper  to  put  an  end  to  it.  .  .  . 
If  he  wished  to  be  understood  as  no  longer  continuing  a 
partner,  he  ought  to  have  notified  it  to  the  world.'"  " 

And  so  where  shares  were  assigned  to  an  infant  who  at- 
tained his  majority  some  months  before  an  order  was  made 
for  winding  up  the  company,  it  was  held  that  in  the  absence 
of  any  disclaimer  of  the  shares  the  holder  was  liable  as  a 
contributory." 

Although  the  liabilities  incurred  by  the  infant  are  some- 
what different  in  these  different  cases,  yet  there  is  this  feature 
common  to  all  of  them,  that  nothing  short  of  express  dis- 
claimer will  entitle  a  man,  on  attaining  his  majority,  to  be 
free  of  obligations  such  as  we  have  described.  It  is  other- 
wise in  contracts  which  are  not  thus  continuous  in  their 
operation.  The  infant  was  not  bound  unless  he  expressly 
ratified  them.^ 

"  Goode  D.  Harrison,  5  B.  &  Aid.  159.  !>  Lumsden's  Case,  4  Ch.  31. 

recover  the  fund  he  has  contributed.  Sparman  v.  Keim,  83  N.  Y.  245. 
See  18  Am.  St.  Rep.  601-605. 

'  Ratification.  In  any  contract  by  an  infant  (except  possibly  the  dele- 
gation of  authority,  18  Am.  St.  Rep.  629)  a  ratification  made  after  he  is  of 
full  age  will  be  binding  and  final.  But  ratification  during  infancy  is  as  in- 
effective as  the  original  contract.  Corey  v.  Burton,  32  Mich.  30;  Sanger  v. 
Hibbard,  104  Fed.  Rep.  455.  Until  there  is  a  binding  ratification  the  con- 
tract may  be  disaffirmed.  The  problem  is,  therefore,  whether  there  has  been 
a  ratification  which  wiU  bar  a  disaffirmance.  Buchanan  v.  Hubbard,  119 
Ind.  187.  In  deciding  this,  careful  consideration  must  be  given  to  the 
nature  of  the  contract  and  what  has  been  done  under  it.  Boody  v.  Mc- 
Kenney,  23  Me.  517. 

(1)  Contracts  under  which  the  infant  is  vested  with  property.  —  (o) 
There  are  first  such  cases  as  the  author  has  given  above  in  which,  owing  to 
the  nature  of  the  interest  and  the  obligations  attaching  to  it,  a  ratification 
is  implied  from  a  brief  acquiescence  in  the  situation  after  arriving  at  ma- 
jority. (6)  The  retention  of  property  generally  for  an  unreasonable  time 
after  full  age  may  be  treated  as  ratification.  Boyden  v.  Boyden,  9  Met. 
(Mass.)  519;  Henry  v.  Root,  33  N.  Y.  526;  Johnston  v.  Gerry,  34  Wash. 
524.  And  especially  if  it  be  sold  after  full  age.  Cheshire  v.  Barrett,  4 
McCord  (S.  C.)  241;  Boody  v.  McKenney,  supra;  Hilton  v.  Shepherd.  92 
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1 60.  English  statutory  changes.  Such  was  the  common 
law  upon  the  subject:  let  us  consider  how  it  has  been  affected 
by  legislation. 

Me.  160.  But  a  sale  during  minority  is  not  a  ratification.  Walsh  v.  Powers, 
43  N.  Y.  23. 

(2)  Contracts  under  which  the  infant  parts  with  property.  —  If  an  infant 
has  deeded  lands  or  transferred  chattels  mere  acquiescence  wiU  not  amount 
to  ratification.  Green  v.  Green,  69  N.  Y.  553;  Wells  v.  Seixas,  24  Fed.  Rep. 
82;  Sims  v.  Everhardt,  102  U.  S.  300;  Donovan  v.  Ward,  100  Mich.  601. 
Contra:  Hastings  v.  DoUarhide,  24  Cal.  195;  Goodnow  v.  Empire  Lumber 
Co.,  31  Minn.  468.  But  silence  coupled  with  other  circumstances  may  work 
an  estoppel  to  disaffirm.  Irvine  v.  Irvine,  9  Wall.  (U.  S.)  617;  Ihley  v.  Pad- 
gett, 27  S.  C.  300;  Buchanan  v.  Hubbard,  119  Ind.  187. 

(3)  Conduct  may  be  sufficient  evidence  of  ratification,  as  bringiBg  a  suit, 
accepting  the  consideration,  dealing  as  owner  after  full  age  with  the  con- 
sideration received  during  minority,  remaining  in  the  service  after  fuU  age 
under  a  contract  made  during  minority,  and  the  like.    Middleton  v.  Hoge, 

5  Bush  (Ky.)  478;  Keegan  v.  Cox,  116  Mass.  289;  Jones  v.  Phoenix  Bank, 
8  N.  Y.  228;  Clark  v.  Van  Court,  100  Ind.  113;  Spicer  v.  Earl,  41  Mich. 
191.  But  see  Burdett  v.  Williams,  30  Fed.  Rep.  697;  McCarty  v.  Carter, 
49  111.  53;  Tobey  v.  Wood,  123  Mass.  88. 

(4)  If  words  are  relied  upon  to  show  ratification,  more  than  a,  mere 
acknowledgment  will  be  necessary  in  order  to  make  a  promise  given  during 
infancy  enforcible.  Ford  v.  Phillips,  1  Pick.  (Mass.)  202;  Hale  v.  Gerrish, 
8  N.  H.  374;  18  Am.  St.  Rep.  709  n.  But  see  Henry  v.  Root,  33  N.  Y.  526; 
Hatch  V.  Hatch,  60  Vt.  160.  Nor  will  part  payment  be  sufiicient.  Catlin 
V.  Haddox,  49  Conn.  492.  It  is  sometimes  said  that  ratification  must  be 
made  with  knowledge  that  there  is  no  legal  liability.  Turner  v.  Gaither,  83 
N.  C.  357;  Trader  v.  Lowe,  45  Md.  1  ;  Hinely  v.  Margaritz,  3  Pa.  St.  428. 
But  this  has  been  authoritatively  denied.  Morse  v.  Wheeler,  4  Allen  (Mass.) 
570;  Clark  v.  Van  Court,  100  Ind.  113;  Anderson  v.  Soward,  40  Oh.  St. 
325;  Bestor  v.  Hickey,  71  Conn.  181:  and  see  18  Am.  St.  Rep.  705  n. 

Ratification  is  equivalent  to  the  waiver  of  a  bar,  and  the  action  is  on 
the  original  contract.  West  v.  Penny,  16  Ala.  186.  But  the  ratification  may 
be  upon  a  condition  which  must  first  be  fulfilled.  Minock  v.  Shortridge, 
21  Mich.  304,  316. 

DiSAPPiRMANCB.  Disaffirmance  (except  of  deeds  to  lands,  18  Am.  St. 
Rep.  670)  may  be  during  minority,  and  will  be  final.    Edgerton  v.  Wolf, 

6  Gray  (Mass.)  453;  Pippen  v.  Ins.  Co.,  130  N.  C.  23;  Chapin  v.  Shafer, 
49  N.  Y.  407;  Nichols  &c.  Co.  v.  Snyder,  78  Minn.  502.  If  upon  disaffirm- 
ance the  infant  still  has  specific  property  received  from  the  adult,  the  latter 
may  recover  it;  but  if  it  is  no  longer  in  the  infant's  possession  the  adult 
is  without  remedy.  Badger  t>.  Phinney,  15  Mass.  359;  Chandler  «.  Simmons, 
97  Mass.  508;  Strain  v.  Wright,  7  Ga.  568;  Miller  v.  Smith,  26  Minn.  248; 
Brantley  v.  Wolf,  60  Miss.  420.  The  infant  is  not  required  to  put  the  other 
party  in  staiu  quo.  Morse  v.  Ely,  164  Mass.  458;  Simpson  v.  Ins.  Co.,  184 
Mass.  348  (but  see  Johnson  v.  Ins.  Co.  56  Minn.  365);  DiU  v.  Bowen,  54 
Ind.  204;  Green  v.  Green,  69  N.  Y.  553.  Contra :  Hall  v.  Butterfield,  59 
N.  H.  354;  Kerr  v.  Bell,  44  Mo.  120  (but  see  Craig  v.  Van  Bebber,  100  Mo. 
584);  Rice  v.  Butler,  160  N.  Y.  578.  See  Eureka  Co.  v.  Edwards,  71  Ala. 
248;  McGreal  v.  Taylor,  167  U.  S.  688;  and  18  Am.  St.  Rep.  686-694. 


144  THE  FORMATION  OF  CONTRACT  [Part  II 

Lord  Tenterden's  Act  required  that  ratification  should  be  in  the  form 
prescribed  by  the  Act." ' 

This  enactment  was  rendered  unnecessary  by  the  Infants'  Relief  Act, 
and  was  repealed  by  the  Statute  Law  Revision  Act  of  1875. 

The  Infants'  Relief  Act  of  1874  appears  to  have  been  designed  to  guard 
not  merely  against  the  results  of  youthful  inexperience,  but  against  the 
consequences  of  honorable  scruples  as  to  the  disclaimer  of  contracts  upon 
the  attainment  of  majority.   Its  provisions  are  as  follows :  — 

1.  "All  contracts  whether  by  specialty  or  by  simple  contract  henceforth 
entered  into  by  infants  for  the  repayment  of  money  lent  or  to  be  lent,  or 
for  goods  supplied  or  to  be  supplied  (other  than  contracts  for  necessaries), 
and  all  accounts  stated  with  infants,  shall  be  absolutely  void:  provided 
always  that  this  enactment  shall  not  invalidate  any  contract  into  which  an 
infant  may  by  any  existing  or  future  statute,  or  by  the  rules  of  common 
law  or  equity  enter,  except  such  as  now  by  law  are  voidable. 

2.  "  No  action  shall  be  brought  whereby  to  charge  any  person  upon  any 
promise  made  after  full  age  to  pay  any  debt  contracted  during  infancy, 
or  upon  any  ratification  made  after  full  age  of  any  promise  or  contract 
made  during  infancy,  whether  there  shall  or  shall  not  be  any  new  considera- 
tion for  such  promise  or  ratification  after  full  age."  * 

The  precise  meaning  of  the  provisions  of  this  Act,  if  indeed  any  precise 
meaning  was  present  to  the  minds  of  its  framers,  is  not  easy  to  ascertain. 
We  must  examine  the  two  sections  and  the  construction  which  has  been 
placed  on  them  by  the  courts. 

The  first  section  applies  only  to  contracts  of  a  certain  class,  and  these  it 
makes  void.  But  to  this  general  provision  two  exceptions  are  specified. 

(1)  An  infant  can  bind  himself  by  contract  for  necessaries,  whether  these 
take  the  form  of  a  supply  of  goods  or  a  loan  of  money;  but  it  must  be 
assumed  that  the  loan  is  made  in  immediate  contemplation  of  the  purchase 
of  necessaries,  and  is  expended  on  them. 

But  the  precise  ground  of  the  infant's  liability  in  either  case  is  not  clear, 
and  may  not  be  coextensive  with  the  exception  made  by  §  1  of  the  Act. 

The  liability  in  respect  of  a  loan  seems  in  equity  to  rest  on  a  rule  which 
is  of  wider  application  than  the  rule  as  to  necessaries.  A  loan  of  money  to 
pay  for  necessaries  was  not  recoverable  at  common  law;  but  in  the  chancery 
courts  it  was  held  that  if  an  infant  borrowed  money  to  pay  a  debt  for  which 
by  law  he  was  liable,  and  the  debt  was  paid  therewith,  the  lender  "  stood 
in  the  place  of  the  person  paid*"  and  was  entitled  to  recover  the  money  lent." 

This  principle  was  extended  to  a  case  of  a  loan  which  could  not  be  re- 
garded as  a  loan  for  necessaries  in  the  somewhat  complicated  case  of  Thur- 
stan  V.  the  Nottingham  Building  Society.'^ 

The  liability  for  necessaries  in  the  form  of  goods  has  been  placed  on 
another  ground  than  that  of  exemption  from  statutory  disability  to  con- 
tract, and  has  been  so  placed  by  a  subsequent  statute  and  by  judicial  de- 
cision.  The  Sale  of  Goods  Act  (§  2)  enacts:  — • 

"Where  necessaries  are  sold  and  delivered  to  an  infant  or  to  a  person 

"  9  Geo.  IV.  c.  14.  !>  37  &  38  Vict.  c.  62. 

<:  Marlow  v.  Pitfield,  1  P.  Wms.  558;  National  Benefit  Society  v.  "Williamson,  5 
Ch.  313.  d  [1903]  A.  C.  6. 

'  Some  American  states  require  a  ratification  of  debts  contracted  during 
infancy  to  be  in  writing.  See  sec.  94,  ante ;  18  Am.  St.  Rep.  707;  Stimson, 
Am.  St.  Law,  §  4147. 
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who  by  reason  of  mental  incapacity  or  drunkenness  is  incompetent  to  con- 
tract, he  must  pay  a  reasonable  price  therejar."  "  ' 

Here  the  legal  liability  to  pay  and  the  incapacity  to  contract  are  put  side 
by  side  as  coexistent,  and  the  infant  would  seem  to  be  liable  for  necessaries, 
not  because  he  was  in  this  respect  able  to  contract,  but  because  he  was 
bound  quasi  ex  contractu. 

And  this  was  the  view  taken  by  Farwell,  J.,  in  re  Clahhonfi  An  infant 
pauper,  maintained  for  six  years  by  guardians  of  the  poor,  became  entitled 
to  a  legacy  of  £100.  The  guardians  were  held  entitled  to  recover  from  the 
executor  of  the  wUl  so  much  of  the  legacy  as  repaid  them  for  the  neces- 
sary expenditure  of  the  past  six  years,  on  the  ground  that  there  was  "  a 
common  law  liability  to  repay  expenses  necessarily  incurred  for  the  infant's 
benefit." 

The  liability  is  undoubted,  though  it  is  placed  on  different  grounds  in 
two  modern  statutes,  while  it  is  treated  as  a  liability  at  common  law  by 
Farwell,  J. 

Neither  the  Sale  of  Goods  Act  nor  In  re  Clabbon  touch  the  contract  for 
goods  to  be  supplied.  It  is  quite  possible  that  an  infant  might  order  goods 
which  were  undoubtedly  necessaries  when  ordered,  but  that  his  needs 
might  be  met  from  some  unforeseen  source  before  the  goods  were  supplied. 
His  liability  would  then  rest  on  the  terms  of  the  Infants'  Relief  Act. 

(2)  Contracts  into  which  an  infant  may  enter  "  by  any  existing  or  future 
statute,  or  by  rules  of  common  law  or  equity,"  and  which  were  not  void- 
able at  the  date  of  the  enactment,  are  not  affected  by  the  Act. 

This  second  exception  needs  an  explanation.  Before  the  Act  of  1874  an 
infant's  contracts  for  necessaries  were  binding,  and  his  other  contracts 
were  as  a  rule  voidable.  We  must  therefore  look  for  contracts  which  were 
not  for  necessaries  and  yet  were  not  voidable.  Such  are  to  be  found 
where  an  infant  enters  into  a  contract  of  service  so  as  to  provide  him 
with  the  means  of  self-support. 

"It  has  always  been  clearly  held  that  contracts  of  apprenticeship  and 
with  regard  to  labor  are  not  contracts  to  an  action  on  which  the  plea  of 
infancy  is  a  complete  defense.  The  question  has  always  been  whether  the 
contract,  when  carefully  examined  in  all  its  terms,  is  for  the  benefit  of  the 
infant.  If  so  the  court  will  not  allow  the  infant  to  repudiate  it."  " 

Instances  of  terms  which  do,  and  of  terms  which  do  not  entitle  the  infant 
to  repudiate  a  contract  of  this  sort  are  to  be  found  in  Corn  v.  Matthews  ^  and 
Green  v.  Thompson."  In  the  case  cited  above  an  infant  entered  into  a  con- 
tract of  service  with  a  railway  company,  promising  to  accept  the  terms 
of  an  insurance  against  accidents  in  lieu  of  his  rights  of  action  under  the 
Employers'  Liabihty  Act.  ^  It  was  held  that  the  contract  was  for  his  benefit 
and  that  he  was  bound  by  his  promise.  And  an  infant  may  be  held  liable 
for  the  breach  of  such  a  contract  under  the  Employers  and  Workmen  Act, 
1875. « 

Apart  from  the  two  exceptions  aforesaid  the  section  seems  clear,  and  has 
been  strictly  construed. 

»  56  &  57  Vict.  c.  71.  6  [1904]  2  Ch.  465. 

o  Clements  v.  L.  &  N.  W.  R.  Co.,  [1894]  2  Q.  B.  482. 

d  [1893]  1  Q.  B.  310.  »  [1899]  2  Q.  B.  1.  /  43  &  44  Vict.  c.  42. 

»  38  &  39  Vict.  c.  90.  Leslie  v.  Fitzpatrick,  3  Q.  B.  D.  229.  No  civil  proceedings 
can  be  taken  against  an  infant  on  an  apprenticeship  deed;  though  if  he  misbehave 
he  may  be  corrected  by  his  master,  or  brought  before  a  justice  of  the  peace.  De 
Trancesco  e.  Barnum,  43  Ch.  D.  165.    Gylbert  v.  Fletcher,  Cro.  Car.  179. 
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An  infant  who  had  contracted  trading  debts  was  convicted  on  an  indict- 
ment changing  him  with  having  defrauded  his  creditors  within  the  meaning 
of  the  Debtors'  Act,  1869.  The  conviction  was  quashed  on  the  ground  that 
the  transactions  which  resulted  in  debts  were  void  under  the  Infants'  ReUef 
Act.  There  were  consequently  no  creditors  to  defraud."  On  the  same  rea- 
soning an  infant  cannot  be  made  a  bankrupt  in  respect  of  such  debts.* 

But,  it  may  be  asked,  can  an  infant  who  has  received  goods  and  paid 
their  price  recover  his  money,  or  the  tradesman  his  goods,  on  the  ground 
that  the  transaction  is  void? 

This  much  is  clear,  that  if  an  infant  has  paid  money  and  taken  benefit 
under  the  contract  he  cannot  recover  the  money  so  paid. 

An  infant  hired  a  house  and  agreed  to  pay  the  landlord  £100  for  the 
furniture.  He  paid  £60  and  gave  a  promissory  note  for  the  balance.  After 
some  months'  use  of  the  house  and  furniture  he  came  of  age,  and  then  took 
proceedings  to  get  the  contract  and  the  promissory  note  set  aside,  and  to 
recover  the  money  which  he  had  paid.  He  obtained  relief  from  future  habU- 
ities  on  the  contract  and  note,  but  could  not  recover  money  paid  for  furni- 
ture of  which  he  had  enjoyed  the  benefit.' 

On  the  other  hand,  although  there  is  no  authority  precisely  in  point,  the 
case  of  Hamilton  v.  Vaughan-Sherrin  Electrical  Engineering  Co  A  shows  that 
an  infant  who  has  bought  shares  on  which  no  dividend  has  been  paid,  may 
within  a  reasonable  time  repudiate  the  shares  and  recover  the  money.  In 
this  case  six  weeks  had  elapsed,  and  the  infant  had  not  attended  any  meeting 
or  otherwise  afiirmed  his  position  as  a  shareholder.  Although  the  purchase 
of  shares  in  a  company  is  not  a  transaction  which  would  fall  under  §  1  of 
the  Infants'  Relief  Act,  the  language  of  the  court  is  so  full  and  explicit  as  to 
suggest  a  general  rule,  that  where  benefit  has  been  received  the  infant  can- 
not recover  money  paid;  that  where  no  benefit  has  been  received  he  can. 

The  second  section  would  seem  to  deal  with  aU  contracts  except  those 
which  are  excluded  from  the  operation  of  §  1.  A  man  of  full  age  cannot 
make  himself  liable  upon  a  contract  entered  into  during  infancy,  even 
though  there  be  fresh  consideration  for  his  ratification  of  such  liability. 

But  we  must  note  some  points  which  are  not  quite  obvious  in  reading  the 
section. 

The  contract  cannot  be  enforced  against  the  party  who  contracted  during 
infancy,  but  he  may  sue  upon  it.  The  words  of  the  section  do  not  avoid  the 
contract ;  they  only  make  it  unenforcible  against  one  of  the  parties.  But 
though  damages  may  be  recovered  specific  performance  cannot  be  obtained 
for  the  reason  that  the  contract  cannot  be  mutually  enforced. 

Next  we  must  take  note  of  the  fact  that  the  old  distinction  still  exists 
betweetf  contracts  which  needed  ratification  to  affirm  them  and  contracts 
which  needed  renunciation  to  avoid  them.  Three  cases  establish  this  im- 
portant distinction. 

An  infant  received  an  assignment  of  shares  in  1883:  he  said  he  would 
repudiate  them,  but  did  not  do  so.  He  reached  full  age  in  1886 :  in  1887 
the  company  was  wound  up  and  he  was  not  permitted  to  take  his  name 
off  the  list  of  contributories.' 

An  infant  became  a  member  of  a  building  society,  received  an  allotment 
of  land,  and  for  four  years  after  he  came  of  age  paid  installments  of  the 

«  R.  V.  Wilson,  6  Q.  B.  D.  (C.  C.  R.)  28.  <>  Ex  parte  Jones,  18  Ch.  D.  109. 

c  Valentin!  v.  Canali,  24  Q.  B.  D.  166.  "  [1894]  3  Ch.  589. 

•  In  re  Yeolaud's  Consols,  58  t.  T.  922. 
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purchase  money.    Then  he  endeavored  to  repudiate  the  contract.    He  was 
not  permitted  to  do  so." 

An  infant  became  a  party  to  a  marriage  settlement,  under  which  he  took 
considerable  benefits.  Nearly  four  years  after  coming  of  age  he  repudiated 
the  settlement.  It  was  held  that  a  contract  of  this  nature  was  binding  unless 
repudiated  within  a  reasonable  time  of  the  attainment  of  majority,  and  that 
he  was  too  late.* 

Reasonableness  in  respect  of  time  must  depend  entirely  on  the  circum- 
stances of  each  case.  A  lapse  of  more  than  thirty  years  has  been  held  not 
to  bar  the  right  to  avoid  a  settlement  made  during  infancy,  but  in  that  case 
the  settlement  had  remained  inoperative  during  the  whole  time,  and  the 
infant  had  been  ignorant  of  its  provisions." 

On  the  other  hand,  the  courts  have  been  strict  in  their  application 
of  §  2  to  contracts  of  the  sort  that,  before  the  Act,  were  invalid  unless 
ratified. 

King,  an  infant,  became  liable  to  a  firm  of  brokers  for  £547:  after  he 
came  of  age  they  sued  him,  and  he  compromised  the  suit  by  giving  two  bills 
of  exchange  for  £50.  The  firm  endorsed  one  of  the  bills  to  Smith,  who  sued 
upon  it.  The  Queen's  Bench  Division  held  that  the  bills  were  a  promise, 
based  on  a  new  consideration,  to  pay  a  debt  contracted  during  minority, 
that  here  was  a  ratification  of  the  sort  contemplated  by  the  Act,  and  that 
Smith  could  not  recover. 

"We  have  in  the  present  case,"  said  Charles,  J.,  "first  a  promise  by 
King  during  his  minority  to  pay  a  sum  of  money;  secondly,  a  promise 
by  him  after  full  age  to  pay  a  portion  of  that  sum.  It  is  said  that  the  for- 
bearance of  the  then  plaintiffs  to  carry  on  their  action  afforded  a  new  con- 
sideration and  a  good  consideration  for  King's  promise  to  pay  the  bills  of 
exchange.  In  my  opinion,  however,  that  case  is  amply  provided  for  by  §  2 
of  the  Act.  I  think  that  there  was  here  a  new  consideration  for  the  defend- 
ant's promise;  but  the  section  expressly  says  that  no  action  shall  be  brought 
on  such  a  promise  even  where  there  is  a  new  consideration  for  it.  The  case 
of  ex  parte  Kibble  ^  seems  strongly  to  support  that  view.  In  that  case  the 
plaintiff  had  obtained  a  judgment  by  default  for  a  debt  incurred  by  the  de- 
fendant during  infancy,  and  the  judgment  had  been  followed  by  a  judg- 
ment debtor  summons  and  a  petition  for  an  adjudication  in  bankruptcy. 
The  court  inquired  into  the  consideration  for  the  judgment,  and  finding  that 
it  was  a  debt  contracted  during  infancy  held  that  §  2  applied  to  the  case, 
and  dismissed  the  petition  for  adjudication."  " 

In  dealing  with  contracts  other  than  those  of  debt  the  difficulty  of  dis- 
tinguishing between  the  ratification  of  an  old  promise  and  the  making  of 
a  new  one  has  led  to  extreme  refinements.  Strictly  construed,  the  Act  would 
make  it  impossible  for  a  man  to  become  liable  on  any  agreement  made 
during  infancy,  however  advantageous  to  him. 

Where  the  parties  to  mutual  promises  of  marriage  remain  on  the  footing 
of  an  engaged  couple  after  the  promisor  has  attained  his  majority,  the 
maintenance  of  the  engagement  has  been  held  to  be  a  ratification,  and  to 
be  insufficient  to  sustain  an  action  for  breach  of  the  promise./  But  where 
the  mutual  promises  made  during  infancy  are  conditional  on  consent  of  the 
man's  parents,  and  the  promise  is  renewed  by  him,  after  majority,  with 
a  Whittingham  «.  Murdy,  60  L.  T.  956. 

»  Carter  v.  Silber,  [1892]  2  Ch.  (C.  A.)  278.  Edwards  v.  Carter,  [1893]  A.  C.  360. 
=  Farrington  v.  Forrester  [1893]  2  Ch.  461.         ^  L.  E.  10  Ch.  373. 
e  Smith  V.  King,  [1892]  2  Q.  B.  543.  /  Coxhead  v.  Mullis,  3  C.  P.  D.  439. 
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their  consent; "  or  where  an  engagement  is  made  during  minority  with 
no  date  fixed  for  the  marriage,  and  after  the  man  comes  of  age  the  parties 
agree  to  name  a  day  on  which  it  shall  take  place,  the  promises  so  made  have 
been  held  to  be  new  promises,  and  the  breach  of  them  is  actionable.* 

i6i.  Necessaries  —  what  are  they?  It  has  always  been  held 
that  an  infant  may  render  himself  liable  for  the  supply  to  him 
not  merely  of  the  necessaries  of  life,  but  of  things  suitable 
to  his  station  in  life  and  to  his  particular  circumstances  at  the 
time/  The  locus  classicus  on  this  subject  is  the  judgment  of 
Bramwell,  B.  in  Ryder  v.  Wombwell,"  the  conclusions  of  which 
were  adopted  by  the  Exchequer  Chamber. 

The  main  difficulty  is  to  determine  the  provinces  of  the 
court  and  the  jtiry  in  ascertaining  what  are  necessaries;  but 
we  may  venture  to  state  the  following  rules:  — 

(a)  Evidence  being  given  of  the  things  supplied  and  of  the 
circumstances  of  the  infant,  the  court  determines  whether 
the  things  supplied  can  reasonably  be  considered  necessaries 
at  all ;  and  if  it  comes  to  the  conclusion  that  they  cannot, 
the  case  may  not  even  be  submitted  to  the  jury. 

Things  may  obviously  be  outside  the  range  of  possible 
necessaries.  "Earrings  for  a  male,  spectacles  for  a  blind 
person,  a  wild  animal,  might  be  suggested."  "* 

Things  may  be  of  a  useful  character,  but  the  quality  or 
quantity  supplied  may  take  them  out  of  the  character  of 
necessaries.  Elementary  text-books  might  be  a  necessary 
to  a  student  of  law,  but  not  a  rare  edition  of  "  Littleton's 

"  Northcote  v.  Doughty,  4,  C.  P.  D.  385.     >>  Ditcham  v.  Worrall,  5  C.  P.  D.  410. 
<:  L.  E.  3  Ex.  90.    L.  R.  4  Ex.  31.  <t  Bramwell,  B.,  in  Ryder  v.  Wombwell. 

'  The  modern  American  cases  tend  to  hold  that  an  infant's  liability  for 
necessaries  rests  upon  the  doctrines  of  quasi-contract.  He  is  liable  not 
because  he  agreed  to  be,  but  because  it  is  good  public  policy  that  he  should 
be;  and  he  is  compelled  to  pay,  not  what  he  promised  to  pay,  but  what  he 
ought  reasonably  to  pay.  "  The  obligation  of  an  infant  to  pay  for  necessaries 
actually,  furnished  to  him  does  not  seem  to  arise  out  of  a  contract  in  the  legal 
sense  of  that  term,  but  out  of  a  transaction  of  a  quasi-contractual  nature; 
for  it  may  be  imposed  on  an  infant  too  young  to  understand  the  nature  of  a 
contract."  Gregory  v.  Lee,  64  Conn.  407,  413;  Trainer  v.  Trumbull,  141 
Mass.  527,  H.  &  W.  220;  18  Am.  St.  Rep.  643-647.  He  is  not  hable  on  an 
executory  contract  for  necessaries.  Gregory  v.  Lee,  supra;  Jones  v.  Valen- 
tines' School,  122  Wis.  318  ;  Wallin  v.  Higliland  Park  Co.,  127  Iowa, 
131. 

Whether  an  action  lies  on  a  note  or  bond  given  for  necessaries  there  is  a 
conflict  of  authority.  Ayers?;.  Burns,  87  Ind.  245;  Swasey  i).  Vanderheyden, 
10  Johns.  (N.  Y.)  33  (no  action).  Contra:  Earle  v.  Reed,  10  Met.  (Mass.) 
387;  Bradley  v.  Pratt,  23  Vt.  378;  Askey  v.  Williams,  74  Tex.  294. 
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Tenures,"  or  eight  or  ten  copies  of  "Stephen's  Commentaries." 
Necessaries  also  vary  according  to  the  station  in  Ufe  of  the 
infant  or  the  pecuUar  circumstances  in  which  he  may  be 
placed.  The  quality  of  clothing  suitable  to  an  Eton  boy  would 
be  imnecessary  for  a  telegraph  clerk;  the  medical  attendance 
and  diet  required  by  an  invalid  would  be  unnecessary  to  one 
in  ordinary  health. 

It  does  not  follow  therefore  that,  because  a  thing  is  of 
a  useful  class,  a  judge  is  bound  to  allow  a  jury  to  say  whether 
or  no  it  is  a  necessary.' 

(b)  If  the  judge  conclude  that  the  question  is  an  open 
one,  and  that  the  things  supplied  are  such  as  may  reasona- 
bly be  considered  to  be  necessaries,  he  leaves  it  to  the  jury  to 
say  whether,  under  the  circumstances  of  the  case,  the  things 
supplied  were  necessaries  as  a  fact.^  And  the  jury  determines 
this  point,  taking  into  consideration  the  character  of  the 

'  There  is  some  confusion  in  the  cases  on  this  point,  but  the  following 
propositions  may  be  justified  by  authority  and  on  principle:  (1)  It  is  for 
the  court  to  say  whether  the  consideration  furnished  is  ever  a  necessary  for 
any  infant.  (2)  If  it  may  be  a  necessary,  it  is  for  the  court  to  say  whether 
there  is  any  evidence  proper  to  submit  to  the  jury  that  it  is  a  necessary  in 
the  particular  case  at  bar.  The  first  proposition  is  applied  in  distinguish- 
ing between  articles  furnished  for  the  benefit  of  the  person  and  those  fur- 
nished for  the  benefit  of  the  estate  of  the  infant;  Tupper  v.  Cadwell,  12  Met. 
(Mass.)  559;  Decell  v.  Lewenthal,  67  Miss.  331;  House  v.  Alexander,  105  Ind. 
109;  though  it  has  been  applied  in  somewhat  general  terms  to  personal 
benefits,  as  a  college  education.  Middlebury  College  v.  Chandler,  16  Vt. 
683;  Turner  v.  Gaither,  83  N.  C.  357.  The  second  proposition  is  merely 
the  application  of  a  general  rule  of  procedure.  Rohan  v.  Hanson,  11  Cush. 
(Mass.)  44;  Pyne  v.  Wood,  145  Mass.  558.  See  generally,  18  Am.  St.  Rep. 
652  n. 

'  These  have  been  held  necessaries:  dentistry,  —  Strong  v.  Foote,  42 
Conn.  203;  attorney's  services  for  personal  defense,  —  Barker  v.  Hibbard, 
54  N.  H.  539;  Askey  v.  Williams,  74  Tex.  294;  but  not  for  defense  of  estate, 
—  Phelps  V.  Worcester,  11  N.  H.  51;  cf.  Epperson  v.  Nugent,  57  Miss.  45; 
recognizance  in  a  criminal  proceeding,  —  State  v.  Weatherwax,  12  Kans. 
463;  a  bridal  outfit,  —  Jordan  v.  Coffield,  70  N.  C.  110;  and,  in  general, 
board,  lodging,  clothing,  medical  attendance,  etc.,  —  Saunders  v.  Ott, 
1  McCord  (S.  C.)  572;  Price  v.  Sanders,  60  Ind.  310.  These  have  been  held 
not  necessaries  in  particular  cases:  a  buggy,  —  Howard  v.  Simpkins,  70 
Ga.  322 ;  a  bicycle,  —  Pyne  v.  Wood,  145  Mass.  558  ;  Rice  v.  Butler,  160 
N.  Y.  578;  college  education,  —  Middlebury  College  v.  Chandler,  16  Vt. 
683;  professional  education,  —  Turner  v.  Gaither,  83  N.  C.  357.  These  are 
held  generally  not  to  be  necessaries :  services  or  supplies  for  the  benefit  of 
the  estate  of  the  infant,  —  Decell  v.  Lewenthal,  57  Miss.  331;  House  v. 
Alexander,  105  Ind.  109;  fire  insurance,  — New  Hampshire  &c.  Co.  v.  Noyes, 
32  N.  H.  345 ;  life  insurance,  —  Simpson  v.  Ins.  Co.,  184  Mass.  348; 
money,  —  Randall  v.  Sweet,  1  Denio  (N.  Y.),  460;  Price  v.  Sanders,  supra. 
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things  supplied,  the  actual  circumstances  of  the  infant,  and 
the  extent  to  which  the  infant  was  already  supplied  with 
them.  I  say  "actual  circumstances,"  because  a  false  impres- 
sion which  the  infant  may  have  conveyed  to  the  tradesman 
as  to  his  station  and  circumstances  will  not  affect  his  liability: 
if  a  tradesman  supplies  expensive  goods  to  an  infant  because 
he  thinks  that  the  infant's  circumstances  are  better  than 
in  fact  they  are,  or  if  he  supplies  goods  of  a  useful  class  not 
knowing  that  the  infant  is  already  sufficiently  supplied,  he 
does  so  at  his  peril." 

"  It  lies  upon  the  plaintiff  to  prove,  not  that  the  goods  supplied  belong 
to  the  class  of  necessaries  as  distinguished  from  that  of  luxuries,  hut  that 
the  goods  supplied,  when  supplied,  were  necessaries  for  the  infant.  The  fact 
that  the  infant  was  sufficiently  supplied  at  the  time  of  the  additional  sup- 
ply is  obviously  material  to  this  issue  as  well  as  fatal  to  the  contention  of 
the  plaintiff  in  respect  of  it."  *  ' 

(c)  The  ruling  of  the  coiu-t  and  the  finding  of  the  jury 
are  alike  subject  to  review  by  successive  courts  of  appeal. 

162.  Liability  of  infant  for  tort.  An  infant  is  liable  for  wrong : 
but  a  breach  of  contract  may  not  be  treated  as  a  wrong  so  as 
to  make  the  infant  liable;  the  wrong  must  be  more  than  a  mis- 
feasance in  the  performance  of  the  contract,  and  must  be 
separate  from  and  independent  of  it.  Thus  where  an  infant 
hired  a  mare  to  ride  and  injured  her  by  over-riding,  it  was  held 
that  he  could  not  be  made  liable  upon  the  contract  by  framing 
the  action  in  tort  for  negligence."  ^  Nor  can  an  infant  be  made 
liable  for  goods  sold  and  delivered  by  charging  him  in  trover 

"  Brayshaw  v.  Eaton,  7  Scott,  at  p.  187.    See  the  definition  of  necessaries  in  the 
Sale  of  Goods  Act,  56  &  57  Vict.,  c.  71,  §  2. 
i  Johnstone  v.  Marks,  19  Q.  B.  D.  509. 
c  Jennings  v.  Kundall,  8  T.  R.  335. 

'  It  is  settled  law  that  one  who  supplies  an  infant  with  "  necessaries  " 
acts  at  his  peril.  Trainer  v.  Trumbull,  141  Mass.  527,  H.  &  W.  220; 
McKaima  v.  Merry,  61  111.  177 ;  Johnson  v.  Lines,  6  Watts  &  S.  (Pa.) 
80  (oversupply).  As  to  the  pleading,  see  Goodman  v.  Alexander,  165  N.  Y. 
289. 

'  Young  V.  Muhling,  48  N.  Y.  App.  Div.  617;  Eaton  v.  Hill,  50  N.  H. 
235.  Some  states  hold  an  infant  liable  in  tort  for  deceit  if  by  misrepresent- 
ing his  age  he  obtains  the  property  of  another.  Rice  v.  Boyer,  108  Ind.  472. 
But  contra,  Slayton  v.  Barry,  175  Mass.  513,  and  cases  cited.  In  no  case 
will  misrepresentation  as  to  age  estop  an  infant  from  disaffirming  his  con- 
tract. Studwell  1).  Shapter,  54  N.  Y.  249;  New  York  Building  &c.  Co.  v. 
Fisher,  23  N.  Y.  App.  Div.  363;  Quigg  v.  Quigg,  42  N.  Y.  Misc.  48  (mar- 
riage); Sims  t).  Everhardt,  102  U.  S.  300.  But  see  Schmitheimer  1).  Eiseman, 
7  Bush  (Ky.)  298;  Stimson,  Am.  St.  Law,  §  6602. 
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and  conversion:"  *  and  yet  the  Infants'  Relief  Act  makes  a 
sale  of  goods  to  an  infant  absolutely  void,  and  so  would  appear 
to  prevent  any  property  from  passing  to  him. . 

But  when  an  infant  hired  a  horse  expressly  for  riding  and 
not  for  jumping,  and  then  lent  it  to  a  friend  who  jmnped  the 
horse  and  killed  it,  he  was  held  liable:  for  "what  was  done 
by  the  defendant  was  not  an  abuse  of  the  contract,  but  was 
the  doing  of  an  act  which  he  was  expressly  forbidden  by  the 
owner  to  do  with  the  animal."  ^ 

A  butcher  boy  appropriated  some  of  the  meat  which  he  was 
employed  to  carry  to  his  master's  customers;  he  sold  it  and 
kept  the  money.  He  was  detected,  an  account  was  made  of 
the  money  due  from  him,  which  he  acknowledged  to  be  correct, 
and  when  he  came  of  age  he  gave  a  promissory  note  for  the 
amount.  He  was  held  liable  for  the  amount.  It  was  argued 
that  the  liability  arose  on  an  account  stated,  which  was  void 
under  §  1,  or  on  a  ratification  which  was  unenforcible  tmder 
§  2.  But  the  court  held  that  he  was  liable  to  an  action  ex 
delicto,  and  that  his  promise  to  pay  when  he  came  of  age  was 
the  compromise  of  a  suit,  for  which,  being  of  age,  he  was  com- 
petent to  contract.* ' 

§  3.  Corporations. 

163.  Necessary  contractual  limitations.  A  corporation  is 
an  artificial  person  created  by  law.  Hence  the  limitations  to 
the  capacity  of  a  corporation  for  entering  into  a  contract 
may  be  divided  into  necessary  and  express.  The  very  nature 
of  a  corporation  imposes  some  necessary  restrictions  upon 
its  contractual  power,  and  the  terms  of  its  incorporation  may 
impose  others. 

A  corporation  has  an  existence  separate  and  distinct  from 
that  of  the  individuals  who  compose  it;  their  corporate  rights 
and  liabilities  are  something  apart  from  their  individual 
rights  and  liabilities;  they  do  not  of  themselves  constitute  the 
corporation,  but  are  only  its  members  for  the  time  being.* 

«  1  Siderfin,  129.  »  In  re  Seager,  60  L.  T.  665. 

'  Slay  ton  v.  Barry,  supra. 

'  Eaton  V.  Hill,  supra;  Homer  v.  Thwing,  3  Pick.  (Mass.)  492;  Churchill 
V.  White,  58  Neb.  22;  Freeman  v.  Boland,  14  R.  I.  39. 

'  A  note  given  for  a  tort  was  held  binding  in  Ray  v.  Tubbs,  50  Vt.  688. 
But  Bee  Hanks  v.  Deal,  3  McCord  (S.  C.)  257. 

*  For  example,  a  deed  of  corporate  lands  executed  by  all  the  members 
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Thus  a  corporation,  having  this  ideal  existence  apart  from 
its  members,  is  impersonal,  and  must  contract  by  means  of 
an  agent.  It  "cannot  act  in  its  own  person,  for  it  has  no 
person."  " 

It  follows  also  that  a  corporation  must  give  some  formal 
evidence  of  the  assent  of  its  members  to  any  legal  act  which, 
as  a  corporation,  it  may  perform.  Hence  the  requirement 
that  a  corporation  must  contract  under  seal.' 

The  exceptions  to  this  requirement  have  been  dealt  with 
elsewhere.  It  should  however  be  noticed  that  where  a  cor- 
poration either  expressly,  or  by  the  necessary  construction 
of  the  terms  of  its  incorporation,  has  power  to  make  negotiable 
instruments,^  exception  is  made  by  the  Bills  of  Exchange  Act 
(1882)  *  to  the  general  rule  that  by  the  law  merchant  an 
instrument  under  seal  is  not  negotiable.'  Before  this  Act 
a  trading  corporation  whose  business  it  might  be  to  make 
such  instruments  could  render  them  valid  by  the  signature  of 
an  agent  duly  appointed,  but  the  validity  of  a  bill  or  note 
made  under  the  seal  of  a  corporation  was  doubtful. 

164.  Express  contractual  limitations.  The  express  limita- 
tions upon  the  capacity  of  corporate  bodies  must  vary  in  every 
case  by  the  terms  of  their  incorporation.  Much  has  been  and 
still  may  be  said  as  to  the  effect  of  these  terms  in  limiting 
the  contractual  powers  of  corporations,  but  it  is  outside  the 
purpose  of  this  book  to  discuss  the  doctrine  of  "ultra  vires." 

«  Ferguson  v.  Wilson,  2  Ch.  89.  !>  45  &  46  Vict.  c.  61,  §91  (2). 

of  the  corporation  would  not  convey  the  corporate  title.  Wheelock  v. 
Moulton,  15  Vt.  519.  If  one  person  acquires  all  the  stock,  the  corporation 
is  still  a  distinct  legal  entity.  Randall  v.  Dudley,  111  Mich.  437;  Harring- 
ton V.  Connor,  51  Neb.  214;   19  L.  R.  A.  684  n. 

'  But  see  ante,  sec.  91. 

'  In  the  United  States  a  corporation  has  the  implied  power  to  make 
negotiable  paper  as  evidence  of  any  debt  which  it  has  authority  to  con- 
tract. Moss  V.  Averell,  10  N.  Y.  449;  Comm.  v.  Pittsburgh,  41  Pa.  St. 
278;  Rockwell  v.  Elkhorn  Bk.,  13  Wis.  731;  Auerbach  v.  Le  Sueur  Mill  Co., 
28  Minn.  291. 

'  A  negotiable  instrument  executed  by  a  corporation  under  seal  is  not 
thereby  rendered  non-negotiable  unless  such  was  the  intent  of  the  corpora- 
tion in  affixing  the  seal.  Therefore  unless  the  instrument  itself  contains 
a  recital  as  to  the  seal,  or  it  is  shown  by  extrinsic  evidence  that  the  seal 
was  affixed  by  authority  for  the  purpose  of  creating  a  specialty,  the  nego- 
tiable character  of  the  instrument  is  not  affected.  Bank  v.  Railroad  Co., 
5  S.  C.  156;  Mackay  v.  Saint  Mary's  Church,  15  R.  I.  121;  Jones  v.  Homer, 
60  Pa.  St.  214;  Chase  N.  B.  v.  Faurot,  149  N.  Y.  532.  See  also  American 
Neg.  Inst.  Law,  §  6  (N.  Y.  §  25). 
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The  question  whether  the  terms  of  incorporation  are  the  mea- 
sure of  the  contracting  powers  of  the  corporation,  or  whether 
they  are  merely  prohibitory  of  contracts  which  are  inconsistent 
with  them,  was  discussed  at  length  in  the  much  litigated  case 
of  the  Ashbury  Carriage  Company  v.  Riche;"  and  the  results 
of  this  and  other  cases  point  to  a  distinction  between  two  kinds 
of  corporations. 

A  corporation  created  by  charter,  in  the  exercise  of  the 
royal  prerogative  —  a  corporation  at  common  law  —  can  deal 
with  its  property,  or  bind  itself  by  contract  like  an  ordinary 
person,  subject  always  to  such  special  directions  given  in  the 
charter  as  might  make  certain  contracts  inconsistent  with  the 
objects  of  its  creation."  ^ 

But  a  corporation  created  by  or  in  pursuance  of  statute  is 
limited  to  the  exercise  of  such  powers  as  are  actually  con- 
ferred, or  may  reasonably  be  deduced  from  the  language  of 
the  statute.'^  And  thus  a  company  incorporated  under  the 
Companies  Act  of  1862  is  bound  by  the  terms  of  its  memoran- 
dum of  association  to  make  no  contracts  inconsistent  with, 
or  foreign  to,  the  objects  set  forth  in  the  memorandum."*  ^ 

The  Companies  Act  of  1890  °  enables  such  a  company  to 
alter  its  memorandum  under  certain  conditions  and  for  certain 
objects.  The  assent  of  a  court  which  has  jurisdiction  to  make 
an  order  for  such  a  purpose,  and  notice  to  the  parties  interested 
are  the  chief  conditions.-''  The  objects  are  the  furtherance  of  its 
business,  the  addition  of  cognate  business  or  the  abandonment 
of  some  of  its  original  objects. 

i6s.  Ultra  vires  contracts.    A  contract  made  ultra  vires  is 

o  L.  R.  7  H.  L.  653. 

!>  See  Baroness  Wenlock  v.  River  Dee  Co.,  36  Ch.  at  p.  685,  n. 

c  Attorney  General  v.  London  Co.  Council,  [1901]  1  Ch.  C.  A.  781,  [1902]  A.  C.  165. 

rf  Ashbury  Carriage  Co.  v.  Riche,  L.  R.'7  H.  L.  653. 

«  53  &  54 Vict.  >;.  62.  /  Ibid.  §  1,  (5). 

^  In  the  United  States  corporations  are  created  only  by  the  legislature. 
Stowe  V.  Plagg,  72  111.  397;  Atkinson  v.  Railroad  Co.,  15  Oh.  St.  21. 

'  "In  respect  of  the  power  of  corporations  to  make  contracts,  two  prop- 
ositions may  be  stated:  —  (1)  That  they  have,  by  mere  implication  of  law 
and  without  any  affirmative  expression  to  that  effect  in  their  charters  or 
governing  statutes,  and  of  course  in  the  absence  of  express  prohibitions, 
the  same  power  to  make  and  take  contracts,  within  the  scope  of  the  pur- 
poses of  their  creation,  which  natural  persons  have;  (2)  That  this  power, 
on  the  other  hand,  is  restricted  to  the  purposes  for  which  the  corporation 
has  been  created,  and  cannot  be  lawfully  exercised  by  it  for  other  purposes." 
4  Thompson  on  Corp.,  §  5645,  and  cases  there  cited.  See  also  Thomas  v. 
Railroad  Co.,  101  U.  S.  71. 
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void;  but  not  on  the  ground  of  illegality.  Lord  Cairns  in  the 
case  last  above  cited  takes  exception  to  the  use  of  the  term 
"illegality,"  pointing  out  that  it  is  not  the  object  of  the  con- 
tracting parties,  but  the  incapacity  of  one  of  them,  that  avoids 
the  contract.^ 

§  4.  Lunatics  and  drunken  persons. 

1 66.  Lunatics'  contracts.  The  contract  of  a  lunatic  is  bind- 
ing upon  him  unless  it  can  be  shown  that  at  the  time  of  making 
the  contract  he  was  wholly  incapable  of  understanding  what 
he  was  doing  and  that  the  other  party  knew  of  his  condition. 

"When  a  person  enters  into  a  contract  and  afterwards  alleges  that  he 
was  so  insane  at  the  time  that  he  did  not  know  what  he  was  doing  and 
proves  the  allegation,  the  contract  is  as  binding  upon  him  in  every  respect, 
whether  it  is  executory  or  executed,  as  if  he  had  been  sane  when  he  made 
it,  unless  he  can  prove  further  that  the  person  with  whom  he  contracted 
knew  him  to  be  so  insane  as  not  to  be  capable  of  understanding  what  h« 
was  about."  " 

This  decision  enables  us  to  dispense  with  the  distinction 
between  executory  and  executed  contracts  made  with  lunatics 
which  is  suggested  in  Motion  v.  Camroux." 

A  lunatic,  even  though  he  has  been  found  insane  by  in- 
quisition,' is  not  on  that  account  incapable  of  contracting: 
the  validity  of  the  contract  depends  on  the  knowledge  which 
the  other  party  may  be  shown,  or  reasonably  supposed,  to 
have  possessed  of  the  state  of  mind  of  the  insane  person.'' ' 

«  Imperial  Loan  Co.  ti.  Stone,  [1892]  1  Q.  B.  601.  i  2  Exch.  487;  4  Exch.  17. 

c  Commissions  de  lunatico  inquirendo  are  no  longer  issued  speciallj'  in  each  case  of 
alleged  insanity.   A  general  commission  is  now,  by  53  &  54  Vict.  c.  5,  issued  from 
time  to  time,  under  the  Great  Seal,  to  Masters  in  Lunacy  appointed  by  that  Ac( 
who  conduct  an  inquiry  in  each  case  in  a  manner  prescribed  by  the  Act. 

d  Snook  V.  Watts,  11  Beav.  at  p.  107  ;  Hall  ».  Warren,  9  Ves.  605. 

'  In  the  United  States  if  either  party  has  had  the  benefits  of  a  contract 
ultra  vires,  an  action  will  lie  in  favor  of  the  other  party.  The  better  view  is 
that  this  liability  is  quasi-contractual,  and  that  the  suit  is  for  benefits  con- 
ferred, and  not  on  the  original  contract.  Central  Trans.  Co.  v.  PuUman 
Car  Co.,  139  U.  S.  24;  171  U.  S.  138 ;  Bath  Gas  Light  Co.  v.  Claffy,  151 
N.  Y.  24;  Brunswick  Gas  Light  Co.  v.  United  Gas  Fuel  &  Light  Co.,  85 
Me.  532;  Slater  Woollen  Co.  v.  Lamb,  143  Mass.  420,  H.  &  W.  222.  Some 
courts  put  the  decision  on  the  ground  of  equitable  estoppel.  Denver  Fire 
Ins.  Co.  V.  McClelland,  9  Colo.  11.  But  if  nothing  has  been  received  by  the 
corporation  it  may  set  up  that  the  contract  is  ultra  vires.  Jamison  v.  Bank, 
122  N.  Y.  135;  Davis  v.  Railroad  Co.,  131  Mass.  258. 

'  The  American  cases  are  in  great  confusion.  The  following  propositions 
may  be  regarded  as  fairly  sustained  by  the  weight  of  authority:  (1)  Where 
the  sane  person  does  not  know  of  the  other  person's  insanity,  and  there  ha£ 
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167.  Intoxicated  persons'  contracts.  A  contract  made  by  a 
person  in  a  state  of  intoxication  may  be  subsequently  avoided 
by  him,  but  if  confirmed  is  binding  on  him.  A  man,  while 
drunk,  agreed  at  an  auction  to  make  a  purchase  of  houses  and 
land.  Afterwards,  when  sober,  he  affirmed  the  contract,  and 
then  repented  of  his  bargain,  and  when  sued  on  the  contract 
pleaded  that  he  was  drunk  at  the  time  he  made  it.  But  the 
court  held  that  although  he  had  once  had  an  option  in  the 
matter  and  might  have  avoided  the  contract,  he  was  now 
bound  by  his  affirmation  of  it.  "I  think,"  said  Martin,  B., 
"that  a  drunken  man,  when  he  recovers  his  senses,  might 
insist  on  the  fulfillment  of  his  bargain,  and  therefore  that  he 
can  ratify  it  so  as  to  bind  himself  to  a  performance  of  it."  "  ' 

168.  Equity  rules.  The  rules  of  equity  are  in  accordance 
with  those  of  common  law  in  this  respect.  Under  such  circum- 
stances as  we  have  described,  courts  of  equity  will  decree 
specific  performance  against  a  lunatic  or  a  person  who  entered 
into  a  contract  when  intoxicated,  and  will  on  similar  grounds 
refuse  to  set  aside  their  contracts. 

169.  Necessaries.   By  the  Sale  of  Goods  Act '  a  lunatic  or  a 

o  Matthews  v.  Baxter,  L.  R.  8  Ex.  132.  *  56  &  57  Vict.,  c.  71,  s.  2. 

been  no  judicial  determination  of  such  insanity,  and  the  contract  is  so  far 
executed  that  the  parties  cannot  be  put  in  statu  quo,  the  contract  is  binding 
upon  the  lunatic.  Gribben  v.  Maxwell,  34  Kans.  8,  H.  &  W.  224;  Young  v. 
Stevens,  48  N.  H.  133;  Brodrib  v.  Brodrib,  56  Cal.  563;  Copenrath  v. 
Kienby,  83  Ind.  18  ;  Bokemper  v.  Hazen,  96  Iowa,  221 ;  Schaps  v.  Lehner, 
54  Minn.  208;  Hosier  v.  Beard,  54  Oh.  St.  398;  Insurance  Co.  v.  Hunt, 
79  N.  Y.  541.  (2)  The  contract  is  voidable  if  the  sane  person  knew  of  the 
other's  insanity;  Crawford  v.  Scovell,  94  Pa.  St.  48;  or  void  if  the  insanity 
has  been  judicially  declared;  Wadsworth  v.  Sharpsteen,  8  N.  Y.  388;  Carter 
V.  Beckwith,  128  N.  Y.  312.  (3)  Some  courts  hold  a  lunatic's  deed  absolutely 
void.  Wilkinson  II.  Wilkinson,  129  Ala.  279;  Brigham  «.  Fayerweather,  144. 
Mass.  48.  But  the  weight  of  authority  is  otherwise.  Blinn  v.  Schwarz,  177 
N.  Y.  262;  Luhrs  v.  Hancock,  181  U.  S.  567;  Boyeri;.  Berryman,  123  Ind. 
451;  Harrison  v.  Otley,  101  Iowa,  652.  Gribben  v.  Maxwell,  supra.  So 
also  a  lunatic's  power  of  attorney  has  been  held  to  be  void.  Dexter  v. 
HaU,  15  Wall.  (U.  S.)  9  ;  but  see  Williams  v.  Sapieha,  94  Tex.  430.  If  the 
lunatic  becomes  sane,  he  may  ratify  or  disaffirm  all  voidable  contracts; 
Arnold  V.  Richmond  Iron  Works,  1  Gray  (Mass.)  434;  but  he  may  be  re- 
quired to  return  the  consideration.  Boyer  v.  Berryman,  123  Ind.  451;  Mc- 
Kenzie  v.  DonneU,  151  Mo.  431.  The  sane  person  cannot  avoid  the  con- 
tract.  AtweU  V.  Jenkins,  163  Mass  362. 

'  Barrett  v.  Buxton,  2  Aik.  (Vt.)  167,  H.  &  W.  228;  Reinskopf  v.  Rogge, 
37  Ind.  207;  Joest  v.  Williams,  42  Ind.  565;  Chicago  &c.  Ry.  v.  Lewis,  109 
111.  120;  Van  Wyck  v.  Brasher,  81  N.  Y.  260;  Bush  v.  Breinig,  113  Pa.  St. 
310;  Carpenter  v.  Rodgers,  61  Mich.  384;  Bursinger  v.  Bank,  67  Wis.  75. 
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drunkard  is  liable  quasi  ex  contractu  for  necessaries  sold  and 
delivered,  if  by  reason  of  mental  incapacity  or  drunkenness  he 
is  incapable  of  contracting.  The  liability  had  already  been  so 
regarded  by  the  Court  of  Appeal  in  Re  Rhodes.'^ ' 

§  5.  Married  Women. 

170.  Contracts  void  at  common  law.  Until  the  1st  of  January, 
1883,  it  was  true  to  state  that,  as  a  general  rule,  the  contract 
of  a  married  woman  was  void.^ 

171.  Exceptions.  Yet  there  were  exceptions  to  this  rule: 
in  some  cases  a  married  woman  could  make  a  valid  contract, 
but  could  not  sue  or  be  sued  apart  from  her  husband;  in  others 
she  could  sue  but  could  not  be  sued  alone;  in  others  she  could 
both  sue  and  be  sued  alone. 

(1)  A  married  woman  might  acquire  contractual  rights  by 
reason  of  personal  services  rendered  by  her,  or  of  the  assign- 
ment to  her  of  a  chose  in  action.  In  such  cases  the  husband 
might  "reduce  into  possession"  rights  of  this  nature  accruing 
to  his  wife,  but  unless  he  did  this  by  some  act  indicating  an 
intention  to  deal  with  them  as  his,  they  did  not  pass,  like 
other  personalty  of  the  wife,  into  the  estate  of  the  husband. 
They  survived  to  the  wife  if  she  outlived  her  husband,  or 
passed  to  her  representatives  if  she  died  in  his  lifetime.* ' 

(2)  The  wife  of  the  king  of  England  "is  of  capacity  to 
grant  and  to  take,  sue  and  be  sued  as  a  feme  sole,  at  the  com- 
mon law."  " 

(3)  The  wife  of  a  man  civiliter  mortuus'  *  had  similar  rights. 

<■  44  Ch.  D.  (C.  A.),  p.  105. 

"■  Brashford  v.  Buckingham  and  wife,  Cro.  Jac.  77.  Dalton  v.  Mid.  Coun.  R.  Co., 
13  C.  B.  478.  o  Co.  Lift.  133  a. 

''  Civil  death  arises  from  outlawry:  it  seems  doubtful  whether  there  are  any  other 
circumstances  to  which  the  phrase  is  now  applicable. 

'  Sceva  V.  True,  53  N.  H.  627;  MoCormick  v.  Littler,  85  111.  62;  Kendall 
V.  May,  10  Allen  (Mass.)  59;  Sawyer  v.  Lufkin,  56  Me.  308;  Hosier  v. 
Beard,  54  Oh.  St.  398;  Carter  v.  Beckwlth,  128  N.  Y.  312. 

^  Subject  to  some  of  the  exceptions  indicated  below,  all  contracts  of  mar- 
ried women  in  this  country  are  absolutely  void  in  the  absence  of  statutory 
modifications.  Flesh  v.  Lindsay,  115  Mo.  1;  Bank  v.  Partee,  99  U.  S.  325; 
Fuller  V.  Bartlett,  41  Me.  241;  Parker  v.  Lambert,  31  Ala.  89;  2  L.  R.  A. 
345  n.  See  for  statutory  changes  sec.  175,  post. 

'  Miller  v.  Miller,  1  J.  J.  Marsh.  (Ky.)  169;  Hayward  v.  Hayward,  20 
Pick.  (Mass.)  517;  Borst  v.  Spelman,  4  N.  Y.  284;  Standeford  v.  Devol, 
21  Ind.  404. 

*  See  sec.  154,  ante;  Metcalf  on  Cont.  pp.  83,  84;  Stimson,  Am.  St.  Law, 
§§  2513,  6353. 
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(4)  The  custom  of  the  City  of  London  enabled  a  married 
woman  to  trade,  and  for  that  purpose  to  make  vahd  contracts. 
She  could  not  sue  or  be  sued  upon  these  (except  in  the  City 
courts)  unless  her  husband  was  joined  with  her  as  a  party, 
but  she  did  not  thereby  involve  him  in  her  trading  liabilities.^ 

(5)  A  group  of  exceptions  to  the  general  rule  was  created 
by  the  Divorce  and  Matrimonial  Causes  Act."  ^ 

A  woman  divorced  from  her  husband  is  restored  to  the 
position  of  a  feme  sole. 

Judicial  separation,  while  it  lasts,  causes  the  wife  "to  be 
considered  as  a  feme  sole  for  the  purpose  of  contract,  and 
wrongs  and  injuries,  and  suing  and  being  sued  in  any  judicial 
proceeding." '  §§  25,  26. 

And  a  wife  deserted  by  her  husband,  and  having  obtained 
a  protection  order  from  a  magistrate  or  from  the  court,  is  "in 
the  like  position  with  regard  to  property  and  contracts,  and 
suing  and  being  sued,  as  she  would  be  under  this  act  if  she 
had  obtained  a  judicial  separation."  §  21. 

(6)  Akin  to  the  last  exception,,  though  not  resting  upon 
statute,  is  the  capacity  of  a  married  woman  to  make  a  con- 
tract with  her  husband  that  they  should  live  apart,  and  to 
compromise  proceedings  commenced  or  threatened  in  the 
Divorce  Court.  For  all  contracts  incident  to  such  a  trans- 
action the  wife  is  placed  in  the  position  of  a  feme  sole."  * 

172.  Separate  estate  in  equity.  The  separate  estate  of  a  mar- 
ried woman  has  in  various  degrees,  in  equity  and  by  statute, 
been  treated  as  a  property  in  respect  of  which  and  to  the  extent 
of  which  she  can  make  contracts. 

The  doctrine  arose  in  the  chancery.  Property,  real  and  per- 
sonal, might  be  held  in  trust  for  the  separate  use  of  a  married 
woman  independent  of  her  husband.  Sometimes  this  property 
was  settled  on  her  with  a  "restraint  upon  anticipation": 
in  such  a  case  she  could  use  the  income,  but  could  neither 

«  20  &  21  Vict.  c.  85.  b  McGregor  v.  McGregor,  21  Q.  B.  D.  424. 

'  This  custom  was  not  adopted  in  the  United  States  outside  of  South 
Carolina.  See  Netterville  v.  Barber,  52  Miss.  168.  For  statutes  regulating 
trading  contracts,  see  Stimson,  Am.  St.  Law,  §§  6520-3. 

'  See  Stimson,  Am.  St.  Law,  §§  6240-54,  6306-9,  6352-9. 

'  Dean  v.  Richmond,  5  Pick.  (Mass.)  461 ;  Barker  v.  Mann,  4  Met.  (Mass  ) 
302. 

*  Dutton  V.  Dutton,  30  Ind.  452;  Thomas  v.  Brown,  10  Oh.  St.  247; 
King  V.  Mollohan,  61  Kans.  683  ;  Hungerford  v.  Hungerford,  161  N.  Y. 
550;  60  L.  R.  A.  406  n. 
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touch  the  corpus  of  the  property,  nor  create  future  rights  over 
the  income.  But  where  it  was  not  so  restrained,  then  to  the 
extent  of  the  rights  and  interests  created,  a  married  woman  was 
treated  by  courts  of  equity  as  having  power  to  alienate  and 
contract." ' 

But  she  could  not  sue  or  be  sued  alone  in  respect  of  such 
estate,  nor  could  she  bind  by  contract  any  but  the  estate  of 
which  she  was  in  actual  possession  or  control  at  the  time  the 
liabilities  accrued." 

173.  Separate  estate  by  statute.  The  Married  Woman's  Prop- 
erty Acts  of  1870  and  1874 "  specified  various  forms  of  property 
as  the  separate  estate  of  married  women,  enabled  them  to  sue 
for  such  property  and  gave  them  all  remedies,  civil  and  crim- 
inal, for  its  protection  that  an  immarried  woman  would  have 
had  under  the  circumstances.  Under  this  act  a  married  woman 
might  make  a  contract  for  the  exercise  of  her  personal  skill  or 
labor,  and  maintain  an  action  upon  it  in  her  own  name. 

Thus  was  constituted  a  new  legal  separate  estate,  not  vested 
in  trustees,  and  in  respect  of  which  a  married  woman  could 
sue  apart  from  her  husband.  But  this  estate  was  limited  in 
character,  and  the  married  woman  could  not  defend  alone 
any  action  brought  concerning  it :  it  was  necessary  that  her 
husband  should  be  joined  as  a  party."* ' 

«  Johnson  ».  Gallagher,  3  D.  F.  &  J.  494. 
i  Pike  V.  FitzGibbon,  17  Ch.  D.  454. 
c  33  &  34  Vict.  c.  93.    37  &  38  Vict.  c.  60. 
<l  Hancocka  v.  Lablache,  3  C.  P.  D.  197. 

'  Nix  V.  Bradley,  6  Rich.  Eq.  (S.  C.)  43  ;  Jaques  v.  Methodist  Church, 
17  Johns.  (N.  Y.)  548;  Kantrowitz  v.  Prather,  31  Ind.  92. 

'  Married  Women's  Property  Acts,  securing  to  a  wife  her  separate  estate, 
are  found  in  practically  all  the  American  states.  The  earliest  is  believed 
to  be  that  of  Mississippi  in  1839;  but  the  most  effective  and  most  -widely 
copied  was  that  of  New  York  passed  in  1848  (now  found  as  amended  in  N.  Y. 
Domestic  Relations  Law,  §  20  et  seq.).  In  many  states  conveyances  directly 
from  wife  to  husband  or  husband  to  wife  are  authorized.  {Ibid.  §  26.)  See 
Wells  V.  Caywood,  3  Colo.  487,  H.  &  W.  233.  These  statutes  also  authorize 
contracts  by  the  wife  concerning  her  separate  estate. 

Under  the  New  York  Married  Women's  Property  Acts  the  conclusion 
was  reached  by  successive  decisions  that  a  married  woman's  contracts  could 
be  enforced  against  her  separate  estate  in  three  cases:  (1)  when  created 
in  or  about  carrying  on  a  trade  or  business  of  the  wife;  (2)  when  relating 
to  or  made  for  the  benefit  of  her  separate  estate;  (3)  when  the  intention  to 
charge  the  separate  estate  was  expressed  in  the  instrument  or  contract 
by  which  the  liability  was  created.  Manhattan  Brass  &c.  Co.  v.  Thompson, 
58  N.  Y.  80  (1874).  If  she  had  no  separate  estate  or  was  not  carrying 
on  a  separate  business,  she  could  not  contract.  Linderman  v.  Farquharson, 
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174.  English  statutory  changes. 

The  Married  Women's  Property  Act  of  1882  <•  repeals  the  Acts  of  1870  and 
1874,  except  as  regards  all  rights  acquired  or  acts  done  while  those  statutes 
were  in  force.   It  affects:  — 

(1)  Every  woman  married  after  1882. 

(2)  Every  woman  married  before  1883  as  respects  property  and  choses 
in  action  acquired  after  1882. 

We  may  summarize  its  effect,  so  far  as  it  relates  to  our  present  purpose, 
as  follows:  — 

All  property,  real  and  personal,  in  possession,  reversion  or  remainder, 
vested  or  contingent,  held  by  a  woman  before,  or  acquired  after  marriage, 
is  her  separate  property.  She  can  acquire,  hold,  and  dispose  of  it  by  will 
or  otherwise,  "  as  her  separate  property  in  the  same  manner  as  if  she  were 
a  feme  sole  without  the  intervention  of  any  trustee." 

"In  respect  of  and  to  the  extent  of  her  separate  property"  a  married 
woman  may  enter  into  contracts,  and  render  herself  liable  thereupon,  as 
though  she  were  a  feme  sole. 

On  such  contracts  she  may  sue  and  be  sued  alone. 

By  the  Married  Women's  Property  Act,  1893,*  every  contract  made  by  a 
married  woman  since  December  5,  1893,  binds  her  separate  estate,  and 
binds  separate  estate  acquired  after  the  contract  was  made  though  she 
possessed  none  at  the  time  of  making  the  contract. 

The  last  enactment  extends  in  two  ways  the  operation  of  the  Act  of  1882. 
(1)  By  that  act  the  court  might  draw  inferences  as  to  the  intention  of  a 
married  woman  to  bind  or  not  to  bind  her  separate  estate.  °  Since  1893  the 
existence  of  an  intention  to  bind  such  estate  is  presumed  and  cannot  be 
negatived.  (2)  The  Act  of  1882  has  been  interpreted  to  mean  that  the  power 
of  a  married  woman  to  bind  her  separate  estate  depended  on  the  existence  of 
such  estate  at  the  date  of  the  contract."*  The  amending  act,  as  regards  all 
contracts  made  after  December  5, 1893,  binds  separate  estate  when  acquired, 
whether  or  no  the  married  woman  possessed  any  at  the  date  of  the  contract. 
But  these  contracts  must  have  been  made  since  the  passing  of  the  Act :  an 
acknowledgment  of  a  preexisting  debt  on  which  a  married  woman  could 
not  have  been  sued  before  the  act  is  not  a  contract  within  the  meaning  of 
the  Act." 

This  extended  liability  does  not  affect  separate  estate  which  a  married 
woman  is  restrained  from  anticipating.  Where  property  is  settled  upon  a 
married  woman  in  trust,  and  subject  to  a  restraint  on  anticipation,  such 
property  is  not  then  free,  and  she  cannot  make  it  liable,  in  advance,  for  the 
satisfaction  of  her  contracts. 

Thus,  if  a  judgment  is  recovered  against  a  married  woman  who  has  separ- 
ate estate  which  is  not  free,  such  a  judgment  can  only  affect  so  much  of  the 
estate  as  is  actually  in  her  hands  at  the  time,  or  income  from  it  which  is  due 
and  in  arrear  at  the  date  of  the  judgment.  It  cannot  affect  income  from 
such  property  accruing  and  coming  into  her  hands  after  the  date  of  the 
judgment,-'" 

<»  45  &  46  Vict.  c.  75.  ^  56  &  57  Vict.  u.  63. 

c  Leak  11.  Driffield,  24  Q.  B.  D.  98.  <*  Palliser  v.  Gurnej-,  19  Q.  B.  D.  519. 

'  In  re  Wheeler  [1904]  2  Ch.  70. 

/  Hood-Barrs  v.  Heriot,  [1896]  A.  C.  174;  Bolitho  v.  Gidley,  [1905]  A.  C.  98. 

101  N.  Y.  434.   But  later  legislation  has  empowered  her  to  contract  for  all 
purposes  as  fully  as  an  unmarried  woman;  see  §  175,  post. 
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The  restraint  cannot  be  removed  by  a  statement  made  in  good  faith, 
or  otherwise,  that  it  is  withdrawn.  And  the  words  in  the  Act  of  1893  which 
protect  such  property  "at  the  time  of  making  the  contract  or  thereafter" 
extend  the  protection  after  coverture  has  ceased." 

But  an  unmarried  woman  possessed  of  property  and  debts,  cannot  upon 
marriage  evade  her  debts  by  settUng  her  property  upon  herself  without 
power  of  anticipation.  Property  owned  before  marriage  is  liable  to  debts 
contracted  before  marriage,  however  the  property  may  be  settled  upon 
marriage.* 

On  the  same  principle,  where  debts  are  incurred  by  a  married  woman 
on  the  faith  of  her  free  separate  estate,  they  bind  her  estate  when  coverture 
has  ceased  by  reason  of  widowhood  or  dissolution  of  marriage. 

But  the  liability  to  which  a  married  woman  can  thus  subject  herself 
is  not  a  personal  liabiUty.  It  cannot  come  into  existence  unless  there  is 
separate  estate,  and  it  does  not  extend  beyond  the  separate  estate. 

Thus  where  a  joint  judgment  is  given  against  husband  and  wife,  it  is  to 
be  given  against  the  husband  personally,  and  against  the  wife  as  to  her 
separate  property.  And  again,  a  married  woman  cannot  be  made  a  bank- 
rupt or  committed  to  prison  under  §  5  of  the  Debtors'  Act,  1869,' for  non- 
payment of  a  sum  for  which  judgment  has  been  given  against  her,  under 
§  1,  sub-s.  2  of  the  Act  of  1882.  The  Debtors'  Act  relates  to  persons  from 
whom  a  debt  is  due,  and  damages  or  costs  recovered  against  a  married 
woman  do  not  constitute  a  debt  due  from  her,  but  "  shall  be  payable  out 
of  her  separate  estate,  and  not  otherwise."  "* 

Beyond  this  a  judgment  against  a  married  woman  "  is  precisely  the  same 
as  a  judgment  against  an  unmarried  woman. "  '  The  judgment  is  against 
her:  "the  fact  that  execution  is  limited  to  her  separate  property  does  not 
make  it  any  the  less  a  judgment  against  her."-'' 

Thus  the  Acts  of  1882  and  1893  increase  in  two  ways  the  power  of  con- 
tracting possessed  by  a  married  woman. 

Marriage  no  longer  involves  any  proprietary  disability.  All  the  property 
which  a  woman  owns  when  she  marries  remains  hers,  and  all  property 
which  she  may  subsequently  acquire  becomes  hers,  unless  it  is  placed  in 
the  hands  of  trustees  with  a  restraint  upon  anticipation.  The  area  of  separ- 
ate estate  is  immensely  extended,  and  therewith  the  contractual  capacity 
of  the  woman.  Full  effect  is  given  to  this  extension  by  the  provision  in  the 
act  that  future  as  well  as  existing  separate  estate  is  rendered  hable  to  sat- 
isfy the  contract. 

And  the  rights  and  liabilities  thus  increased  are  rendered  more  easy  of 
enforcement  by  the  provision  which  enables  the  married  woman  to  sue  and 
be  sued  alone. 

[AMERICAN  NOTE.'] 

i7S.  Married  women's  contracts  under  American  statutes. 

In  the  following  states  a  married  woman  may  contract  as  if  unmarried, 
subject  to  specified  exceptions  in  some  of  the  states  (for  example,  she  may 
not  become  a  surety  for  her  husband  in  some  states  or  at  all  in  others,  in 

^  Bateman  v.  Faber,  [1898]  1  Ch.  (C.  A.)  144;  Brown  v.  Dimbleby,  [1904]  1  K.  B.  28. 
6  Jay  V.  Robinson,  26  Q.  B.  D.  467.  =  32  &  .33  Vict.  c.  62. 

d  Scott  V.  Morley,  20  Q.  B.  D.  120.  e  Holtby  «.  Hodgson,  24  Q.  B.  D.  109. 

/  Pelton  V.  Harrison,  [1892]  1  Q.  B.  121. 
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several  she  may  not  sell  or  mortgage  her  real  property  without  her  hus- 
band's consent,  in  a  few  she  may  not  contract  with  her  husband).  Ala. 
Code  (1896)  §  2526  ;  Ariz.  R.  S.  (1901)  §  3106 ;  Ark.  L.  1895,  Act  47; 
Cal.  Civ.  Code  (1886)  §§  158,  1556 ;  Colo.  Annot.  St.  (Mills,  1891)  §  3021; 
Conn.  Gen.  St.  (1902)  §  4545;  Ga.  Code  (1895)  §  2492;  111.  R.  S.  (1895) 
p.  856,  §  6;  Ind.  R.  S.  (Burns'  1894)  §  6960;  Iowa  Code  (1897)  §  3164; 
Ky.  St.  (1894)  §  2128;  Me.  Rev.  St.  (1903)  Ch.  63,  §  4,  and  see  96  Me.  533; 
Md.  L.  1898,  c.  457,  §  5,  and  L.  1900,  o.  633  ;  Mass.  Rev.  Laws  (1902)  c. 
153,  §  2;  Minn.  Rev.  Laws  (1905)  §  3607;  Miss.  Annot.  Code  (1892)  §  2289; 
Mo.  R.  S.  (1899)  §  4335;  Mont.  CivU  Code  (1895)  §  256;  New  Hamp.  Pub. 
St.  (1891)  c.  176,  I  2;  N.  J.  Gen.  St.  (1895)  p.  2017,  §  26;  NewMex.  Laws 
(1901)  c.  62,  §  5;  N.  Y.  Dom.  Rel.  L.  §  21;  N.  Dak.  Rev.  Codes  (1905) 
§  4079;  Ohio  Rev.  St.  (Giauque,  1897)  §  3112;  Okla.  St.  (1893)  §§  773,  2968, 
2978,  (and  see  4  Okla.  632);  Ore.  Codes  &  St.  (Bellinger  &  Cotton,  1901) 
§  5249;  R.  I.  L.  1896,  c.  335;  S.  Car.  Civ.  Code  (1902)  §  2668;  S.  Dak.  Civil 
Code  (1901)  §§3501,3511,  4685;  Utah  R.  S.  (1898)  §  1199;  Vt.  St.  (1894) 
§  2644;  Va.  Acts  of  1899-1900,  c.  1139,  §  2;  Wash.  Annot.  Gen.  St.  (Hill's 
1891)  §  1410,  Wyo.  R.  S.  (1899)  §  2973. 

In  Florida  a  married  woman  may  obtain  a  decree  in  chancery  to  remove 
her  disabilities.  R.  S.  (1892)  §§  1505-1508  (and  see  19  Fla.  175).  In  La.  her 
legal  incapacity  may  be  removed  either  by  her  husband  or  by  a  court. 
Civil  Code,  §  1786. 

In  the  following  states  a  married  woman  may  contract  with  respect  to 
property  as  if  single,  and  these  statutes  have  been  so  construed  as  to  re- 
move most  common  law  disabilities  except  as  expressly  retained.  Nev. 
Comp.  Laws  (1900)  §  528;  Penn.  Pepper  &  Lewis  Dig.  pp.  2887-2890,  §§1,2, 
or  L.  1893,  No.  284. 

In  the  following  states  a  married  woman  may  contract  as  to  her  separate 
estate  or  in  a  trade  or  business.  Kans.  Gen.  St.  (1897)  c.  123,  §§14, 16;  Neb. 
Comp.  St.  (1893)  c.  53,  §§  2,  4;  Tenn.  Code  (1884)  §  3350,  and  L.  1897,  c. 
82;  W.  Va.  Code  (1891)  c.  66,  §§  12, 13,  and  Acts  of  1895,  c.  9.  In  N.  Car. 
she  may  do  so  with  the  consent  of  her  husband.  Rev.  of  1905,  §§  2094, 
2112,  2113. 

In  the  following  states  a  married  woman  may  contract  as  to  her  separate 
estate.  Del.  Rev.  Code  (1893)  c.  550,  §  4;  Idaho,  L.  1903,  p.  346,  §  2  (and 
may  become  a  sole  trader  by  decree  of  a  court.  Code  Civ.  Proc.  §§  3886- 
3896);  Mich.  Comp.  Laws  (1897)  §8690  (and  see  101  Mich.  348-355  n.); 
Tex.  R.  S.  (1895)  Art.  2970. 

For  cases  on  the  conflict  of  laws  arising  under  such  statutes,  see  57  L.  R.  A. 
513  n.,  and  85  Am.  St.  Rep.  552  n. 


CHAPTER  IV 
Reality  of  Consent 

176.  When  consent  is  unreal.  The  next  feature  in  the  for- 
mation of  contract  which  has  to  be  considered  is  genuineness 
or  reality  of  consent;  and  here  the  same  question  reciu-s  in 
various  forms:  Given  an  apparent  agreement,  possessing  the 
element  of  form  or  consideration,  and  made  between  parties 
capable  of  contracting,  was  the  consent  of  both  or  either  given 
under  such  ctrciunstances  as  to  make  it  no  real  expression  of 
intention? 

This  question  may  have  to  be  answered  in  the  affirmative 
for  any  one  of  the  following  reasons. 

(i)  The  parties  may  not  have  meant  the  same  thing;  or 
one  or  both  may,  while  meaning  the  same  thing,  have  formed 
untrue  conclusions  as  to  the  subject-matter  of  the  agreement. 
This  is  mistake. 

(ii)  One  of  the  parties  may  have  been  led  to  form  imtrue 
conclusions  respecting  the  subject-matter  of  the  contract  by 
statements  innocently  made,  or  facts  irmocently  withheld 
by  the  other.  This  is  misrepresentation. 

(iii)  These  untrue  conclusions  may  have  been  induced  by 
representations  of  the  other  party  made  with  a  knowledge  of 
their  untruth  and  with  the  intention  of  deceiving.  This  is  fraud. 

(iv)  The  consent  of  one  of  the  parties  may  have  been  ex- 
torted from  him  by  the  other  by  actual  or  threatened  personal 
violence.  This  is  duress. 

(v)  Circumstances  may  render  one  of  the  parties  morally 
incapable  of  resisting  the  will  of  the  other,  so  that  his  consent 
is  no  real  expression  of  intention.  This  is  undue  influence. 

I.     MISTAKE 

177.  Cases  excluded  from  mistake.  The  confusion  which 
attends  ail  discussions  on  mistake  makes  it  important  to  strike 
off  at  once  all  topics  which,  though  superficially  connected 
with  the  subject,  are  not  relevant  to  mistake  as  invalidating 
a  contract. 
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1.  Mistake  of  expression.  First,  then,  we  must  strike  off  cases 
where  the  parties  are  genuinely  agreed,  though  the  terms 
employed  in  making  their  agreement  do  not  convey  their  true 
meaning.  In  such  cases  they  are  permitted  to  explain,  or  the 
courts  are  willing  to  correct  their  error;  but  this  is  mistake  of 
expression,  and  concerns  the  interpretation,  not  the  formation, 
of  contract.* 

2.  Want  of  mutuality.  Next,  we  must  strike  off  all  cases  in 
which  there  was  never  the  outward  semblance  of  agreement 
because  offer  and  acceptance  never  agreed  in  terms.  ^ 

3.  False  statement,  etc.  Thirdly,  we  must  strike  off  all  cases 
in  which  the  assent  of  one  party  has  been  influenced  by  a 
false  statement,  innocent  or  fraudulent,  made  by  the  other; 
by  violence,  or  by  oppression  on  the  part  of  the  other.' 

4.  Failure  of  consideration.  Lastly,  we  must  strike  off  all 
cases  in  which  a  man  is  disappointed  as  to  his  power  to  perform 
his  contract,  or  in  the  performance  of  it  by  the  other.  This  last 
topic  relates  to  the  performance  of  contract,  and  should  not  be 
mentioned  here,  but  for  a  practice,  common  even  to  learned 
and  acute  writers,  of  confusing  mistake  and  failure  of  considera- 
tion. If  a  man  alleges  that  a  contract  to  which  he  was  a  party 
has  not  been  performed  as  he  expected,  or  has  altogether  failed 
of  performance,  the  question  is  not  whether  he  made  a  contract, 
but  whether  the  terms  of  the  contract  justify  his  contention. 
A  man  who  knows  with  whom  he  is  dealing,  and  the  nature 
of  the  contract  which  he  wants  to  make,  has  only  himself 
to  blame  if  the  terms  of  the  contract  do  not  bind  the  other 
party  to  carry  out  the  agreement,  or  pay  damages  for  default. 
And  though  the  terms  may  not  express  what  he  intended  them 
to  express,  his  failure  to  find  words  appropriate  to  his  mean- 
ing is  not  mistake;  if  it  were  so,  a  contract  would  be  no  more 
than  a  rough  draft  of  the  intention  of  the  parties,  to  be  ex- 
plained by  the  light  of  subsequent  events,  and  corrected  by 
the  court  and  jury. 

We  must  assume  that  the  terms  of  the  contract  correspond 

'  These  cases  are  dealt  with  in  equity  under  the  head  of  Reformation. 
See  Bispham,  Princ.  of  Eq.  §§  468-470;  2  Ames'  Cases  in  Eq.  Juris,  p.  178 
et  seq. 

'  Rovegno  v.  Defferari,  40  Cal.  459,  H.  &  W.  261;  T?nrlfiY  V  ^"r.rr**, 
74  111.  351;  Rowland  v.  New  York  &c.  R.,  61  Conn.  103;  Greene  v.  Bate- 
man,  10  Fed.  Cas.  1126. 

'  See  Misrepresentation,  Fraud,  Duress,  Undue  Influence,  post. 
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to  the  intention  of  the  parties.  If  performance  does  not 
correspond  to  the  terms  of  the  contract,  or  if  the  subject- 
matter  of  the  contract,  or  the  conditions  under  which  it  has 
to  be  performed,  are  not  such  as  the  parties  contemplated, 
still  we  cannot  say  that  the  rights  of  the  parties  are  affected 
by  mistake.  Every  honest  man,  making  a  contract,  expects 
that  he  and  the  other  party  will  be  able  to  perform  and  will 
perform  his  undertaking.  The  disappointment  of  such  expec- 
tations cannot  be  called  mistake,  otherwise  mistake  would 
underlie  every  breach  of  contract  which  the  parties  had  not 
deliberately  intended  to  break  when  they  made  it.* 

178.  Cases  of  operative  mistake.  The  cases  in  which  mistake 
affects  contract  are  the  rare  exceptions  to  an  almost  imiversal 
rule  that  a  man  is  bound  by  an  agreement  to  which  he  has  ex- 
pressed a  clear  assent,  uninfluenced  by  falsehood,  violence,  or 
oppression.  If  he  exhibits  all  the  outward  signs  of  agreement 
the  law  will  hold  that  he  has  agreed. 

It  will  be  found  that  where  mistake  is  allowed  to  invalidate 
a  contract,  the  mistake  is  sometimes  brought  about  by  the 
act  of  a  third  party,  sometimes  by  the  dishonesty  of  one  of 
the  parties  to  the  contract,  and  that  the  cases  of  genuine 
mutual  mistake  are  very  few.  The  circumstances  under  which 
mistake  is  operative  would  thus  arise  in  one  of  three  ways. 

1.  Act  of  third  party.  Two  parties  are  brought  into  contract- 
ual relations  by  the  fraud  or  negligence  of  a  third,  inducing  one 
to  enter  into  a  transaction  which  he  did  not  contemplate,  or 
deal  with  a  party  unknown  or  unacceptable  to  him. 

2.  Dishonesty  of  one  party.  Again,  one  of  two  parties  allows 
the  other  to  enter  into  an  agreement  with  him,  knowing  that 
the  other  is  mistaken  as  to  his  identity,  or  knowing  that  he 
attaches  one  meaning  to  the  terms  of  the  agreement  while  the 
other  party  attaches  to  them  another  and  different  meaning. 

3.  Mistake  of  identity  or  existence  of  subject.  Or  lastly,  there 
are  cases  of  genuine  mutual  mistake  where  parties  contract 
for  a  thing  which  has  ceased  to  exist,  or  are  in  error  as  to  the 
identity  of  one  another  or  of  the  subject  of  the  contract. 

These  three  forms  of  mistake  may  be  illustrated,  though 
not  amply,  from  the  reports.  Beyond  these  the  law  will  not 
assist  people  whose  judgment  leads  them  astray,  unless  their 

■  See  the  topics:  Conditions,  Failure  of  Consideration,  Impossibility, 
Pt.  V,  ch.  iii,  iv,  post. 
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judgment  was  influenced  by  the  fraud  or  misrepresentation  of 
the  other  party  to  the  contract.  It  will  be  found  that  the 
cases  which  follow  fall  under  one  or  other  of  these  three 
heads. 

(1)  Mistake  as  to  the  nature  or  as  to  the  existence   of  the 

contract. 

179.  Act  of  third  party.  It  is  hard  to  suppose  that  this  can 
arise,  except  from  the  falsehood  or  carelessness  of  a  third  party. 
The  courts  would  not  permit  one  who  had  entered  into  a  con- 
tract to  avoid  its  operation  on  the  ground  that  he  did  not 
attend  to  the  terms  which  were  used  by  himself  or  the  other 
party,  or  that  he  did  not  read  the  document  containing  the 
contract,  or  was  misinformed  as  to  its  contents,  or  that  he 
supposed  it  to  be  a  mere  form."  In  like  manner  one  may  sup- 
pose, though  the  case  has  never  arisen,  that  a  man  who  posts  a 
letter  of  offer  or  of  acceptance,  which  he  had  written  and  ad- 
dressed, would  not  be  excused  from  his  contract  on  the  ground 
that  he  had  changed  his  mind  after  writing  the  letter,  and  had 
posted  it  from  inadvertence. 

The  only  cases  furnished  in  the  reports  are  cases  in  which 
by  the  fraud  of  a  third  party  the  promisor  has  been  mistaken 
as  to  the  nature  of  the  contract  into  which  he  was  entering, 
and  the  promisee  has  in  consequence  been  led  to  believe  in 
the  intention  of  the  other  party  to  contract  when  he  did  not 
so  intend.  In  Thoroughgood's  Case,"  an  illiterate  man  executed 
a  deed,  which  was  described  to  him  as  a  release  of  arrears  of 
rent:  in  fact  it  was  a  release  of  all  claims.  The  deed  was  not 
read  to  him,  but  when  told  that  it  related  to  arrears  of  rent, 
he  said,  "If  it  be  no  otherwise,  I  am  content,"  and  executed 
the  deed.   It  was  held  that  the  deed  was  void.' 

180.  Foster  v.  Mackinnon.  In  Foster  v.  Mackinnon,  Mackin- 
non,  an  old  man  of  feeble  sight,  was  induced  to  indorse  a  bill  of 
exchange  for  £3,000,  on  the  assurance  that  it  was  a  guarantee. 
Later  the  bill  was  indorsed  for  value  to  Foster,  who  sued 
Mackinnon;   the  jury  found  that  there  was  no  negligence  on 

^  Hunter  v.  Walters,  7  Ch.  84.  6  2  Co.  Eep.  9. 

» .Alexander  v.  Brogley,  63  N.  J.  L.  307,  H.  &  W.  762;  Smith  v.  Smith, 
134  N.  Y.  62;  Wilcox  v.  Am.  Tel.  &  Tel.  Co.,  176  N.  Y.  115;  O'Donnell  v. 
Clinton,  145  Mass.  461;  Adolph  v.  Minneapolis  Ry.,  58  Minn.  178;  Gross 
V.  Drager,  66  Wis.  150.  But  see  Chicago  &c.  Ry.  v.  Belliwith,  83  Fed.  Rep. 
437. 
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the  part  of  Mackinnon,  and  though  Foster  was  innocent  of  the 
fraud,  it  was  held  that  he  could  not  recover. 

"  It  seems  plain  on  principle  and  on  authority  that  if  a  blind  man,  or  a 
man  who  cannot  read,  or  who  for  some  reason  (not  implying  negligence) 
forbears  to  read,  has  a  written  contract  falsely  read  over  to  him,  the  reader 
misreading  to  such  a  degree  that  the  written  contract  is  of  a  nature  alto- 
gether different  from  the  contract  pretended  to  be  read  from  the  paper, 
which  the  blind  or  illiterate  man  afterwards  signs;  then,  at  least  if  there  be 
no  negligence,  the  signature  so  obtained  is  of  no  force.  And  it  is  invalid,  not 
merely  on  the  ground  of  fraud,  where  fraud  exists,  but  on  the  ground  that 
the  mind  of  the  signer  did  not  accompany  the  signature  ;  in  other  words,  that  he 
never  intended  to  sign,  and  therefore  in  contemplation  of  law  never  did 
sign,  the  contract  to  which  his  name  is  appended."  °  ' 

i8i.  Lewis  V.  Clay.  The  more  recent  case  of  Levns  v.  Clay " 
was  decided  on  the  same  grounds  as  Foster  v.  Mackinnon. 

Lewis  was  the  payee  of  a  promissory  note  made  jointly 
by  Clay  and  Lord  William  Nevill.  Clay  had  been  induced 
to  sign  his  name  on  a  piece  of  paper,  concealed  from  him  by 
blotting-paper  with  the  exception  of  the  space  for  his  signa- 
ture. He  was  told  by  Nevill  that  the  document  concerned 
private  affairs,  and  that  his  signature  was  wanted  as  a  wit- 
ness. The  jury  found  that  he  had  signed  in  misplaced  con- 
fidence, but  without  negligence:  and  Russell,  C.  J.,  setting 
aside  any  questions  which  might  arise  from  the  character  of 
the  instrument,  or  the  construction  of  the  Bills  of  Exchange 
Act,  1882,  held  that  he  was  not  liable  because  "his  mind 
never  went  with  the   transaction,"   but  was  "fraudulently 

°  Foster  v.  Mackinnon,  L.  R.  4  C.  P.  711. 
S  2  L.  J.  Q.  B.  [1898]  224. 

'  The  American  cases  are  generally  in  accord  with  this  doctrine.  WfiHtnr 
]i.  Frhert,  29  Wis.  194,  H.  &  W.  238;  Vanbrunt  v.  Singley,  85  111.  281; 
Mitchell  V.  Tomlinson,  91  Ind.  167;  Green  v.  Wilkie,  98  Iowa,  74  and  note; 
Aultman  v.  Olson,  34  Minn.  450  ;  Gibbs  v.  Linabury,  22  Mich.  479.  But 
see  Bank  v.  Johns,  22  W.  Va.  520,  535.  If,  however,  the  signer  was  negligent 
he  is  liable  to  a  holder  in  due  course  of  negotiable  paper.  Chapman  v.  Rose, 
56  N.  Y.  137;  Ort  v.  Fowler,  31  Kans.  478;  Yeagley  v.  Webb,  86  Ind. 
424.  So  he  may  be  estopped  as  to  an  innocent  purchaser  of  property  who 
has  relied  upon  documents  of  title.  Gavagan  v.  Bryant,  83  111.  376;  Terry 
V.  Tuttle,  24  Mich.  206. 

The  rule  applies  to  cases  where  one  intends  to  sign  a  negotiable  instru- 
ment, but  not  for  the  amount  or  in  the  terms  actually  written.  Burroughs 
V.  Pac.  Guano  Co.,  81  Ala.  255;  Auten  v.  Gruner,  90  111.  300  ;  Green  v. 
Wilkie,  supra ;  Aultman  v.  Olson,  supra.  But  negligence  might  be  more 
easily  inferred  in  such  a  case.  Yeagley  v.  Webb,  supra ;  Fayette  Co.  Bank 
V.  Steffes,  54  Iowa,  214. 
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directed  into  another  channel  by  the  statement  that  he  was 
merely  witnessing  a  deed  or  other  docimaent."  " 

Here  the  court  must  say  which  of  two  innocent  parties 
is  to  suffer  for  mistake  occasioned  by  the  fraud  of  a  third; 
but  the  same  question  may  arise  where  the  act  of  the  third 
party  is  merely  officious  or  careless.  It  has  been  held  that  a 
man  is  not  bound  by  an  offer  wrongly  transmitted  by  a  tele- 
graph clerk  and  accepted  by  the  offeree."  The  Post  Office 
had  no  authority  to  convey  the  message  except  in  the  form 
presented  to  it.' 

182.  Hypothetical  cases.  It  is  quite  possible  to  imagine 
more  difficult  cases.  A  writes  to  X,  a  broker,  an  order  to  buy 
certain  shares,  that  is,  he  makes  an  offer  to  buy  shares  im- 
porting a  promise  to  pay  their  market  price.  After  the  letter 
is  written  and  directed,  he  receives  intelligence  which  causes 
him  to  change  his  mind,  and  he  takes  other  letters  to  the  post, 
leaving  this  on  his  table.  A  servant  or  a  friend,  seeing  the  letter, 
thinks  it  has  been  forgotten,  and  posts  it.  The  shares  are 
bought  just  before  a  commercial  panic,  and  they  fall  heavily 
in  value.  Is  ^  or  X  to  lose  by  the  interference  of  A's  friend 
or  servant? 

Or  let  us  suppose  that  A  has  given  the  letter  with  others 
to  a  friend,  requesting  him  to  post  the  others,  but  only  to 
read  the  letter  to  the  broker,  and  advise  him  upon  it.  The 
friend  carelessly  posts  all  the  letters,  and  the  shares  are  bought 
by  X  at  a  loss  to  A. 

It  may  be  said  for  A  that  in  neither  case  did  the  mind 
of  the  offeror  accompany  the  offer:  as  in  Foster  v.  MacMnnon ' 
the  mind  of  the  signer  did  not  accompany  the  signature.  It 
might  be  said  on  X's  behalf  that  A  was  negligent  in  his  deal- 
ings with  an  important  letter,  and  should  suffer  accordingly.^ 

"  The  principle  in  Foster  ».  Mckinnon  is  generally  approved  in  the  American  courtg, 
though  they  are  strict  on  the  point  of  negligence.    Kuling  Cases,  v.  p.  229. 
i  Henkel  v.  Pape,  L.  R.  6  Ex.  7.  =  L.  R.  4  C.  P.  7U. 

'  Accord:  Pepper  v.  Tel.  Co.,  87  Tenn.  554;  Shingleur  v.  W.  U.  Tel.  Co., 
72  Miss.  1030.    Contra:  Western  Union  Tel.  Co.  v.  Shotter,  71  Ga.  760; 
Ayer  v.  W.  U.  Tel.  Co.,  79  Me.  493.  A  "  central"  telephone  operator  is  held    1 
to  be  the  agent  of  both  parties  in  repeating  the  conversation.    Oskamp  v. 
Gadsden,  35  Neb.  7. 

'  Where  A  completes  and  signs  a  negotiable  instrument,  but  without 
intending  to  deliver  it,  and  it  is  taken  from  his  possession  and  put  into  cir- 
culation, it  has  been  held  that  he  is  liable  upon  it  to  a  bona  fide  holder  for 
value.   Worcester  County  Bank  v.  Dorchester  &c.  Bank,  10  Cush.  (Mass.) 
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183.  Summary  of  doctrine.  This  much  seems  clear,  that 
mistake  as  to  the  nature  of  the  transaction  entered  into,  or 
as  to  the  intention  of  the  other  party  to  make  a  contract, 
must  be  mutual  mistake;  that  it  must  arise  from  some  deceit 
which  ordinary  diligence  could  not  penetrate,  or  some  mis- 
chance which  ordinary  diligence  could  not  avert;  that  this 
deceit  or  mischance  must  be  the  work  of  a  third  party,  other- 
wise the  contract,  if  affected  at  all,  would  be  voidable  for 
fraud  or  misrepresentation  and  would  not  be  void  on  the 
ground  of  mistake. 

(2)  Mistake  as  to  the  identity  of  the  person  vrith  whom  the 
contract  is  made. 

184.  Mistake  as  to  party.  Mistake  of  this  sort  can  only 
arise  where  A  contracts  with  X,  believing  him  to  be  M:  that 
is,  where  the  offeror  has  in  contemplation  a  definite  person 
with  whom  he  intends  to  contract.  It  cannot  arise  in  the  case 
of  general  offers  which  any  one  may  accept,  such  as  offers 
by  advertisement,  or  sales  for  ready  money.  In  such  cases 
the  personality  of  the  acceptor  is  plainly  a  matter  of  indiffer- 
ence to  the  offeror." 

In  Boulton  v.  Jones,''  Boulton  had  taken  over  the  business 
of  one  Brocklehurst,  with  whom  Jones  had  been  used  to 
deal,  and  against  whom  he  had  a  set-off.  Jones  sent  an  order 
for  goods  to  Brocklehurst;  Boulton  supplied  them  without  any 
notice  that  the  business  had  changed  hands;  when  Jones 
learned  that  the  goods  had  not  come  from  Brocklehurst  he 
refused  to  pay  for  them,  and  it  was  held  that  he  need  not  pay. 

"  Where  the  personality  of  one  party  may  be  important  to  the  other  the  assump- 
tion of  a  false  name  is  fraudulent  and  malces  the  contract  voidable.  In  Gordon  v. 
Street  (189U,  2  Q.  B.  641)  the  defendant  was  induced  to  borrow  money  from  Gordon, 
a  money-lender,  wliose  usurious  practices  were  notorious,  who  on  this  occasion  con- 
tracted under  the  name  of  Addison.  On  discovery  of  the  fraud  Street  repudiated  the 
contract  and  was  held  entitled  to  do  so.  [B  refuses  to  sell  to  X  .  .  .  The  latter 
secretly  employs  A  to  buy  in  his  own  name.  B  may  hold  Xon  the  contract  as  an 
undisclosed  principal.  Kaj'ton  u.  Barnett,  116  N.  Y.  625.  Whether  5  after  discover- 
ing the  facts  could  repudiate  the  contract  is  not  discussed  in  this  case.] 

'  2  H.  &  N.  664. 

488;  Shipley  v.  Carroll,  45  111.  285;  Gould  v.  Segee,  5  Duer  (N.  Y.)  260; 
Kinyoni).Wohlford,17Minn.239;  Neg.  Inst.Law§  16  (N.Y.  §35).  Contra: 
Burson  v.  Huntington,  21  Mich.  415;  Salley  v.  Terrill,  95  Me.  553;  Salander 
V.  Lockwood,  66  Ind.  285  {semble).  But  not  if  the  instrument  is  incomplete. 
Neg.  Inst.  Law,  S  15  (N.  Y.  §  34). 
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"In  order  to  entitle  the  plaintiff  to  recover,  he  must  show  that 
there  was  a  contract  with  himself."  ' 

In  Cundy  v.  Lindsay,"  a  person  named  Blenkarn,  by  imi- 
tating the  signature  of  a  respectable  firm  named  Blenkiron, 
induced  AB  to  supply  him  with  goods  which  he  afterwards 
sold  to  X.  It  was  held  that  an  innocent  purchaser  could 
acquire  no  right  to  the  goods,  because  as  between  AB  and 
Blenkarn  there  was  no  contract. 

"Of  him,"  says  Lord  Cairns,  "they  knew  nothing,  and  of 
him  they  never  thought.  With  him  they  never  intended 
to  deal.  Their  minds  never  even  for  an  instant  of  time  rested 
upon  him,  and  as  between  him  and  them  there  was  no  con- 
sensus of  mind,  which  could  lead  to  any  agreement  or  contract 
whatever.  As  between  Mm  and  them  there  was  merely  the 
one  side  to  a  contract,  where  in  order  to  produce  a  contract,  two 
sides  would  be  required."  " 

The  result  of  the  two  cases  is  no  more  than  this,  —  that  if 
a  man  accepts  an  offer  which  is  plainly  meant  for  another,  or 
if  he  becomes  party  to  a  contract  by  falsely  representing  him- 
self to  be  another,*  the  contract  in  either  case  is  void.    In 

"  3  App.  Cas.  459. 

'  Cundy  v.  Lindsay  has  been  more  recently  followed  in  Baillie's  Case  (1898,  1  Ch. 
110).  There  is  a  mass  of  authority  to  the  effect  that  where  a  man  induces  another  to 
contract  with  him  or  to  supply  him  with  goods  bj-  falsely  representing  himself  to  be 
some  one  else  than  he  is,  or  to  have  an  authority  which  he  does  not  possess,  no  con- 
tract is  made,  and  no  property  in  the  goods  passes.  Hardman  v.  Booth,  1  H.  &  C. 
803;  Kingsford  v.  Merry,  1  H.'&  N.  503;  and  Hollins  v.  Fowler,  L.  E.  7  H.  L.  757, 
where  all  or  nearly  all  the  cases  bearing  on  the  subject  are  reviewed. 

'  Accord :  Boston  Ice  Co.  v.  Potter,  123  Mass.  28,  H.  &  W.  243,  with 
which  compare  Stoddard  v.  Ham,  129  Mass.  383.  It  would  seem  that  if  the 
goods  have  been  consumed  in  ignorance  of  the  mistake,  the  consumer  is 
liable  to  no  one.  But  if  he  deals  with  them  after  notice  of  the  mistake,  he 
becomes  liable  either  in  trover  after  demand  or  in  assumpsit  upon  an  im- 
plied "ratification"  of  the  substitution  of  parties.  Randolph  Iron  Co.  v. 
Elliott,  34  N.  J.  L.  184;  Barnes  v.  Shoemaker,  112  Ind.  512. 

These  cases  should  be  carefully  distinguished  from  those  where  B  deals 
with  A ,  supposing  A  to  be  acting  for  himself,  when  in  fact  A  is  acting  for  an 
undisclosed  principal,  X.  In  such  case,  subject  to  certain  qualifications, 
X  may  sue  or  be  sued  upon  the  contract.  Hubbard  v.  Tenbrook,  124  Pa.  St. 
291;  Huntington  v.  Knox,  7  Cush.  (Mass.)  371;  Huffcut  on  Agency,  Ch.  X. 

'  The  same  result  follows  if  the  seller  is  induced  to  contract  with  B  on  his 
representation  that  he  is  acting  as  agent  for  a  named  person.  Barker  v. 
Dinsmore,  72  Pa.  St.  427;  Rodliff  v.  Dallinger,  141  Mass.  1;  Alexander  v. 
Swackhamer,  105  Ind.  81  ;  Hentz  v.  Miller,  94  N.  Y.  64.  In  a  case  like 
Cundy  v.  Lindsay  it  has  been  held  that  no  action  would  lie  against  the 
carrier  who  delivers  the  goods  to  the  impostor.  Samuel  v.  Cheney,  135 
Mass.  278;  Edmunds  v.  Merchants'  &c.  Co.,  ib.  283;  but  see  contra,  Pacific 
Express  Co.  v.  Shearer,  160  111.  215. 
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the  first  case  one  party  takes  advantage  of  the  mistake,  in  the 
other  he  creates  it. 

185.  Cases  of  mutual  error.  The  reports  furnish  us  with  no 
case  of  genuine  mistake,  in  which  A  makes  an  offer  to  M  be- 
lieving him  to  be  X,  and  M  accepts,  believing  the  offer  to  be 
meant  for  him. 

If  in  Boulton  v.  Jones"  the  plaintiff  had  succeeded  a  pre- 
decessor in  business  of  the  same  name,  he  might  reasonably 
have  supposed  that  the  order  for  goods  was  meant  for  him. 
If  the  order  had  been  given  to  Boulton  (A),  and  accepted  by 
Boulton  (Z),  it  is  very  doubtful  whether  Jones  could  have 
avoided  the  contract  on  the  ground  that  though  he  obtained 
the  goods  he  wanted  from  the  man  to  whom  his  order  was 
addressed,  the  Boulton  whom  he  had  addressed  was  not  the 
Boulton  whom  he  intended  to  address. 

Circumstances  might  indicate  to  the  offeree  that  the  offer 
was  intended  for  a  different  person.  An  offer  of  marriage 
falling  into  the  hands  of  a  lady  for  whom  it  was  not  intended, 
where  two  ladies  chanced  to  have  the  same  name  and  address, 
might  or  might  not  be  turned  into  a  promise  by  acceptance, 
according  as  the  terms  of  acquaintance,  or  age  of  the  parties 
might  justify  the  recipient  in  supposing  that  the  offer  was 
meant  for  her.  An  offer  for  the  purchase  of  goods  might 
not  call  for  the  same  nicety  of  consideration  on  the  part  of 
the  offeree. 

(3)  Mistake  as  to  the  siibject-matter. 

(a)  Mistake  of  identity  as  to  the  thing  contracted  for. 

186.  Mistake  of  identity.  A  contract  may  be  void  on  the 
ground  of  mistake,  if  two  things  have  the  same  name,  and  A 
makes  an  offer  to  X  concerning  M,  thinking  that  X  is  refer- 
ring to  M,  which  offer  X  accepts  concerning  m,  thinking  that 
A  is  referring  to  m.  If  there  is  nothing  in  the  terms  of  the 
contract  to  point  to  M,  or  m,  as  its  subject-matter,  evidence 
may  be  given  to  show  that  the  mind  of  each  party  was  directed 
to  a  different  object:  that  A  offered  one  thing,  and  X  accepted 
another. 

In  Raffles  v.  Wichelhaus  *  the  defendant  agreed  to  buy  of  the 
plaintiff  a  cargo  of  cotton  "to  arrive  ex  Peerless  from  Bombay." 
There  were  two  ships  called  Peerless,  and  both  sailed  from 

"  2  H.  &  N.  564.  I-  2  H.  &  C.  906. 
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Bombay,  but  Wichelhaus  meant  a  Peerless  which  arrived  in 
October,  and  Raffles  meant  a  Peerless  which  arrived  in  Decem- 
ber. It  was  held  that  there  was  no  contract.' 

But  if  Wichelhaus  had  meant  a  ship  of  a  different  name,  he 
would  have  had  to  take  the  consequences  of  his  carelessness 
in  not  expressing  his  meaning  properly.  Nor  could  he  have 
avoided  the  contract  if  its  terms  had  contained  such  a  descrip- 
tion of  the  subject-matter  as  would  practically  identify  it." 

(6)  Mistake  as  to  the  existence  of  the  thing  contracted  for. 

187.  Subject-matter  non-existent.  It  has  been  doubted 
whether  this  can  be  regarded  as  mistake,  or  whether  the  parties 
to  every  contract  do  not  act  on  an  assumption,  or  implied 
condition  vital  to  the  contract,  that  the  subject-matter  of  the 
contract  is  in  existence."  The  language  of  the  courts  is,  how- 
ever, in  favor  of  treating  these  cases  as  cases  of  mistake. 

In  Couturier  v.  Hastie,"  a  contract  was  made  for  the  sale  of 
a  cargo  of  corn,  which  the  parties  supposed  to  be  on  its  voyage 
from  Salonica  to  England:  it  had  in  fact,  before  the  date  of 
sale,  become  so  heated  that  it  was  unloaded  at  Tunis  and  sold 
for  what  it  would  fetch.  The  court  held  that  the  contract 
was  void,  inasmuch  as  "it  plainly  imports  that  there  was 
something  to  be  sold,  and  something  to  be  purchased,  whereas 
the  object  of  the  sale  had  ceased  to  exist."  ^ 

«  lonides  i:  Pacific  Insurance  Co.,  L.  R.  6  Q.  B.  686. 

*  By  56  &  57  Vict.  c.  71,  §  6,  such  a  condition  is  implied  in  every  sale  of  goods. 

c  5  H.  L.  C.  673. 

'  Kyle  V.  Kavanagh,  103  Mass.  356,  H.  &  W.  246  ;  Stong  v.  Lane,  66 
Minn.  94;  Barton  v.  Capron,  3  R.  I.  171;  Irwin  v.  Wilson,  45  Oh.  St.  426; 
Mead  v.  Ins.  Co.,  158  Mass.  124. 

'  Gibson  v.  Pelkie,  37  Mich.  380,  H.  &  W.  247;  Sherwood  v.  Walker, 
66  Mich.  568,  H.  &  W.  249;  Kowalke  v.  Milwaukee  &c.  Co.,  103  Wis.  472, 
H.  &  W.  765;  Allen  v.  Hammond,  11  Pet.  (U.  S.)  63;  Duncan  v.  Ins.  Co., 
138  N.  Y.  88.  Mistakes  as  to  extrinsic  facts  or  as  to  quality  will  not  avoid 
a  contract.  Hecht  v.  Batcheller,  147  Mass.  335,  H.  &  W.  255;  Wood  v. 
Boynton,  64  Wis.  265,  H.  &  W.  257.  But  there  seems  to  be  a  class  of  cases 
lying  midway  between  mistakes  as  to  existence  and  mistakes  as  to  quality, 
where  the  mistake  is  as  to  the  existence  of  some  fundamental  quality,  the 
presence  or  absence  of  which  is  regarded  by  the  parties  as  a  material  element 
in  the  contract:  as  the  sterility  or  non-sterility  of  a  cow,  Sherwood  v. 
Walker,  supra  ;  the  productiveness  or  non-productiveness  of  land,  Irwin 
V.  Wilson,  45  Oh.  St.  426;  Thwing  v.  HaU  &c.  Co.,  40  Minn.  184;  the  de- 
nominational value  of  a  coin,  Chapman  v.  Cole,  12  Gray  (Mass.),  141; 
the  presence  of  concealed  valuables  in  an  article  sold,  Huthmacher  v. 
Harris,  38  Pa.  St.  491. 
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In  Scott  V.  Coulson,'^  a  contract  for  the  assignment  of  a 
policy  of  life  insurance  was  made  upon  the  basis  of  a  belief 
common  to  both  parties  that  the  assured  was  alive.  He  had, 
in  fact,  died  before  the  contract  was  made.  It  was  held  that 
"there  was  a  common  mistake,  and  therefore  the  contract  was 
one  that  cannot  be  enforced."  * 

i88.  Supposed  right  non-existent.  The  same  rule  applies 
where  parties  contract  under  a  mutual  belief  that  a  right 
exists,  which  in  fact  is  non-existent.  If  A  agrees  with  X  to 
hire  or  buy  an  estate  from  him  which  both  believe  to  belong 
to  X,  but  which  is  found  to  belong  to  A,  the  contract  will  not 
be  enforced.  And  this  is  not,  as  would  at  first  sight  appear, 
an  infringement  of  the  maxim  "ignorantia  juris  haud  excusat."  " 

"In  that  maxim,"  said  Lord  Westbury,  "the  word  jus  is  used  in  the 
sense  of  denoting  general  law,  the  ordinary  law  of  the  country.  But  when 
the  word  jus  is  used  in  the  sense  of  denoting  a  private  right,  that  maxim 
has  no  application.  Private  right  of  ownership  is  a  matter  of  fact;  it  may 
be  the  result  also  of  matter  of  law;  but  if  parties  contract  under  a  mutual 
mistake  and  misapprehension  as  to  their  relative  and  respective  rights,  the 
result  is  that  that  agreement  is  liable  to  be  set  aside  as  having  proceeded 
upon  a  common  mistake."  " ' 

(c)  Mistake  by  one  party  as  to  the  intention  of  the  other,  known 

to  that  other. 

189.  General  rules.  We  come  here  to  the  Hmits  of  operative 
mistake  in  regard  to  the  subject-matter  of  a  contract,  and  must 
be  very  careful  to  define  them  so  as  to  avoid  confusion. 

A  general  rule  laid  down  in  Freeman  v.  Cooke,^  and  often 
cited  with  approval,  may  be  taken  to  govern  all  cases  in 
which  one  of  two  parties  claims  to  repudiate  a  contract  on 
the  ground  that  his  meaning  was  misunderstood,  or  that 
he  misunderstood  that  of  the  other  party. 

"  If  whatever  a  man's  real  intention  may  be  he  so  conducts  himself  that 
a  reasonable  man  would  believe  that  he  was  assenting  to  the  terms  proposed 
by  the  other  party,  and  that  other  party  upon  that  belief  enters  into  the 

"  [1903]  2  Ch.  (C.  A.)  249.  b  Bingham  v.  Bingham,  1  Ves.  Sen.  126. 

o  Cooper  V.  Phibbs,  L.  R.  2  H.  L.  170.      <«  1  Exch.  663. 

'  Riegel  v.  Ins.  Co.,  163  Pa.  St.  134,  H.  &  W.  778  n.  But  if  the  contract 
is  made  with  the  doubt  or  risk  as  an  element  in  the  contract,  there  is  no 
mistake.  Sears  v.  Grand  Tiodge.  1  fi.^  N.  Y.  374.  H.  A.  W.  774;  Sears  «.  Leland, 
145  Mass.  277. 

«  Martin  v.  McCormick,  8  N.  Y.  331 ;  Morgan  v.  Dod,  3  Colo.  551 ;  O'Neal 
V.  Phillips,  83  Ga.  556.  But  see  McAninch  v.  LaugMin,  13  Pa.  St.  371; 
Haden  v.  Ware,  15  Ala.  149;  Leal  v  Terbush,  52  Mich.  100. 
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contract  -with  him,  the  man  thus  conducting  himself  would  be  equally- 
bound  as  if  he  had  intended  to  agree  to  the  other  party's  tenns."  <^ ' 

As  regards  the  quantity  and  the  price  of  the  subject-matter 
concerned,  a  man's  statement  must  usually  be  taken  to  be 
conclusive  against  himself. 

As  regards  the  quality  of  a  thing  sold,  or  the  general  cir- 
cumstances of  a  contract  entered  into,  a  man  must  use  his  own 
judgment,  or  if  he  cannot  rely  upon  his  judgment,  must  take 
care  that  the  terms  of  the  contract  secure  to  him  what  he  wants.  ^ 

190.  Exceptions.  In  two  cases  the  law  will  protect  one  of  the 
parties  to  a  contract. 

Where  goods  are  bought  by  description,  or  in  reliance  on 
the  judgment  of  a  seller  who  knows  the  purpose  for  which 
they  are  required,  the  Sale  of  Goods  Act  *  introduces  into  the 
contract  implied  conditions  that  the  goods  supplied  shall  be  of 
a  merchantable  quality,  or  reasonably  fit  for  the  purpose  for 
which  they  are  required.  So  where  the  sale  is  by  sample,  there 
are  implied  conditions  that  the  bulk  shall  correspond  with  the 
sample,  that  the  buyer  shall  have  an  opportunity  for  in- 
spection, and  that  there  shall  be  no  defect  not  apparent  on 
reasonable  examination  which  would  render  the  goods  un- 
merchantable.' 

And  again,  in  certain  contracts  said  to  be  "uberrimae  fidei," 
in  which  one  of  the  two  parties  is  necessarily  at  a  disadvantage 
as  to  knowledge  of  the  subject-matter  of  the  contract,  the  law 
requires  the  other  to  disclose  every  material  fact,  that  is,  every 
fact  which  might  have  influenced  the  mind  of  a  prudent  person.* 

191.  Words  and  acts  control.  Beyond  this,  where  the  terms 
of  a  contract  are  clear,  the  question  is,  not  what  the  parties 
thought,  but  what  they  said  and  did. 

■•  Smith  «.  Hughes,  L.  E.  6  Q.  B.  at  p.  607.         6  57  &  58  Vict.  c.  71,  §§  14  &  15. 

'  Mansfield  v.  Hodgdon,  147  Mass.  304;  Phillip  v.  Gallant,  62  N.  Y.  256; 
Coates  V.  Buck,  93  Wis.  128.  But  see  Rowland  v.  Ry.,  61  Conn.  103. 

^  That  caveat  emptor  is  the  general  rule,  see  H.  &  W.  p.  286,  599;  Win- 
sor  V.  Lombard,  18  Pick.  (Mass.)  57. 

'  The  common  law  implies  warranties  of  title,  of  correspondence  with 
description,  of  correspondence  with  sample,  where  goods  are  ordered  for  a 
particular  purpose  of  fitness  for  that  purpose,  and  in  some  cases  of  mer- 
chantability. See  Benjamin  on  Sales,  §§  647-673,  and  Bennett's  Am.  Notes 
See  Wolcott  v.  Mount,  36  N.  J.  L.  262,  H.  &  W.  598;  Coplay  Iron  Co.  v. 
Pope,  108  N.  Y.  232,  H.  &  W.  597. 

*  Walden  v.  Louisiana  Ins.  Co  ,  12  La.  134,  H.  &  W.  273;  Grigsby  v. 
Stapleton,  94  Mo.  423,  H.  &  W.  285. 
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Construction  of  words.  Suppose  that  A  sells  to  X,  and  X 
believes  that  he  is  buying,  a  bar  of  gold:  the  bar  turns  out  to 
be  brass.  The  parties  are  honestly  mistaken  as  to  the  subject- 
matter  of  the  contract,  both  believed  the  bar  to  be  gold.  But 
their  rights  are  not  affected  by  their  state  of  mind;  they  de- 
pend on  the  answer  to  the  question  —  Did  A  sell  to  X  a  bar 
of  metal,  or  a  bar  of  gold?  A  contract  for  a  bar  of  gold  is  not 
performed  by  the  delivery  of  a  bar  of  brass;  a  contract  for  a 
bar  of  metal  is  performed  by  the  delivery  of  a  bar  of  metal. 
It  does  not  matter  what  the  metal  may  be,  nor  does  it  matter 
what  the  parties  may  have  thought  that  it  was.* 

Let  the  bargainer  beware.  There  are  two  things  which  have 
to  be  considered  by  one  who  is  entering  into  a  contract. 
The  first  is  the  quality  of  the  thing,  or  circumstances  of  the 
transaction :  the  matter  of  his  bargain.  The  second  is  the 
statements,  promises,  and  conditions  of  which  the  contract 
consists:  the  terms  of  his  bargain.  As  to  these  things,  and 
subject  to  the  exceptions  which  I  have  mentioned,  a  contract- 
ing party  must  take  care  of  himself;  he  cannot  expect  the 
other  party  to  correct  his  judgment  as  to  the  matter  of  his 
bargain,  or  ascertain  by  cross-examination  whether  he  under- 
stands its  terms. 

Known  mistake  as  to  promise.  But  the  law  will  not  allow  a 
man  to  make  or  accept  a  promise,  which  he  knows  that  the 
other  party  understands  in  a  different  sense  from  that  in  which 
he  understands  it  himself.^ 

192.  Illustrations.  We  can  best  illustrate  these  propositions 
by  an  imaginary  sale. 

A  sells  X  a  piece  of  china. 

(a)  Mistake  as  to  thing.  X  thinks  it  is  Dresden  china,  A 
thinks  it  is  not.  Each  takes  his  chance.  X  may  get  a  better 
thing  than  A  intended  to  sell,  or  a  worse  thing  than  he  in- 
tended to  buy;  in  neither  case  is  the  validity  of  the  contract 
affected.^ 

(b)  Known  mistake  as  to  thing.  X  thinks  it  is  Dresden 
china.  A  knows  that  X  thinks  so,  and  knows  that  it  is 
not. 

The  contract  holds.    A  must  do  nothing  to  deceive  X,  but 

'  Wood  V.  Boynton.  64  Wis.  265,  H.  &  W.  257.  Compare  Sherwood  v. 
Walter,  66  Mich.  568,  H.  &  W.  249. 

'  Cleghom  V.  Zumwalt,  83  Cal.  155;  Haviland  v.  Willets,  141  N.  Y.  35. 
°  Wood  V.  Boynton,  supra,. 
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he  is  not  bound  to  prevent  X  from  deceiving  himself  as  to  the 
quality  of  the  article  sold/ 

(c)  Mistake  as  to  promise.  X  thinks  that  it  is  Dresden  china 
and  thinks  that  A  intends  to  sell  it  as  Dresden  china;  and  A 
knows  it  is-  not  Dresden  china,  but  does  not  know  that  X 
thinks  that  he  intends  to  sell  it  as  Dresden  china.  The  con- 
tract says  nothing  of  Dresden,  but  is  for  a  sale  of  china  in 
general  terms. 

The  contract  holds.  The  misapprehension  by  X  of  the  extent 
of  A's  promise,  unknown  to  A,  has  no  effect.  It  is  not  A's, 
fault  that  X  omitted  to  introduce  terms  which  he  wished  to 
form  part  of  the  contract.^ 

(d)  Known  mistake  as  to  promise.  X  thinks  it  is  Dresden 
china,  and  thinks  that  A  intends  to  sell  it  as  Dresden  china. 
A  knows  that  X  thinks  he  is  promising  Dresden  china,  but 
does  not  mean  to  promise  more  than  china  in  general  terms. 

The  contract  is  void.  X's  error  was  not  one  of  judgment 
as  to  the  quality  of  the  china,  as  in  (6),  but  regarded  the  quality 
of  A's  promise,  and  A,  knowing  that  his  promise  was  mis- 
understood, allowed  the  mistake  to  continue.^ 

The  last  instance  given  corresponds  to  the  rule  laid  down 
in  Smith  v.  Hughes."^  In  that  case  Hughes  was  sued  for  refusing 
to  accept  some  oats  which  he  had  agreed  to  buy  of  Smith; 
he  alleged  that  he  had  intended  and  agreed  to  buy  old  oats, 
and  that  those  supplied  were  new.  The  jury  were  told  that  if 
Smith  knew  that  Hughes  thought  he  was  buying  old  oats,  then 
he  could  not  recover.  But  the  Court  of  Queen's  Bench  held 
that  this  was  not  enough,  and  that  to  avoid  the  sale  Smith 
must  have  known  that  Hughes  thought  he  was  being  promised 
old  oats.  Smith  might  recover  if  he  had  known  that  Hughes 
thought  he  was  buying  old  oats;  not  so  if  he  knew  that  Hughes 
thought  he  was  being  promised  old  oats. 

Blackburn,  J.,  said,  "In  this  case  I  agree  that  on  the  sale  of  a  specific 
article,  unless  there  be  a  warranty  making  it  part  of  the  bargain  that  it 
^  L.  E.  6  Q.  B.  597. 

>  See  Laidlaw  v.  Organ,  2  Wheat.  (U.  S.)  178,  H.  &  W.  282;  Peoples' 
Bank  v.  Bogart,  81  N.  Y.  101.  Compare  Brown  v.  Montgomery,  20  N.  Y. 
287. 

'Wheat  V.  Cross,  31  Md.  99. 

'  Shelton  v.  Ellis,  70  Ga.  297,  H.  &  W.  262  ;  Haviland  v.  Willets,  141 
N.  Y.  35;  Thayer  v.  Knote,  59  Kans.  181;  Parrish  v.  Thurston,  87  Ind. 
.437;  Harran  v.  Foley,  62  Wis.  684.  These  are  generally  treated  as  cases 
of  fraud.    Stewart  v.  Wyoming  Ranch  Co.,  128  U.  S.  383. 
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possesses  some  particular  quality,  the  purchaser  must  take  the  article  he 
has  bought  though  it  does  not  possess  that  quality."    (This  is  instance  a). 

"And  I  agree  that  even  if  the  vendor  was  aware  that  the  purchaser 
thought  that  the  article  possessed  that  quality,  and  would  not  have  entered 
into  the  contract  unless  he  had  so  thought,  still  the  purchaser  is  bound, 
unless  the  vendor  was  guilty  of  some  fraud  or  deceit  upon  him,  and  that  a, 
mere  abstinence  from  disabusing  the  purchaser  of  that  impression  is  not 
fraud  or  deceit;  for  whatever  may  be  the  case  in  a  court  of  morals,  there 
is  no  legal  obligation  on  the  vendor  to  inform  the  purchaser  that  he  is  under  a 
mistake,  not  induced  by  the  act  of  the  vendor."    (This  is  instance  6.) 

And  Hannen,  J.,  said,  "It  is  essential  to  the  creation  of  a  contract  that 
both  parties  should  agree  to  the  same  thing  in  the  same  sense.  .  .  But 
one  of  the  parties  to  an  apparent  contract  may,  by  his  own  fault,  be  pre- 
cluded from  setting  up  that  he  had  entered  into  it  in  a  different  sense  to  that 
in  which  it  was  understood  by  the  other  party.  Thus  in  a  case  of  sale  by 
sample  where  the  vendor,  by  mistake,  exhibited  a  wrong  sample,  it  was  held 
that  the  contract  was  not  avoided  by  this  error  of  the  vendor."  Scott  v. 
Littledale."   (This  corresponds  to  instance  c.) 

And  further  he  says,  "  If,  in  the  present  case,  the  plaintiff  knew  that  the 
defendant,  in  dealing  with  him  for  oats,  did  so  on  the  assumption  that  the 
plaintiff  was  contracting  to  sell  him  old  oats,  he  was  aware  that  the  defen- 
dant apprehended  the  contract  in  a  different  sense  to  that  in  which  he  meant 
it,  and  he  is  thereby  deprived  of  the  right  to  insist  that  the  defendant  shall 
be  bound  by  that  which  was  the  apparent,  and  not  the  real  bargain."  (This 
corresponds  to  instance  d.) 

In  Smith  v.  Hughes  the  case  was  sent  back  for  a  new  trial 
on  the  ground  that  the  judge  in  the  court  below  had  not 
directed  the  jury  with  sufficient  clearness  as  to  the  natm-e 
of  such  mistake  as  will  enable  one  party  successfully  to  resist 
an  action  brought  by  the  other  for  non-performance  of  a 
contract  which  is  not  in  its  terms  ambiguous. 

IQ3.  Application  of  rule  in  equity.  But  a  series  of  equity 
cases  illustrates  the  rule  that  when  one  man  knows  that  an- 
other understands  his  promise  in  a  different  sense  from  that 
in  which  he  makes  it  the  transaction  will  not  be  allowed  to 
stand. 

In  Webster  v.  Cecil "  specific  performance  of  a  contract  was 
refused  on  the  ground  of  mistake  of  this  nature,  although  it 
was  suggested  that  damages  might  be  recovered  in  a  common 
law  court  for  non-performance. 

The  parties  were  in  treaty  for  the  purchase  of  some  plots 
of  land  belonging  to  Cecil.  Webster,  through  his  agent,  offered 
£2000,  which  was  refused.  Afterwards  Cecil  wrote  to  Webster 

"  8  E.  &  B.  815.  This  case  puts,  from  the  seller's  point  of  view,  the  principle  which 
we  have  been  illustrating  from  the  point  of  view  of  the  buyer.  The  seller  means  to 
promise  one  thing;  he  in  fact  promises  another;  the  fact  that  he  thinks  he  is  promis- 
ing something  leas  than  he  does  promise  has  no  effect  on  the  validity  of  the  sale. 

»  30  Beav.  62. 
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a  letter  containing  an  offer  to  sell  at  £1200;  he  had  intended 
to  write  £2100,  but  either  cast  up  the  figiues  wrongly  or 
conunitted  a  clerical  error.  Webster  accepted  by  return  of 
post.  Cecil  at  once  tried  to  correct  the  error,  but  Webster, 
though  he  must  have  known  from  the  first  that  the  offer 
was  made  in  mistaken  terms,  claimed  that  the  contract  should 
be  performed  and  sued  for  specific  performance.  This  was 
refused:  the  plaintiff  was  left  to  such  action  at  law  as  he 
might  be  advised  to  bring.  The  case  was  described  later  as 
one  "where  a  person  snapped  at  an  offer  which  he  must  have 
perfectly  well  known  to  be  made  by  mistake." " ' 

The  power  of  the  Court  of  Chancery  in  former  times,  of 
the  Chancery  Division  now,  to  rectify  deeds  or  written  in- 
struments is  as  a  rule  reserved  for  cases  where  the  parties 
had  agreed  and  the  terms  of  the  agreement,  by  fault  of  neither, 
failed  to  express  their  meaning. 

But  a  contract  may  be  rectified  where  mistake  is  not  mutual. 
In  such  cases  —  and  they  are  not  numerous  —  one  of  the 
parties  has  known  that  when  the  other  made  a  promise  he  was 
in  error  as  to  the  nature  or  extent  of  it.  The  promisee  is  not 
then  allowed  to  take  advantage  of  the  error.  Or  an  offer 
is  made  in  terms  which,  from  the  tenor  of  previous  negotia- 
tions, the  offeree,  when  he  accepts,  must  know  to  include 
more  than  the  offeror  meant  to  include.  The  court  teUs  the 
offeree,  in  substance,  that  his  agreement  must  be  either 
rectified  or  canceled,  and  that  he  may  take  his  choice. 

A  and  X  signed  a  memorandum  of  agreement  by  which  A 
promised  to  let  certain  premises  to  X  at  the  rent  of  £230,  in  all 
respects  on  the  terms  of  the  within  lease :  and  this  memorandum 
accompanied  a  draft  of  the  lease  referred  to.  A,  in  filling  in 
the  blank  in  the  draft  for  the  amount  of  rent  to  be  paid, 
inadvertently  entered  the  figures  £130  instead  of  £230;  and 
the  lease  was  engrossed  and  executed  with  this  error.  The 
court  was  satisfied,  upon  the  evidence,  that  X  was  aware  that 
A  believed  her  to  be  promising  to  pay  a  rent  higher  than 
that  which  she  was  actually  promising,  and  she  was  given  the 

"  Per  James,  L.  J.,  Tamplin  v.  James,  15  Ch.  D.  221. 

'  Shelton  v.  Ellis,  supra;  Chute  v.  Quincy,  156  Mass.  189  (specific  per- 
formance refused,  but  court  declined  to  rescind  the  contract);  Burkhalter 
V.  Jones,  32  Kans.  5  (specific  performance  denied)  ;  Mansfield  v.  Sherman, 
81  Me.  365  (specific  performance  denied);  Sullivan  v.  Jennings,  44  N.  J. 
Eq.  11  (specific  performance  denied). 
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option  of  retaining  the  lease,  amended  so  as  to  express  the 
real  intention  of  the  parties,  or  of  giving  up,  and  paying  at 
the  rate  of  £230  per  annum  for  such  use  and  occupation  of  the 
premises  as  she  had  enjoyed." 

Harris  v.  Pepperell "  and  Paget  v.  Marshall '  were  cases  in 
which  the  defendant  accepted  an  offer  which  he  must  have 
known  to  express  something  which  the  offeror  did  not  intend 
to  express.  The  defendant  was  offered  the  alternative  of 
cancellation  or  rectification.  In  these  cases  the  promise  was 
sought  to  be  set  aside;  in  Webster  v.  Cecil  it  was  sought  to  be 
enforced.   Otherwise  the  circumstances  are  the  same."*  * 

(4)  Effect  of  mistake. 

194.  Operative  mistake  avoids  contract.  The  effect  of  mistake, 
where  it  has  any  effect  at  all,  is  to  avoid  the  contract.  The 
common  law  therefore  offers  two  remedies  to  a  person  who 
has  entered  into  an  agreement  void  on  the  ground  of  mistake. 
If  it  be  still  executory  he  may  repudiate  it  and  successfully 
defend  an  action  brought  upon  it;  ^  or  if  he  have  paid  money 
under  the  contract,  he  may  recover  it  back  upon  the  general 
principle  that  "where  money  is  paid  to  another  under  the  in- 
fluence of  a  mistake,  that  is,  upon  the  supposition  that  a 
specific  fact  is  true  which  would  entitle  the  other  to  the  money, 
but  which  fact  is  untrue,  an  action  will  lie  to  recover  it  back." ' ' 
And  this  is  so  even  though  the  person  paying  the  money  did  not 
avail  himself  of  all  the  means  of  knowledge  open  to  him.-^ 

In  equity  the  victim  of  mistake  may  resist  specific  per- 
formance of  the  contract,  and  may  sometimes  do  so  success- 
fully when  he  might  not  have  been  able  to  defend  at  law  an 

»  Gerrard  v.  Frankel,  30  Beav.  445.  »  L.  R.  5  Eq.  1.  «  28  Ch.  D.  255. 

'^  It  is  sufficient  to  notice  here  a  suggestion  made  by  Farwell,  J.,  in  May  v.  Piatt 
(1900, 1  Ch.  616)  that  this  alternative  of  rectification  or  rescission  is  only  given  where 
there  is  misrepresentation  amounting  to  fraud.  He  treats  the  decisions  cited  in  the 
text  as  cases  of  fraud.  This  dictum  was  unnecessary  for  the  decision  of  the  case  in 
question,  which  was  a  simple  one  of  failure  of  performance  to  carry  out  the  terms  of 
a  contract;  it  is  not  borne  out  by  the  language  of  the  judges  in  the  cases  cited. 

'  Kelly  ».  Solari,  9  M.  &  W."58. 

r  Imp.  Bank  of  Canada  v.  Bank  of  Hamilton,  [1903]  A.  C.  56. 

'  An  alternative  decree  for  rescission  or  reformation  at  the  option  of  the 
defendant  was  entered  in  these  cases :  Brown  v.  Lamphear,  35  Vt.  252; 
Lawrence  v.  Staigg,  8  R.  I.  256.  See  2  Ames'  Cases  in  Eq.  Juris,  p.  242  n. 

'  Gibson  v.  Pelkie,  37  Mich.  380,  H.  &  W.  247;  Sherwood  v.  Walker,  66 
Mich.  568,  H.  &  W.  249. 

»  Wood  V.  Sheldon,  42  N.  J.  L.  421;  Martin  v.  McCormick,  8  N.  Y.  331; 
Stanley  &c.Co.  v.  Bailey,  45  Conn.  464;  Rodliff  v.  Dallinger,  141  Mass.  1. 
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action  for  damages  arising  from  its  breach." '  He  may  also 
as  plaintiff  apply  to  the  Chancery  Division  of  the  High  Court 
to  get  the  contract  set  aside  and  to  be  freed  from  his  liabilities 
in  respect  of  it.*  ^ 

II.    MISREPBESENTATION 

195.  Distinctions.  In  dealing  with  misrepresentation  j&s  a 
circumstance  invalidating  contract  we  must  keep  before  us 
two  distinctions.  We  must  carefully  separate  misrepresenta- 
tion, or  innocent  misstatement  of  fact,  from  fraud  or  willful 
misstatement  of  fact:  and  we  must  separate  with  equal  care 
representations,  or  statements  which  induce  a  contract,  from 
terms,  or  statements  which  form  part  of  a  contract. 

With  these  distinctions  in  view,  we  may  hope  to  encounter 
successfully  the  difficulties  which  meet  us  in  determining  the 
effect  of  misrepresentation  in  contract. 

(1)  We  must,  firstly,  distinguish  misrepresentation  from 
fraud,  and  must  consider  whether  honesty  of  motive  or 
ignorance  of  fact  can  remove  a  false  statement  from  the 
category  of  fraud. 

(2)  We  must,  secondly,  bear  in  mind  that  in  making  a 
contract  a  man  may  undertake  that  certain  things  are,  just 
as  much  as  he  may  promise  that  certain  things  shall  be. 
In  either  case  the  undertaking  or  promise  would  be  a  term 
in  the  contract.  On  the  other  hand  he  may  state,  as  matters 
of  fact,  things  which  neither  party  regards  as  terms  of  a 
bargain,  but  which,  nevertheless,  may  seriously  affect  the 
inclination  of  one  party  to  enter  into  the  contract. 

Representation  therefore  may  introduce  terms  into  a  con- 
tract and  affect  performance :  or  it  may  induce  a  contract  and 
so  affect  the  intention  of  one  of  the  parties,  and  the  formation 
of  the  contract.  It  is  with  this  last  that  we  have  to  do,  and 
here  the  terminology  of  this  part  of  the  subject  is  extraor- 
dinarily confused.  Representation,  condition,  warranty,  inde- 
pendent agreement,  implied  warranty,  warranty  in  the  natmre 
of  a  condition,  are  phrases  which  it  is  not  easy  to  follow 
through  the  various  shades  of  meaning  in  which  they  are  used. 

"  Webster  v.  Cecil,  30  Beav.  62.  6  Paget  v.  Marshall,  28  Ch.  D.  255. 

'  Chute  V.  Quincy,  156  Mass.  189  (specific  performance  refused,  but 
rescission  also  refused). 

»  Haviland  v.  Willets,  141  N.  Y.  35 ;  Page  v.  Higgins,  150  Mass.  27 ; 
Shelton  v.  Ellis,  supra. 
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(3)  We  must,  thirdly,  take  note  of  the  effect  of  the  Judi- 
cature Act,  combined  with  recent  decisions  in  modifying  the 
rules  of  common  law  and  expanding  those  of  the  chancery 
'  in  respect  of  innocent  misrepresentations  made  prior  to  the 
formation  of  a  contract. 

The  common  law  may  be  said  to  have  attached  no  weight 
to  a  representation  unless  it  was  (1)  fraudulent,  or  (2)  a  term 
in  the  contract,  or  (3)  made  by  way  of  inducement  to  enter 
into  a  contract  of  a  special  class,  in  which  the  utmost  good  faith 
and  accuracy  of  statement  were  required. 

Chancery,  on  the  other  hand,  would  refuse  specific  perform- 
ance of  a  contract  induced  by  innocent  misrepresentation, 
though  it  seems  doubtful  whether,  except  in  contracts  of  the 
special  class  alluded  to,  the  cancellation  of  a  contract  would  be 
granted  on  such  grounds. 

The  Judicature  Act,  36  &  37  Vict.  c.  66,  s.  24,  sub-ss.  1  &  2, 
provides  that  the  High  Court  of  Justice,  and  the  Court  of 
Appeal  and  every  judge  thereof,  shall  give  such  effect  to  any 
equitable  claim,  remedy  or  defense  as  the  Court  of  Chancery 
ought  to  have  given  if  the  matter  had  come  before  it. 

The  common  law  rule  has  therefore  been  modified  by 
chancery  decisions  given  before  the  Judicature  Act;  and  not 
only  so,  but  since  the  passing  of  that  act  a  broad  rule  has 
been  laid  down  in  the  Court  of  Appeal  that  material  misrepre- 
sentation, though  innocent,  affords  a  ground  for  relief  from 
the  liabilities  of  a  contract  into  which  such  a  representation 
has  induced  a  man  to  enter.  A  rule  applicable  only  to  special 
contracts  has  become  a  general  rule  so  far  as  concerns  mis- 
representation, while  certain  contracts  are  stiU  distinguishable 
from  others  in  this  —  that  in  the  making  of  them  the  utmost 
fullness  of  statement  is  required. 

So  we  may  now  say  that  material  misrepresentation  is  an 
invalidating  circumstance  in  all  contracts,  while  non-disclosure 
of  fact  will  affect  contracts  of  a  special  sort. 

I  will  deal  with  these  difficulties  in  order. 

(1)  Misrepresentation  distinguished  from  Fravd. 

196.  Fraud  as  a  tort.   Fraud  differs  from  misrepresentation 

in  that  one  does,  and  the  other  does  not,  give  rise  to  an  action 

ex  delicto.    Fraud  is  a  wrong,  and  may  be  treated  as  such, 

besides  being  a  vitiating  element  in  contract.  Misrepresenta- 
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tion  may  vitiate  a  contract,  but  will  not  give  rise  to  an  action 
ex  delicto,  the  action  of  deceit.' 

"It  must  be  borne  in  mind,"  says  Cotton,  L.  J.,  "that  in  an  action  for 
setting  aside  a  contract  which  has  been  obtained  by  misrepresentation,  the 
plaintiff  may  succeed  though  the  misrepresentation  was  innocent;  but  in  an 
action  of  deceit,  the  representation  to  found  the  action  must  not  be  innocent, 
that  is  to  say  it  must  be  made  either  with  a  knowledge  of  its  being  false  or 
with  a  reckless  disregard  as  to  whether  it  is  or  is  not  true."  " 

But  knowledge  that  a  statement  is  false  may  not  be  in- 
consistent with  honesty  of  motive  in  making  it :  on  the  other 
hand,  there  may  be  no  clear  knowledge  that  the  statement 
made  is  false,  but  a  dishonest  or  at  any  rate  self-seeking 
motive  for  wishing  that  it  should  be  believed  by  the  party  to 
whom  it  is  made. 

197.  Deceit  without  dishonest  motive.  Let  us  take  the  first 
of  these  cases. 

"  It  is  fraud  in  law  if  a  party  make  representations  which  he  knows  to  be 
false  and  injury  ensues,  although  the  motives  from  which  the  representa- 
tions proceeded  may  not  have  been  bad."  * 

In  Polhill  V.  Walter,"  Walter  accepted  a  bill  of  exchange 
drawn  on  another  person:  he  represented  himself  to  have 
authority  from  that  other  to  accept  the  bill,  honestly  believ- 
ing that  the  acceptance  would  be  sanctioned,  and  the  bill  paid 
by  the  person  for  whom  he  professed  to  act.  The  bill  was 
dishonored  at  maturity,  and  an  indorsee,  who  had  given 
value  for  the  bill  on  the  strength  of  Walter's  representation, 

o  Aikwright  v.  Newbold,  17  Ch.  D.  320. 

!>  Per  Tindal,  C.  J.,  Foster  v.  Charles,  7  Bing.  107.  =  3  B.  &  Ad.  U4. 

'  This  distinction  is  generally  observed  throughout  the  United  States. 
Cowley  V.  Smyth,  46  N.  J.  X.  380;  Taylor  v.  Leith,  26  Oh.  St.  428;  Da  Lee 
V.  Blackburn,  11  Kans.  190;  Tucker  v.  White,  125  Mass.  344;  Wakeman  v. 
Dalley,  51  N.  Y.  27.  But  in  at  least  two  jurisdictions  an  action  for  damages 
will  lie  for  innocent  misrepresentations.  "The  doctrine  is  settled  here,  by 
a  long  line  of  cases,  that  if  there  was  in  fact  a  misrepresentation,  though 
made  innocently,  and  its  deceptive  influence  was  effective,  the  consequences 
to  the  plaintiff  being  as  serious  as  though  it  had  proceeded  from  a  vicious 
purpose,  he  would  have  a  right  of  action  for  the  damages  caused  thereby, 
either  at  law  or  in  equity."  Morse,  J.,  in  Holcomb  v.  Noble,  69  Mich.  396; 
Johnson  v.  Gulick,  46  Neb.  817;  and  see  also,  Davis  v.  Nuzum,  72  Wis.  439. 
And  a  few  jurisdictions,  while  denying  an  independent  action  in  such  cases, 
allow  the  defendant  to  set  up  the  damages  by  way  of  counterclaim  to  an 
action  for  the  price.  Mulvey'v.  King,  39  Oh.  St.  491 ;  Loper  v.  Robinson,  54 
Tex.  510;  but  see  Mclntyre  v.  Buell,  132  N.  Y.  192;  King  v.  Eagle  Mills, 
10  Allen  (Mass.)  548;  First  N.  Bk.  1;.  Yocum,  11  Neb.  328. 
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brought  against  him  an  action  of  deceit.    He  was  held  liable, 
and  Lord  Tenterden  in  giving  judgment  said: 

"  If  the  defendant  when  he  wrote  the  acceptance,  and,  thereby,  in  sub- 
stance, represented  that  he  had  authority  from  the  drawee  to  make  it,  knew 
that  he  had  no  such  authority  (and  upon  the  evidence  there  can  be  no  doubt 
that  he  did),  the  representation  was  untrue  to  his  knowledge,  and  we  think 
that  an  action  will  he  against  him  by  the  plaintiff  for  the  damage  sustained 
in  consequence."  ' 

It  will  be  observed  that  in  this  case  there  was  a  represen- 
tation of  facts  known  to  be  false;  that  the  knowledge  of  the 
untruth  of  the  statement  was  the  ground  of  the  decision:  it 
is  therefore  clearly  distinguishable  from  a  class  of  cases  in 
which  it  has  been  held,  after  some  conflict  of  judicial  opinion, 
that  a  false  representation  believed  to  be  true  by  the  party 
making  it  will  not  give  rise  to  the  action  of  deceit."  ^ 

198.  Reckless  misstatements.  On  the  other  hand  it  is  not 
necessary,  to  constitute  fraud,  that  there  should  be  a  clear 
knowledge  that  the  statement  made  is  false.  Statements  which 
are  intended  to  be  acted  upon,  if  made  recklessly  and  with  no 
reasonable  ground  of  belief,  may  furnish  such  evidence  of 
dishonest  motive  as  to  bring  their  maker  within  the  remedies 
appropriate  to  fraud. 

Where  directors  issue  a  prospectus  setting  forth  the  advar. 
tages  of  an  undertaking  into  the  circumstances  of  which  they 
have  not  troubled  themselves  to  inquire,  and  inducing  those 
who  read  the  prospectus  to  incur  liabilities  in  respect  of  the 
undertaking,  they  commit  a  fraud  if  the  statements  contained 
in  the  prospectus  are  untrue;  they  represent  themselves  to 
have  a  belief  which  they  know  they  do  not  possess.' ' 

"  Derry  v.  Peek,  14  App.  Ca.  337. 

'  Reese  Eiver  Mining  Co.  v.  Smith,  L.  E.  4  H.  L.  64. 

*  Where  the  agent  has  knowledge  of  his  want  of  authority  he  is  liable  in 
tort  for  deceit,  although  he  does  not  intend  to  defraud.  Kroeger  v.  Pitcaim, 
101  Pa.  St.  311;  Noyes  v.  Loring,  65  Me.  408. 

An  action  against  an  agent  for  an  innocent  misrepresentation  by  words 
or  conduct  as  to  his  authority,  is,  in  effect,  though  not  always  in  form,  an 
exception  to  the  general  rule  that  an  action  for  damages  will  not  lie  for  an 
innocent  misrepresentation.  In  order  to  avoid  the  recognition  of  the  excep- 
tion, the  courts  invent  the  fiction  of  an  "  implied  warranty  of  authority " 
and  allow  an  action  for  the  breach  of  this  warranty.  Kroeger  v.  Pitcaim, 
supra;  White  v.  Madison,  26  N.  Y.  117;  Baltzen  v.  Nicolay,  53  N.  Y.  467; 
Seeberger  v.  McCormick,  178  111.  404;  Huffcut  on  Agency,  §  183. 

'  MoKown  V.  Furgason,  47  Iowa,  636,  H.  &  W.  301;  SaUsbury  v.  Howe, 
87  N.  Y.  128,  135,  H.  &  W.  302  n.;  Kountze  v.  Kennedy,  147  N.  Y.  124. 

"  It  is  everywhere  held  that  actual  knowledge  of  falsity,  or  reckless  dis- 
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199.  Deceit  and  misrepresentation  distinguished.  In  the  cases 
which  we  have  just  considered  there  is  statement  of  fact 
accompanied  either  with  knowledge  of  falsehood  or  else  with 
intention  or  willingness  to  deceive.  Herein  misrepresen- 
tation differs  from  fraud:  for  misrepresentation  is  a  misstate- 
ment of  facts  not  known  to  be  false  or  a  non-disclosure  of  facts 
not  intended  to  deceive;  fraud  is  a  statement  known  to  be 
false,  or  made  in  ignorance  as  to  its  truth  or  falsehood,  but 
confidently  so  as  to  represent  that  the  maker  is  certain  when 
he  is  uncertain.  The  injured  party  is  then  entitled  to  the 
action  of  deceit.' 

(2)  Representations  distinguished  from  Terms. 

200.  Representations  and  terms.  Equally  important  with 
the  distinction  between  misrepresentation  and  fraud  is  the 
distinction  between  statements  which  are  terms  in  a  contract 
and  statements  which  are  inducements  to  enter  into  a  contract. 

Much  subtlety  of  reasoning  has  been  wasted  because,  where 
a  man  has  in  good  faith  made  a  promise  which  he  is  ultimately 
unable  to  perform,  it  has  been  said  that  his  promise  was  mis- 
representation, or  was  made  under  a  mistake  of  fact,  and  so 
questions  proper  to  the  performance  or  breach  of  contract 
have  been  mixed  with  questions  relating  to  the  formation  of 
contract." 

And  other  difficulties  have  arisen  from  a  view  at  one  time 

"  Kennedy  v.  Panama  Steam  Co.,  L.  E.  2  Q.  B.  580. 

regard  of  truth  or  falsity,  will  be  sufficient  to  found  an  action  in  tort  for 
deceit.  In  addition  some  states  hold  that  a  positive  statement  of  a  fact  sus- 
ceptible of  actual  knowledge,  made  as  of  one's  own  knowledge,  wiU  if  false 
be  sufficient.  Chatham  Furnace  Co.  v.  Moffatt,  147  Mass.  403,  H.  &  W.  298; 
Weeks  v.  Currier,  172  Mass.  53.  In  a  few  states  negligent  statements  are 
apparently  held  sufficient.  Seale  v.  Baker,  70  Tex.  283;  Gemer  v.  Mosher, 
58  Neb.  135;  Hoffman  v.  Dixon,  105  Wis.  315.  See  Smith,  14  Harv.  Law 
Rev.  184. 

'  As  the  preceding  notes  indicate,  there  are  these  possible  cases:  (1)  a 
statement  known  to  be  false;  (2)  a  statement  made  with  reckless  disregard 
of  its  truth  or  falsity;  (3)  a  statement  of  a  fact  susceptible  of  accurate 
knowledge  made  as  of  one's  own  knowledge,  but  believed  to  be  true;  (4)  a 
statement  made  negligently,  that  is  without  reasonable  grounds  for  be- 
lieving it  to  be  true,  but  believed  to  be  true;  (5)  a  statement  as  to  authority 
made  by  an  agent  even  though  believed  on  reasonable  grounds  to  be  true. 
The  first  two  cases  are  clearly  actionable  deceit.  The  last  case  is  treated  as 
an  implied  warranty  of  authority.  The  third  and  fourth  cases  lead  to  diver- 
gent decisions.  See  Bigelow  on  Torts,  (7th  ed.)  §§139-144 ;  Burdick  on 
Torts,  pp.  372-374.   See  sec.  223,  post. 
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entertained  by  courts  of  equity,  that  there  may  be  represen- 
tations which  are  not  terms  in  a  contract  but  which  ought 
nevertheless  to  be  made  good  by  the  party  responsible  for 
them."  Such  representations,  in  the  cases  where  they  occur, 
can  all  be  resolved  into  terms  of  a  contract.* 

We  must  bear  in  mind,  first,  that  a  representation  which 
is  embodied  in  a  contract  ceases  to  be  a  representation  and 
becomes  a  promise  that  a  certain  thing  is  or  shall  be;  and 
next,  that,  unless  a  representation  is  so  embodied,  it  cannot  of 
itself  confer  any  right  of  action  with  a  view  to  its  realization.' ' 

201.  Conditions  and  warranties.  At  common  law,  if  a  repre- 
sentation was  not  part  of  a  contract,  its  truth,  except  in  cer- 
tain excepted  cases  and  apart  from  fraud,  was  immaterial.  If 
it  be  part  of  a  contract  (and  this  proposition  is  still  imdoubt- 
edly  true)  it  receives  the  name  of  a  condition  or  a  warranty,  its 
untruth  does  not  affect  the  formation  of  the  contract  but  oper- 
ates to  discharge  the  injured  party  from  his  obligation,  or  gives 
him  a  right  of  action,  ex  contractu,  for  loss  sustained  by  the 
untruth  of  a  statement  which  is  regarded  in  the  light  of  a 
promise.  We  shall  get  a  clearer  notion  of  these  various  phases 
of  representation  from  the  case  of  Behn  v.  Bumess.^ 

202.  Behn  v.  Bumess.  Action  was  brought  upon  a  charter 
party  dated  the  19th  day  of  October,  1860,  in  which  it  was 
agreed  that  Behn's  ship  then  in  the  port  of  Amsterdam  should 
proceed  to  Newport  and  there  load  a  cargo  of  coals  which  she 
should  carry  to  Hong  Kong.  At  the  date  of  the  contract  the 
ship  was  not  in  the  port  of  Amsterdam  and  did  not  arrive  there 
until  the  23rd.  When  she  reached  Newport,  Burness  refused 
to  load  a  cargo  and  repudiated  the  contract.  Thereupon  action 
was  brought,  and  the  question  for  the  court  was  whether  the 
words  now  in  the  port  of  Amsterdam  amounted  to  a  condition 
the  breach  of  which  entitled  Burness  to  repudiate  the  con- 
tract, or  whether  they  only  gave  him  a  right,  after  carrying 
out  the  contract,  to  sue  for  such  damages  as  he  had  sustained. 

"  Coverdale  v.  Eastwood,  15  Eq.  121. 

l>  I  touch  at  the  close  of  this  chapter  on  representation  which  creates  an  estoppel, 
and  BO  may  prevent  the  disproof  of  an  alleged  right;  but  this  is  a  different  thing  from 
the  theory  advanced  in  Coverdale  v.  Eastwood. 

'  Pollock  on  Contract,  525,  and  App.  K. 

d  3  B.  &  S.  751. 

'  But  gratuitous  promises  may  be  enforced  in  equity  when  the  promisee, 
relying  on  the  promise,  malces  an  irretrievable  change  of  situation.  Neale 
V.  Neale,  9  Wall.  (U.  S.)  1 ;  Freeman  v.  Freeman,  43  X.  Y.  34. 
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Williams,  J.,  in  giving  judgment  in  the  Exchequer  Chamber," 
thus  distinguishes  the  various  parts  or  terms  of  a  contract: — 

"  Properly  speaking,  a  representation  is  a  statement  or  assertion,  made 
by  one  party  to  the  other,  before  or  at  the  time  of  the  contract,  of  some 
matter  or  circumstance  relating  to  it.  Though  it  is  sometimes  contained  in 
the  written  instrument,  it  is  not  an  integral  part  of  the  contract;  and,  con- 
sequently, the  contract  is  not  broken  though  the  representation  proves  to 
be  untrue;  nor  (with  the  exception  of  the  case  of  policies  of  insurance,  at 
all  events,  marine  policies,  which  stand  on  a  peculiar  anomalous  footing) 
is  such  untruth  any  cause  of  action,  nor  has  it  any  efficacy  whatever  unless  the 
representation  was  made  fraudulently,  either  by  reason  of  its  heing  made  with 
a  knowledge  of  its  untruth,  or  by  reason  of  its  being  made  dishonestly, 
with  a  reckless  ignorance  whether  it  was  true  or  untrue.  .  .  .  Though  re- 
presentations are  not  usually  contained  in  the  written  instrument  of  con- 
tract, yet  they  sometimes  are.  But  it  is  plain  that  their  insertion  therein 
cannot  alter  their  nature.  A  question  however  may  arise  whether  a  descrip- 
tive statement  in  the  written  instrument  is  a  mere  representation,  or  whether 
it  is  a  substantive  part  of  the  contract.  This  is  a  question  of  construction 
which  the  court  and  not  the  jury  must  determine.  If  the  court  should  come 
to  the  conclusion  that  such  a  statement  by  one  party  was  intended  to  be  a 
substantive  part  of  his  contract,  and  not  a  mere  representation,  the  often- 
discussed  question  may,  of  course,  be  raised,  whether  this  part  of  the  con- 
tract is  a  condition  precedent,  or  only  an  independent  agreement,  a  breach 
of  which  will  not  justify  a  repudiation  of  the  contract,  but  will  only  be  a 
cause  of  action  for  a  compensation  in  damages. 

"  In  the  construction  of  charter  parties,  this  question  has  often  been  raised, 
with  reference  to  stipulations  that  some  future  thing  shall  be  done  or  shaU 
happen,  and  has  given  rise  to  many  nice  distinctions.  Thus  a  statement  that 
a  vessel  is  to  sail,  or  be  ready  to  receive  a  cargo,  on  or  before  a  given  day, 
has  been  held  to  be  a  condition,  while  a  stipulation  that  she  shall  sail  with 
all  convenient  speed,  or  within  a  reasonable  time,  has  been  held  to  be  only 
an  agreement.* 

"  But  with  respect  to  statements  in  a  contract  descriptive  of  the  subject- 
matter  of  it,  or  of  some  material  incident  thereof,  the  true  doctrine,  estab- 
lished by  principle  as  well  as  authority,  appears  to  be,  generally  speaking, 
that  if  such  descriptive  statement  was  intended  to  be  a  substantive  part  of  the 
contract,  it  is  to  be  regarded  as  a  warranty,  that  is  to  say,  a  condition  on  the 
failure  or  non-performance  of  which  the  other  party  may,  if  he  is  so  minded, 
repudiate  the  contract  in  toto,  and  so  be  relieved  from  performing  his  part 
of  it,  provided  it  has  not  been  partially  executed  in  his  favor.  If,  indeed, 
he  has  received  the  whole  or  any  substantial  part  of  the  consideration  for 
the  promise  on  his  part,  the  warranty  loses  the  character  of  a  condition,  or, 
to  speak  perhaps  more  properly,  ceases  to  be  available  as  a  condition,  and 
becomes  a  warranty  in  the  narrower  sense  of  the  word,  viz.  a  stipulation 
by  way  of  agreement,  for  the  breach  of  wMch  a  compensation  must  be 
sought  in  damages." 

The  coiirt  held  that  the  statement  that  the  ship  was  in  the 
port  of  Amsterdam  at  the  date  of  the  contract  was  intended 

«  Belin  V.  Burness,  1  B.  &  S.  877;  3  B.  &  S.  753. 

6  Glaholm  V.  Hays,  2  M.  &  G.  257;  Seeger  ».  Duthie,  8  C.  B.,  N.  S.  45;  Tarrabo- 
chia  V.  Hickie,  1  H.  &  N.  183. 
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by  the  parties  to  be  a  condition;  the  breach  of  it  therefore 
discharged  the  charterer  from  the  obligation  to  perform  his 
promise.' 

I  have  cited  the  judgment  in  this  case  at  length,  partly 
because  it  is  the  fullest  judicial  analysis  of  the  terms  of  a 
contract,  partly  also  because  it  affords  a  good  illustration  of 
the  provoking  confusion  of  the  terminology  of  this  part  of  the 
subject. 

203.  Various  meanings  of  "  condition  "  and  "  warranty."  It 
will  be  observed  that  "  condition "  is  used  in  two  senses,  as 
meaning  a  statement  that  a  thing  is,  and  a  promise  that  a  thing 
shall  be;  in  either  case  the  statement  or  promise  is  of  so  im- 
portant a  nature  that  the  untruth  of  the  one,  or  the  breach  of 
the  other,  discharges  the  contract. 

"  Warranty  "  is  used  in  three  senses.  It  is  first  made  a  con- 
vertible term  with  a  condition;  it  is  then  used  "in  the  nar- 
rower sense  of  the  word,"  in  which  sense  it  means  (1)  an 
"independent  agreement"  or  subsidiary  promise  in  the  con- 
tract, the  breach  of  which  can  only  give  rise  to  an  action  for 
damages,  and  (2)  a  condition,  the  breach  of  which  might  have 
discharged  the  contract  had  it  not  been  so  far  acquiesced  in  as 
to  lose  its  effect  for  that  purpose,  though  it  may  still  give  rise 
to  an  action  for  damages.^ 

Yet  in  spite  of  this  verbal  confusion  the  judgment  gives  us 
a  clear  idea  of  the  various  terms  in  a  contract. 

(a)  Representations,  made  at  the  time  of  entering  into  the 
contract,  but  not  forming  a  part  of  it,  have  no  effect  on  its 
validity  except  in  certain  special  cases.  When  they  do  operate, 
their  falsehood  vitiates  the  formation  of  the  contract  and 
makes  it  voidable.' 

(6)  Conditions"  are  either  statements,  or  promises  which 
form  the  basis  of  the  contract.  Whether  or  not  a  term  in 
the  contract  amounts  to  a  condition  must  be  a  question  of 
construction,  to  be  answered  by  ascertaining  the  intention 

"  For  a  fuller  discussion  of  the  terms  "Condition"  and  "Warranty"  see  Part  V. 
ch.  iii.  §  2. 

•  Davison  v.  Von  Lingen,  113  U.  S.  40,  H.  &  W.  265;  Gray  v.  Moore,  37 
Fed.  Rep.  266;  Wells,  Fargo  &  Co.  v.  Pacific  Ins.  Co.,  44  Cal.  397;  Morrill 
V.  Wallace,  9  N.  H.  Ill;  Wolcott  v.  Mount,  36  N.  J.  L.  262,  H.  &  W.  598. 

'  See  Wolcott  v.  Mount,  36  N.  J.  L.  262,  H.  &  W.  598,  601 ;  Pope  v.  Allis, 
115  U.  S.  363';  H.  &  W.  595;  Mansfield  v.  Trigg,  113  Mass.  350.  On  the  con- 
fusion arising  from  the  use  of  these  terms  see  Burdick,  1  Col.  Law  Rev.  71. 

'  See  sees.  205,  206,  post. 
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of  the  parties  from  the  wording  of  the  contract  and  the  cir- 
cumstances under  which  it  was  made.  But  when  a  term  in  the 
contract  is  ascertained  to  be  a  condition,  then,  whether  it  be 
a  statement  or  a  promise,  the  untruth,  or  the  breach,  of  it 
will  entitle  the  party  to  whom  it  is  made  to  be  discharged 
from  his  liabilities  under  the  contract.' 

(c)  Warranties  [ah  initio],  used  in  "the  narrower  sense,"  are 
independent  subsidiary  promises,  the  breach  of  which  does  not 
discharge  the  contract,  but  gives  to  the  injured  party  a  right 
of  action  for  such  damage  as  he  has  sustained  by  the  failure 
of  the  other  to  fulfill  his  promise.^ 

(d)  A  condition  may  be  broken  and  the  injured  party  may 
not  avail  himself  of  his  right  to  be  discharged,  but  continue 
to  take  benefit  under  the  contract,  or  at  any  rate  to  act  as 
though  it  were  still  in  operation.  In  such  a  case  the  condition 
sinks  to  the  level  of  a  warranty  [ex  post  facto],  and  the  breach 
of  it,  being  waived  as  a  discharge,  can  only  give  a  right  of 
action  for  the  damage  sustained.' 

'  Davison  v.  Von  Lingen,  supra :  "  A  statement  descriptive  of  the  subject- 
matter,  or  of  some  material  incident,  such  as  the  time  or  place  of  shipment, 
is  ordinarily  to  be  regarded  as  a  warranty,  in  the  sense  in  which  that  term 
is  used  in  insurance  and  maritime  law,  that  is  to  say,  a  condition  precedent, 
upon  the  failure  or  non-performance  of  which  the  party  aggrieved  may 
repudiate  the  whole  contract."  Mr.  Justice  Gray  in  Norrington  v.  Wright, 
115  U.  S.  188,  203,  H.  &  W.  584. 

'  "A  warranty  is  a  separate,  independent,  collateral  stipulation  .  .  .  for 
the  existence  or  truth  of  some  fact  relating  to  the  thing  sold.  It  is  not 
strictly  a  condition,  for  it  neither  suspends  nor  defeats  the  completion  of 
the  sale,  the  vesting  of  the  thing  sold  in  the  vendee,  nor  the  right  to  the 
purchase  money  in  the  vendor."  Shaw,  C.  J.,  in  Dorr  v.  Fisher,  1  Gush. 
(MaiSs.)  271,  273-4.  But  there  is  a  conflict  of  authority  as  to  whether  a 
breach  of  an  express  warranty  will  enable  the  injured  party  to  rescind  the 
contract.     See  16  Harv.  Law  Rev.  465;  4  Col.  Law  Rev.  1, 195,  264. 

'  See  sec.  190  ante  for  the  implied  conditions  in  the  sale  of  goods.  Whether 
they  survive  acceptance  of  the  goods  and  may  be  enforced  as  implied  war- 
ranties the  American  cases  are  not  agreed.  The  weight  of  authority  favors 
the  view  that  an  implied  warranty  survives  acceptance.  Morse  v.  Moore,  83 
Me.  473;  Northwestern  Cordage  Co.  v.  Rice,  5  N.  Dak.  432;  English  v. 
Spokane  Comm.  Co.,  57  Fed.  Rep.  451;  Gould  v.  Stein,  149  Mass.  570; 
Wolcott  V.  Mount,  supra.  But  there  is  strong  authority  to  the  contrary. 
Reed  v.  Randall,  29  N.  Y.  358;  Coplay  Iron  Co.  v.  Pope,  108  N.  Y.  232, 
H.  &  W.  597  (but  see  Zabriskie  v.  Ry.,  131  N.  Y.  72);  Lee  v.  Bangs,  43 
Minn.  23;  Williams  v.  Robb,  104  Mich.  242;  Jones  v.  McEwan,  91  Ky.  373 
See  Mechem  on  Sales,  §§  1392,  1393. 
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(3)  Effects  of  Misrepresentation. 

'  204.  Outline.  In  order  to  ascertain  the  effect  of  misrepresen- 
tation or  non-disclosure  upon  the  formation  of  contract,  I  will 
first  compare  the  attitude  of  common  law  and  of  equity  toward 
misrepresentation  before  the  Judicature  Act,  and  then  con- 
sider how  far  the  provisions  of  the  Judicature  Act,  interpreted 
by  judicial  decision,  enable  us  to  lay  down  in  general  terms 
a  rule  which  was  previously  applicable  only  to  a  special  class 
of  contracts. 

205.  Anterior  representations  at  law.  The  case  of  Behn  v. 
Bumess  shows  that  in  the  view  of  the  common  law  courts  a 
representation  was  of  no  effect  unless  it  was  either  fraudulent, 
or  a  term  in  the  contract:  the  case  of  Bannerman  v.  White '^ 
shows  that  the  strong  tendency  of  judicial  decision  was  to 
bring,  if  possible,  into  the  terms  of  the  contract,  any  statement 
which  was  material  enough  to  affect  consent. 

Bannerman  offered  hops  for  sale  to  White.  White  asked 
if  any  sulphur  had  been  used  in  the  treatment  of  that  year's 
growth.  Bannerman  said  "no."  White  said  that  he  would 
not  even  ask  the  price  if  any  sulphur  had  been  used.  They 
then  discussed  the  price,  and  White  ultimately  purchased  by 
sample  the  growth  of  that  year;  the  hops  were  sent  to  his 
warehouse,  were  weighed,  and  the  amount  due  on  their 
pm-chase  was  thus  ascertained.  He  afterwards  repudiated 
the  contract  on  the  ground  that  sulphur  had  been  used  in  the 
treatment  of  the  hops.  Bannerman  sued  for  their  price.  It 
was  proved  that  he  had  used  sulphur  over  5  acres,  the  entire 
growth  consisting  of  300  acres.  He  had  used  it  for  the  pur- 
pose of  trying  a  new  machine,  had  afterwards  mixed  the 
whole  growth  together,  and  had  either  forgotten  the  matter 
or  thought  it  unimportant.  The  jury  found  that  the  repre- 
sentation made  as  to  the  use  of  sulphur  was  not  willfully  false, 
and  they  further  found  that  "the  affirmation  that  no  sulphur 
had  been  used  was  intended  by  the  parties  to  be  part  of  the 
contract  of  sale,  and  a  warranty  by  the  plaintiff."  The  court 
had  to  consider  the  effect  of  this  finding,  and  held  that  Ban- 
nerman's  representation  was  a  part  of  the  contract,  a  pre- 
liminary condition,  the  breach  of  which  discharged  White 
from  liability  to  take  the  hops. 

»  10  C.  B.,  N.  S.  844. 
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Erie,  C.  J.,  said:  — 

"  We  avoid  the  term  warranty  because  it  is  used  in  two  senses,  and  the 
term  condition  because  the  question  is  whether  that  term  is  applicable. 
Then,  the  effect  is  that  the  defendants  required,  and  that  the  plaintiff  gave 
his  undertaking  that  no  sulphur  had  been  used.  This  undertaking  was  a 
preliminary  stipulation;  and,  if  it  had  not  been  given,  the  defendants 
would  not  have  gone  on  with  the  treaty  which  resulted  in  the  sale.  In 
this  sense  it  was  the  condition  upon  which  the  defendants  contracted;  and 
it  would  be  contrary  to  the  intention  expressed  by  this  stipulation  that  the 
contract  should  remain  valid  if  sulphur  had  been  used. 

"  The  intention  of  the  parties  governs  in  the  making  and  in  the  construc- 
tion of  all  contracts.  If  the  parties  so  intend,  the  sale  may  be  absolute, 
with  a  warranty  superadded;  or  the  sale  may  be  conditional,  to  be  nuU 
if  the  warranty  is  broken.  And,  upon  this  statement  of  facts,  we  think 
that  the  intention  appears  that  the  contract  should  be  null  if  sulphur  had 
been  used:  and  upon  this  ground  we  agree  that  the  rule  should  be  dis- 
charged." " 

Note  that  in  this  case  the  representation  was  made  before 
the  parties  commenced  bargaining;  whereas  the  representation 
in  Behn  v.  Bumess  was  a  term  in  the  charter  party. 

Note,  further,  that  the  actual  legal  transaction  between  the 
parties  was  an  agreement  to  sell  by  sample  a  quantity  of  hops, 
a  contract  which  became  a  sale,*  so  as  to  pass  the  property, 
when  the  hops  were  weighed  and  their  price  thus  ascertained. 
The  contract  of  sale  contained  no  terms  making  the  acceptance 
of  the  hops  conditional  on  the  absence  of  sulphur  in  their 
treatment:  and  the  language  of  Erie,  C.  J.,  shows  that  he  felt 
it  difficult  to  apply  the  terms  "condition"  or  "warranty"  to 
the  representation  made  by  the  plaintiff. 

"The  undertaking,"  he  says,  "was  a  preliminary  stipular 
tion; "  to  introduce  it  into  the  contract  was  to  include  in  the 
contract  the  discussion  preliminary  to  the  bargain.  What  had 
happened  was  that  Bannerman  made  a  statement  to  White, 
and  then  the  two  made  a  contract  which  did  not  include 
this  statement,  though  but  for  the  statement  the  parties 
would  never  have  entered  on  a  discussion  of  terms.  The  con- 
sent of  the  buyer  was,  in  fact,  obtained  by  a  misrepresen- 
tation of  a  material  fact,  and  was  therefore  unreal;  but  the 
common  law  courts  had  precluded  themselves  from  giving 
any  effect  to  a  representation  unless  it  was  a  term  in  the 
contract,  and  so  in  order  to  do  justice  they  were  compelled  to 

=  Bannerman  v.  White,  10  C.  B.,  N.  S.  860. 

!>  For  the  distinction  between  a  sale,  and  an  agreement  to  sell,  see  p.  97  [sec. 
U3],  supra,  and  Sale  of  Goods  Act,  1893,  56  &  57  Vict.  >;.  71,  §  1. 
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drag  into  the  contract  terms  which  it  was  never  meant  to 
contain.' 

206.  Anterior  representations  in  equity.  In  considering  the 
principles  on  which  equity  has  dealt  with  misrepresentation 
and  non-disclosure  of  fact  we  must  bear  in  mind  that  certain 
classes  of  contracts  have  always  been  regarded  as  needing 
more  exact  and  full  statement  than  others  of  every  material 
fact  which  might  influence  the  minds  of  the  parties.  Some  of 
these  were  of  a  sort  with  which  the  covirt  of  chancery  was  more 
particularly  concerned  —  contracts  to  take  shares  in  com- 
panies —  contracts  for  the  sale  and  purchase  of  land. 

We  must  also  remember  that  judges  in  the  court  of  chancery 
never  had  occasion  to  define  fraud  with  precision  as  an  action- 
able wrong.  They  therefore,  not  unnaturally,  used  the  term 
"fraudulent"  as  applicable  to  all  cases  in  which  they  refused 
specific  performance  or  set  aside  an  instrument  on  the  ground 
that  one  of  the  parties  had  not  acted  in  good  faith;  and  some- 
what unfortunately  they  applied  the  same  term  to  representa- 
tions which  were  made  in  good  faith  though  they  afterwards 
turned  out  to  be  untrue. 

But  we  find  no  general  rule  as  to  the  effect  of  innocent  mis- 
representation until  1873,  when,  in  a  case  precisely  similar  to 
Bannerman  v.  White,  a  similar  result  was  reached  by  the 
application  of  a  different  principle." 

"  Lamare  v.  Dixon,  L.  R.  6  H.  L.  414. 

'  The  effect  of  innocent  misrepresentation  in  the  common  law  may  be 
thus  stated:  (1)  No  action  in  tort  for  deceit  will  lie  (but  contra  in  Michigan 
and  Nebraska).  (2)  A  counterclaim  for  damages  based  upon  innocent  mis- 
representation cannot  be  interposed  to  an  action  for  the  price.  King  v. 
Eagle  Mills,  10  Allen  (Mass.)  548  ;  Shook  v.  Singer  Mfg.  Co.,  61  Ind.  520; 
Scroggin  v.  Wood,  87  Iowa,  497;  Mclntyre  v.  Buell,  132  N.  Y.  192;  but  see 
Mulvey  v.  King,  39  Oh.  St.  491;  Loper  v.  Robinson,  54  Tex.  510.  (3)  There 
can  be  no  rescission  in  any  form  of  common  law  action,  as  for  example 
replevin.  Johnston  v.  Bent,  93  Ala.  160;  Barnett  v.  Speir,  93  Ga.  762; 
Gregory  v.  Schoenel,  55  Ind.  101;  Pike  v.  Fay,  101  Mass.  134;  Hotchkin  v. 
Bank,  127  N.  Y.  329.  But  it  has  been  suggested,  and  even  held,  in  some 
cases  that  since  the  union  of  law  and  equity  the  equity  rule  should  be  fol- 
lowed in  common  law  cases.  Frenzel  v.  Miller,  37  Ind.  1 ;  Brooks  v.  Riding, 
46  Ind.  15  (but  see  Gregory  v.  Schoenel,  supra);  Gunby  v.  Sluter,  44  Md. 
237.  Since  in  equity  the  cases  proceed  on  the  ground  of  mutual  mistake 
(Spurr  V.  Benedict,  99  Mass.  463),  there  would  seem  to  be  no  sound  objec- 
tion to  adopting  the  same  reasoning  in  common  law  actions  involving 
simply  rescission.  See  School  Directors  v.  Boomhour,  83  111.  17,  H.  &  W. 
271;  Woodruff  v.  Saul,  70  Ga.  271,  H.  &  W.  272  (but  see  Barnett  v.  Speh, 
supra). 
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Lamare,  a  merchant  in  French  wines,  entered  into  negotia- 
tions with  Dixon  for  a  lease  of  cellars.  He  stated  that  it  was 
essential  to  his  business  that  the  cellars  should  be  dry,  and 
Dixon  assured  him,  to  his  satisfaction,  that  the  cellars  would 
be  dry.  He  thereupon  made  an  agreement  for  a  lease,  in  which 
there  was  no  term  or  condition  as  to  the  dryness  of  the  cellars. 
They  turned  out  to  be  extremely  damp.  Lamare  declined  to 
continue  his  occupation,  and  the  House  of  Lords  refused  to 
enforce  specific  performance  of  the  agreement,  not  because 
Dixon's  statement  as  to  the  dryness  of  the  cellars  was  a  term 
in  the  contract,  but  because  it  was  material  in  obtaining  con- 
sent and  was  untrue  in  fact. 

"  I  quite  agree,''  said  Lord  Cairns,  "  that  this  representation  was  not  a 
guarantee."  It  was  not  introduced  into  the  agreement  on  the  face  of  it, 
and  the  result  of  that  is  that  in  all  probability  Lamare  could  not  sue  in  a 
court  of  law  for  a  breach  of  any  such  guarantee  or  undertaking :  and  very 
probably  he  could  not  maintain  a  suit  in  a  court  of  equity  to  cancel  the 
agreement  on  the  ground  of  misrepresentation.  At  the  same  time,  if  the 
representation  was  made  and  if  that  representation  has  not  been  and  cannot 
be  fulfilled,  it  appears  to  me  upon  aU  the  authorities  that  that  is  a  perfectly 
good  defense  in  a  suit  for  specific  performance,  if  it  is  proved  in  point  of  fact 
that  the  representation  so  made  has  not  been  fulfilled."  * 

Thus  it  appears,  that  up  to  the  passing  of  the  Judicature 
Act  the  Court  of  Chancery  would  refuse  specific  performance 
of  a  contract  induced  by  innocent  misrepresentation,'  and  that 
in  transactions  of  certain  kinds  it  was  prepared  to  set  contracts 
aside  on  the  same  grounds.  The  latter  remedy  had  not  by 
express  decision  been  limited  to  transactions  of  the  kind  I  have 
mentioned,  while  on  the  other  hand  no  general  rule  had  been 
laid  down  which  might  apply  to  all  contracts.^ 

"  "Guarantee"  must  be  understood  here  to  mean  "warranty,"  and  not  the  contract 
dealt  with  on  p.  82  [sec.  97].  '  Lamare  v.  Dixon,  supra. 

'  Boynton  v.  Hazelboom,  14  AJlen  (Mass.)    107;    Isaacs   v.  Skrainka, 

95  Mo.  517. 

^  Equity  will  rescind  contracts  for  innocent  misrepresentation.  Wilcox  v. 
Iowa  Wesleyan  Univ.,  32  Iowa,  367,  H.  &  W.  268;  Hunter  v.  Fi«nch  &c.  Co., 

96  Iowa,  573;  Brooks  v.  Hamilton,  15  Minn.  26;  Beebe  v.  Young,  14  Mich. 
136;  Hammond  v.  Pennock,  61  N.  Y.  145;  Carr  v.  Nat.  Bk.,  167  N.  Y.  376; 
Doggett  V.  Emerson,  3  Story  (U.  S.  C.  C.)  700.  This  is  sometimes  worked 
out  on  the  ground  of  mutual  mistake.  Spurr  v.  Benedict,  99  Mass.  463; 
Keene  v.  Demelman,  172  Mass.  17;  Belknap  v.  Sealey,  14  N.  Y.  143;  Paine 
V.  Upton,  87  N.  Y.  327;  Smith  v.  Bricker,  86  Iowa,  285;  Smith  v.  Richards, 
13  Pet.  (U.  S.)  26.  The  statement  in  Southern  Development  Co.  v.  SUva, 
125  U.  S.  247,  that  it  is  necessary  to  show  "  that  such  representation  was 
not  actually  believed  on  reasonable  grounds  to  be  true,"  must  be  regarded 
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207.  Effect  of  English  Judicature  Act.  The  Judicature  Act" 
provides  that  a  plaintiff  may  assert  any  equitable  claim  and 
a  defendant  set  up  any  equitable  defense  in  any  court,  and 
in  their  treatment  of  this  provision  there  is  no  doubt  that  the 
courts  have  extended  the  application  of  equitable  remedies 
and  altered  the  character  of  the  common  law  rule.  Innocent 
misrepresentation  which  brings  about  a  contract  is  now  a 
ground  for  setting  the  contract  aside,  and  this  rule  applies  to 
contracts  of  every  description. 

The  case  of  Redgrave  v.  Hurd "  was  the  first  in  which  this 
rule  was  applied.  It  was  a  suit  for  specific  performance  of  a 
contract  to  buy  a  house.  Redgrave  had  induced  Hurd  to  take, 
with  the  house,  his  business  as  a  solicitor,  and  it  was  for  mis- 
statement as  to  the  value  of  this  business  that  Hurd  resisted 
specific  performance,  and  set  up  a  counterclaim  to  have  the 
contract  rescinded  and  damages  given  him  on  the  ground  of 
deceit  practiced  by  Redgrave.  The  Court  of  Appeal  held  that 
there  was  no  such  deceit,  or  statement  false  to  Redgrave's 
knowledge,  as  would  entitle  Hurd  to  damages;  but  specific 
performance  was  refused  and  the  contract  rescinded  on  the 
ground  that  defendant  had  been  induced  to  enter  into  it  by 
the  misrepresentation  of  the  plaintiff. 

The  law  on  this  subject  is  thus  stated  by  Jessel,  M.  R. :  — 

"As  regards  the  rescission  of  a  contract  there  was  no  doubt  a  difference 
between  the  rules  of  courts  of  equity  and  the  rules  of  courts  of  common 
law  —  a  difference  which  of  course  has  now  disappeared  by  the  operation 
of  the  Judicature  Act,  which  makes  the  rules  of  equity  prevail.  According 
to  the  decisions  of  courts  of  equity  it  was  not  necessary,  in  order  to  set 
aside  a  contract,"  obtained  by  material  false  representation,  to  prove  that 
the  party  who  obtained  it  knew  at  the  time  that  the  representation  was 
made  that  it  was  false."  ^ 

In  Newbigging  v.  Adam '  the  rule  laid  down  in  Redgrave  v. 
Hurd  was  adopted  as  of  general  application.  The  plaintiff 
had  been  induced  to  enter  into  a  partnership  with  one  Town- 
end  by  statements  made  by  the  defendants,  who  were  either 
the  principals  or  concealed  partners  of  Townend.    The  Court 

"  36  &  37  Vict.  c.  66,  §  24,  sub-ss.  1,  2.,  6  20  Ch.  D.  1. 

<:  This  statement  is  not  quite  in  accord  with  Lord  Cairns'  view  of  the  rules  of 
equity,  as  set  out  on  p.  191  [sec.  206]  in  Lamare  v.  Dixon.  It  has  nevertheless 
become  the  accepted  rule,  though  it  may  have  been  an  exaggeration  in  1881. 

d  Redgrave  v.  Hurd,  20  Ch.  D.  12.  e  34  Ch.  D.  582. 

as  failing  to  distinguish  between  the  requirements  at  law  and  in  equity. 
See  Turner  v.  Ward,  154  U.  S.  618. 
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of  Appeal  held  that  "there  was  a  substantial  misstatement 
though  not  made  fraudulently,  which  induced  the  plaintiff  to 
enter  into  the  contract,"  and  the  contract  was  set  aside. 
Bowen,  L.  J.,  after  quoting  the  passage  set  forth  above  from 
the  judgment  of  Jessel,  M.  R.,  endeavors,  not  altogether 
effectually,  to  reconcile  the  views  of  common  law  and  equity 
on  the  subject  of  innocent  misrepresentation. 

"  If  the  mass  of  authority  there  is  upon  the  subject  were  gone  through, 
I  think  it  would  be  found  that  there  is  not  so  much  difference  as  is  generally 
supposed  between  the  view  taken  at  common  law  and  the  view  taken  in 
equity  as  to  misrepresentation.  At  common  law  it  has  always  been  con- 
sidered that  misrepresentations  which  strike  at  the  root  of  a  contract  are 
sufficient  to  avoid  the  contract  on  the  ground  explained  in  Kennedy  v. 
Panama,  New  Zealand  and  Royal  Mail  Co."  "■ 

Now  this  case  was  one  of  cross  actions  —  by  a  shareholder, 
to  recover  calls  paid,  and  by  a  company,  to  recover  calls  due. 
The  shareholder  contended  that  he  had  been  induced  to  take 
shares  on  the  faith  of  a  statement  in  the  prospectus,  which 
turned  out  to  be  untrue;  and  that  this  statement  was  so  vital 
to  the  contract  that  its  untruth  amounted  to  a  total  failure 
of  consideration,  and  entitled  him  to  be  discharged  from  his 
liability  to  calls. 

The  position  of  the  Court  of  Queen's  Bench  in  this  case 
was  very  similar  to  that  of  the  Court  of  Common  Pleas  in 
Bannerman  v.  White."  A  court  of  equity  might  or  might  not 
have  set  the  transaction  aside  on  the  ground  that  consent 
had  been  obtained  by  a  material  misrepresentation  made  prior 
to  the  contract.  A  court  of  common  law  could  only  deal 
with  the  matter  by  incorporating  the  representation  with  the 
contract,  and  then  asking  whether  its  untruth  amounted  to 
a  total  failure  of  consideration  or  the  breach  of  a  condition 
vital  to  the  contract. 

In  Bannerman  v.  White  the  court  held  that  the  representa- 
tion was  a  vital  condition:  in  Kennedy  v.  Panama  Company  ' 
the  court  held  that  it  was  not  a  vital  condition.  Equity 
would  give  or  withhold  the  same  relief,  but  upon  a  different 
and  more  intelligible  principle.  This  principle  is  clearly  stated 
by  Lord  Bramwell  in  Derry  v.  Peek,"  speaking  of  the  various 
rights  of  one  who  has  been  injured  by  the  untruth  of  state- 
ments inducing  a  contract:  —  "To  this  may  now  be  added 

"  L.  R.  2  Q.  B.  580.  6  10  C.  B.,  N.  S.  844. 

<:  L.  E.  2  Q.  B.  580.  <*  14  App.  Ca.  347. 
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the  equitable  rule  that  a  material  misrepresentation,  though  not 
fraudulent,, may  give  a  right  to  avoid  or  rescind  a  contract  where 
capable  of  such  rescission." 

Thus  a  general  rule  is  settled;  innocent  misrepresentation, 
if  it  furnishes  a  material  inducement,  is  ground  for  resisting 
specific  performance  of  the  contract  or  for  asking  to  have  it 
set  aside;  this  rehef  is  of  general  application,  and  is  not 
peculiar  to  the  contracts  described  as  uberrimae  fidei. 

208.  Expression  of  opinion.  But  the  representation  must 
form  a  real  inducement  to  the  party  to  whom  it  is  addressed. 
The  mere  expression  of  an  opinion  which  proves  to  be  un- 
founded will  not  invalidate  a  contract.  In  effecting  a  policy 
of  marine  insurance  the  insured  communicated  to  the  insurers 
a  letter  from  the  master  of  his  vessel  stating  that  in  his  opin- 
ion the  anchorage  of  the  place  to  which  the  vessel  was  bound 
was  safe  and  good.  The  vessel  was  lost  there:  but  the  court 
held  that  the  insured,  in  reading  the  master's  letter  to  the  in- 
surers, communicated  to  them  all  that  he  himself  knew  of  the 
voyage,  and  that  the  letter  was  not  a  representation  of  fact, 
but  of  opinion,  which  the  insurers  could  act  upon  or  not  as 
they  pleased." ' 

209.  Commendatory  expressions.  Nor  are  conmiendatory 
expressions  such  as  men  habitually  use  in  order  to  induce 
others  to  enter  into  a  bargain  dealt  with  as  serious  representa- 
tions of  fact.  A  certain  latitude  is  allowed  to  a  man  who  wants 
to  gain  a  purchaser,  though  it  must  be  admitted  that  the  border 
line  of  permissible  assertion  is  not  always  discernible.  At  a 
sale  by  auction  land  was  stated  to  be  "very  fertile  and  im- 
provable: "  it  was  in  fact  partly  abandoned  as  useless.  This 
was  held  to  be  "  a  mere  flourishing  description  by  an  auction- 
eer." '  ^  But  where  in  the  sale  of  an  hotel  the  occupier  was  stated 
to  be  "a  most  desirable  tenant,"  whereas  his  rent  was  much 
in  arrear  and  he  went  into  liquidation  directly  after  the  sale, 
such  a  statement  was  held  to  entitle  the  purchaser  to  rescind 
the  contract." 

"  Anderson  v.  Pacific  Insurance  Co.,  L.  K.  7  C.  P.  65. 

*  Dimmock  «.  Hallett,  2  Ch.  at  p.  87. 

=  Smith  V.  Land  &  House  Property  Co.,  28  Ch.  D.  7. 

'  Fish  V.  Cleland,  33  111.  237,  H.  &  W.  288;  Southern  Development  Co.  v. 
Silva,  125  U.  8.  247;  Akin  v.  Kellogg,  119  N.  Y.  441. 

'  Deming  v.  Darling,  148  Mass.  504  (but  see  Crane  v.  Elder,  48  Kans.  259); 
Chrysler  v.  Canaday,  90  N.  Y.  272. 
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(4)  Non-disclosure  of  material  fact.    Contracts  uberrimae  fidei. 

210,  Contracts  affected  by  non-disclosure.  There  are  some 
contracts  in  which  more  is  required  than  the  absence  of  mis- 
representation or  fraud.  These  are  contracts  in  which  one 
of  the  parties  is  presumed  to  have  means  of  knowledge  which 
are  not  accessible  to  the  other,  and  is  therefore  bound  to  tell 
him  everything  which  may  be  supposed  likely  to  affect  his 
judgment.  In  other  words,  every  contract  may  be  invalidated 
by  material  misrepresentation,  and  some  contracts  even  by 
non-disclosure  of  a  material  fact. 

Contracts  of  marine,  fire,  and  life  insurance,  contracts  for 
the  sale  of  land,  for  family  settlements,  and  for  the  allotment 
of  shares  in  companies,  are  of  the  special  class  affected  by 
non-disclosure.  To  these  are  sometimes  added,  in  my  opinion 
erroneously,  contracts  of  suretyship  and  partnership. 

211.  Contracts  of  marine  insurance.  In  the  contract  of 
marine  insurance  the  insured  is  bound  to  give  to  the  under- 
writer all  such  information  as  would  be  likely  to  determine 
his  judgment  in  accepting  the  risk;  and  misrepresentation 
or  concealment  of  any  such  matter,  though  without  fraudulent 
intention,  avoids  the  policy.^ 

In  lonides  v.  Pender  goods  were  insured  upon  a  voyage  for 
an  amount  largely  in  excess  of  their  value;  it  was  held  that 
although  the  fact  of  over-valuation  would  not  affect  the  risks 
of  the  voyage,  yet,  being  a  fact  which  underwriters  were  in  the 
habit  of  taking  into  consideration,  its  concealment  vitiated 
the  policy. 

"It  is  perfectly  well  established  that  the  law  as  to  a  contract  of  insur- 
ance differs  from  that  as  to  other  contracts,  and  that  a  concealment  of  a 
material  fact,  though  made  without  any  fraudulent  intention,  vitiates  the 
policy."  " 

Nor  is  the  liability  of  the  insured,  in  this  respect,  confined 
to  facts  within  his  own  knowledge.     "It  is  a  condition  of 

"  Per  Blackburn,  J.,  in  lonides  v.  Pender,  L.  E.9  Q.  B.  537. 

•  "  Every  fact  and  circumstance  which  can  possibly  influence  the  mind 
of  the  insurer,  in  determining  whether  he  will  underwrite  the  policy,  or  at 
what  premium,  is  material  to  be  disclosed,  and  a  concealment  thereof  will 
vitiate  the  policy."  Ely  v.  Hallett,  2  Caines'  Rep.  (N.  Y.)  57;  Lewis  v. 
Eagle  Ins.  Co.,  10  Gray  (Mass.),  508;  Hart  v.  British  Ins.  Co.,  80  Call.  440; 
Rosenheim  v.  Ins.  Co.,  33  Mo.  230;  Sun  Mutual  Ins.  Co.  v.  Ocean  Ins.  Co., 
107  U.  S.  485.  For  relation  of  salvor  and  saved  on  the  high  seas,  see  The 
Clandeboye,  70  Fed.  Rep.  631,  H.  &  W.  778. 
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the  contract,"  said  Lindley,  L.  J.,  in  a  dictum  quoted  with 
approval  in  the  House  of  Lords,  "that  there  is  no  misrepre- 
sentation or  concealment  either  by  the  insured  or  by  any  one 
who  ought,  as  a  matter  of  business  and  fair  dealing,  to  have 
stated  or  disclosed  the  facts  to  him  or  to  the  underwriter  for  him."  ' » 

212.  Contracts  of  fire  insurance.  The  description  of  the 
premises  appears  to  form  a  representation  on  the  truth  of 
which  the  validity  of  the  contract  depends.  American  author- 
ties  go  further  than  this,  and  hold  that  the  innocent  non- 
disclosure of  any  material  facts  vitiates  the  policy.  In  an 
American  case,'  referred  to  by  Blackburn,  J.,  in  the  judgment 
above  cited,  "the  plaintiffs  had  insured  certain  property  against 
fire,  and  the  president  of  the  company  heard  that  the  person 
insuring  with  them,  or  at  least  some  one  of  the  same  name, 
had  been  so  unlucky  as  to  have  had  several  fires,  in  each  of 
which  he  was  heavily  insured.  The  plaintiffs  reinsured  with 
the  defendants,  but  did  not  inform  them  of  this.  A  fire  did 
take  place,  the  insured  came  upon  the  plaintiffs,  who  came 
upon  the  defendants.  The  judge  directed  the  jury,  that  if 
this  information  given  to  the  president  of  the  plaintiff  com- 
pany was  intentionally  kept  back,  it  would  vitiate  the  policy 
of  reinsurance.  The  jury  found  for  the  plaintiffs,  but  the 
court,  on  appeal,  directed  a  new  trial  on  the  ground  that  the 
concealment  was  of  a  material  fact,  and  whether  intentional 
or  not,  it  vitiated  the  insurance."  "  ^ 

213.  Contracts  of  life  insurance.  In  The  London  Assurance 
V.  Mansel  ^  an  action  was  brought  to  set  aside  a  policy  of  life 
insurance  on  the  ground  that  material  facts  had  been  concealed 
by  the  party  effecting  the  insurance.  He  had  been  asked  and 
had  answered  questions  as  follow:  — 

«  Blackburn  v.  Vigors,  17  Q.  B.  D.  (C.  A.)  at  p.  578. 

>>  New  York  Bowery  Fire   Insurance  Co,  v.  New  York  Fire  Insurance  Co.,  17 
Wend.  359. 
"  L.  R.  9  Q.  B.  538.  <l  11  Ch.  D.  363. 

'  Insurance  Co.  v.  Ruggles,  12  Wheat.  (U.  S.)  408. 

'  Walden  v.  Louisiana  Ins.  Co.,  12  La.  134,  H.  &  W.  273  (non-disclosure); 
Goddard  v.  Monitor  Ins.  Co.,  108  Mass.  56  (innocent  misrepresentation). 
But  the  doctrine  as  to  non-disclosure  does  not  go  so  far  in  fire  insurance  as 
in  marine  insurance.  Burritt  v.  Ins.  Co.,  5  Hill  (N.  Y.)  188;  Hartford  Prot. 
Ins.  Co.  V.  Harmer,  2  Oh.  St.  452;  Clark  v.  Ins.  Co.,  8  How.  (U.  S.)  235.  The 
insurer  may  be  charged  with  notice  of  what  he  could  reasonably  discover 
by  inquiry  or  examination.  Continental  Ins.  Co.  v.  Kasey,  25  Gratt.  (Va.) 
268;  Insurance  Co.  v.  Leslie,  47  Oh.  St.  409;  Short  v.  Home  Ins.  Co., 
90  N.  Y.  16. 
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Has  a  proposal  ever  been  made  on 
your  life  at  other  offices?  If  so,  where? 

Was  it  accepted  at  the  ordinary  pre- 
mium or  at  an  increased  premium  or 
declined? 


Insured  now  in  two  offices  for 
£16,000  at  ordinary  rates.  Policies 
effected  last  year. 


The  answer  was  true  so  far  as  it  went,  but  the  defendant 
had  endeavored  to  increase  his  insurance  at  one  of  the  offices 
at  which  he  was  already  insured,  and  to  effect  further  in- 
surances at  other  offices,  and  in  all  these  cases  he  had  been 
refused. 

The  contract  was  set  aside,  and  Jessel,  M.  R.,  thus  laid 
down  the  general  principle  on  which  his  decision  was  founded. 

"  I  am  not  prepared  to  lay  down  the  law  as  making  any  difference  in  sub- 
stance between  one  contract  of  assurance  and  another.  Whether  it  is  life, 
or  fire,  or  marine  assurance,  I  take  it  good  faith  is  required  in  aU  cases,  and 
though  there  may  be  certain  circumstances,  from  the  peculiar  nature  of 
marine  insurance,  which  require  to  be  disclosed  and  which  do  not  apply 
to  other  contracts  of  insurance,  that  is  rather,  in  my  opinion,  an  illustration 
of  the  application  of  the  principle  than  a  distinction  in  principle."  "  ' 

But  where  A  is  effecting  an  insurance  on  the  life  of  X,  and 
X  makes  false  statements  as  to  his  life  and  habits  which  A  in 
good  faith  passes  on  to  the  insurance  office,  such  statements 
have  been  held  not  to  vitiate  a  policy.  The  ground  of  the 
decision  was  (1)  that  the  statements  were  not  conditions  on 
the  truth  of  which  the  validity  of  the  contract  depended,  and 
(2)  that  X  was  not  the  agent  of  A  for  the  purpose  of  effect- 
ing the  policy,  so  that  the  fraud  of  X  was  not  imputable  to 
A  under  the  rule  that  the  principal  is  liable  for  the  fraud  of 
his  agent.*  ^ 

It  is  possible  that  if  such  a  case  were  to  occur  since  equitable 

<"  London  Assurance  Co.  v.  Mansel,  11  Ch.  D.  367. 
'  Wheelton  «.  Hardisty,  8  E.  &  B.  298. 

'  In  a  somewhat  similar  case  where  there  were  four  interrogatories 
printed  under  one  number,  and  the  insured  answered  one  of  them  correctly 
but  did  not  answer  the  other  three,  the  Supreme  Court  of  the  United  States 
held  that  by  issuing  the  policy  the  insurer  waived  the  answers  to  the  other 
three,  distinguishing  the  case  cited  by  the  author,  and  criticising  some  por- 
tions of  that  decision.  Phoenix  Life  Ins.  Co.  v.  Raddin,  120  U.  S.  183,  H.  & 
W.  275.  And  see  Mallory  v.  Ins.  Co.,  47  N.  Y.  52.  But  if  there  be  a  mis- 
representation, however  innocent,  it  avoids  the  policy,  where  by  the  terms 
of  the  policy  the  answers  are  made  material.  Cushman  v.  Ins.  Co.,  63  N.  Y. 
404;  Clemans  v.  Supreme  Assembly  &c.,  131  N.  Y.  485;  McCoy  v.  Metro- 
poHtan  Ins.  Co.,  133  Mass.  82;  New  York  Life  Ins.  Co.  v.  Fletcher,  117  U.  S. 
519.   Cf.  Gray  v.  National  Benefit  Assoc,  111  Ind.  531. 

'  Penn  Ins.  Co.  v.  Bank,  72  Fed.  Rep.  413. 
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remedies  for  misrepresentation  have  become  general  it  might 
be  decided  otherwise.  It  precisely  corresponds  to  the  case 
described  in  Redgrave  v.  Hurd:"  "where  a  man  having  ob- 
tained a  beneficial  contract  by  a  statement  which  he  now 
knows  to  be  false,  insists  upon  keeping  that  contract." 

214.  Contracts  for  the  sale  of  land.  In  agreements  of  this 
nature  a  misdescription  of  the  premises  sold  or  of  the  terms 
to  which  they  are  subject,  though  made  without  any  fraudu- 
lent intention,  will  vitiate  the  contract.  In  Flight  v.  Booth," 
leasehold  property  was  agreed  to  be  purchased  by  the  de- 
fendant. The  lease  contained  restrictions  against  the  carrying 
on  of  several  trades,  of  which  the  particulars  of  sale  mentioned 
only  a  few.  Tindal,  C.  J.,  held  that  the  plaintiff  could  re- 
scind the  contract  and  recover  back  money  paid  by  way  of 
deposit  on  the  purchase  of  the  property. 

"We  think  it  is  a  safe  rule  to  adopt,  that  where  the  misdescription, 
although  not  proceeding  from  fraud,  is  in  a  material  and  substantial  point, 
so  far  affecting  the  subject-matter  of  the  contract  that  it  may  reasonably  be 
supposed  that,  but  for  such  misdescription,  the  purchaser  might  never 
have  entered  into  the  contract  at  all,  in  such  cases  the  contract  is  avoided 
altogether,  and  the  purchaser  is  not  bound  to  resort  to  the  clause  of  com- 
pensation. Under  such  a  state  of  facts,  the  purchaser  may  be  considered  as 
not  having  purchased  the  thing  which  was  really  the  subject  of  the  sale."  ' ' 

The  particulars  of  sale  in  Flight  v.  Booth  might  make  this 
case  one  of  misdescription.  Molyneux  v.  Hawtrey "  is  a  case  of 
non-disclosure.  A  lease  was  sold  by  plaintiff  to  defendant 
containing  onerous  and  unusual  covenants.  The  vendor  had 
not  disclosed  these  covenants  nor  given  to  the  purchaser  a 
reasonable  opportunity  for  informing  himself  of  them;  and 
the  contract  could  not  be  enforced.^ 

Equitable  remedies  however  are  given  subject  to  the  materi- 
ality of  the  misdescription.  The  purchaser  may  be  entitled 
to  refuse  to  conclude  the  sale;'  or,  if  the  misdescription  is 

»  20  Ch.  D.  1."  i  1  Bihg.  N.  C.  370. 

'  Flight  V.  Booth,  1  Bing.  N.  C.  370.  <*  [1903]  2  K.  B.  487. 

'  The  American  cases  are  fully  in  accord  upon  the  effect  of  a  misdescrip- 
tion. Rayner  v.  Wilson,  43  Md.  440;  Stevens  v.  Giddings,  45  Conn.  507; 
King  V.  Knapp,  59  N.  Y.  462.  But,  as  stated  in  the  principal  case,  this  is 
rather  because  the  purchaser  does  not  get  what  he  bargains  for,  than  because 
the  contract  is  uberrimae  fidei. 

2  Murphin  v.  Scovell,  41  Minn.  262;  McClure  v.  Trust  Co.,  165  N.  Y.  108. 

'  Lombard  v.  Chicago  Congregation,  64  111.  477;  O'Kane  v.  Kiser,  25  Ind. 
168;  Hinckley  v.  Smith,  51  N.  Y.  21. 
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a  matter  of  detail,  as  in  In  re  Fawcett  v.  Holmes,"  may  be  com- 
pelled to  conclude  the  sale  subject  to  compensation  to  be  made 
by  the  vendor.* ' 

The  parties  may  also  provide  in  the  contract  of  sale  for 
compensation  in  case  of  misdescription,  and  this  right,  if  so 
expressed,  will  not  merge  in  the  deed  of  conveyance  but  may 
be  exercised  after  the  property  has  passed." 

Contracts  preliminary  to  family  settlements  need  no  special 
illustration. 

215.  Contracts  for  the  purchase  of  shares  in  companies.  The 
rule  as  to  the  fullness  of  statement  required  of  projectors 
of  an  undertaking  in  which  they  invite  the  public  to  join  is 
clearly  stated  by  Kindersley,  V.  C,  in  the  case  of  the  New 
Brunswick  and  Canada  Railway  Company  v.  Muggeridge.^ 

"  Those  who  issue  a  prospectus  holding  out  to  the  public  the  great  advan- 
tages which  will  accrue  to  persons  who  will  take  shares  in  a  proposed  under- 
taking, and  inviting  them  to  take  shares  on  the  faith  of  the  representations 
therein  contained,  are  bound  to  state  everything  with  strict  and  scrupulous 
accuracy,  and  not  only  to  abstain  from  stating  as  fact  that  which  is  not  so, 
but  to  omit  no  one  fact  within  their  knowledge  the  existence  of  which  might 
in  any  degree  affect  the  nature,  or  extent,  or  quality  of  the  privileges  and 
advantages  which  the  prospectus  holds  out  as  inducements  to  take  shares." 

These  dicta  are  quoted  with  approval  by  Lord  Chelmsford 
in  The  Venezuela  Railway  Company  v.  Kisch.'  ^ 

In  a  later  case  Lord  Cairns  points  out  the  distinction  be- 
tween fraud  and  such  non-fraudulent  misrepresentation 
as  makes  a  contract  of  this  nature  voidable.  He  intimates 
that  mere  non-disclosm-e  can  never  amount  to  fraud  unless 
accompanied  with  such  substantial  representations  as  give 
a  false  air  to  facts,  but  that  "it  might  be  a  ground  in  a  proper 
proceeding  and  at  a  proper  time  for  setting  aside  an  allotment 
or  purchase  of  shares."  * 

<•  42  Ch.  D.  156.  6  Pollock,  ed.  7,  537-542. 

c  Palmer  ».  Johnson,  13  Q.  B.  D.  (C.  A.)  351.  -i  1  Dr.  &  Sm.  at  p.  381. 

-  L.  E.  2  H.  L.  at  p.  113.  /  Peek  ».  Gurney,  L.  R.  6  H.  L.  403. 

'  King  V.  Bardeau,  6  Johns.  Ch.  (N.  Y.)  38;  Smyth  v.  Sturges,  108  N.  Y. 
495;  Towner  v.  Tickner,  112  111.  217.  The  buyer  may  insist  on  performance 
with  compensation  for  defects.  Bogan  v.  Daughdrill,  51  Ala.  312;  Napier 
V.  Darlington,  70  Pa.  St.  64;  Lancaster  v.  Roberts,  144  111.  213. 

'  It  is  held  here  that  the  relation  of  the  promoters  to  those  who  are 
induced  by  them  to  take  stock  is  one  of  trust  and  confidence,  and  that 
stockholders  may  rescind  or  may  recover  damages  for  the  failure  of  the 
promoters  to  disclose  all  material  facts.  Brewster  v.  Hatch,  122  N.  Y.  349; 
Bosley  v.  National  Machine  Co.,  123  N.  Y.  550;  Upton  v.  Tribilcock,  91 
U.  S.  45;  Wiser  v.  Lawler,  189  U.  S.  260. 
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We  should  distinguish  this  right  of  avoidance  for  non- 
disclosure, (a)  from  the  remedy  in  deceit  for  actual  fraud;  (b) 
from  the  remedy  in  tort  apparently  given  by  the  Companies 
Act,  1900  "  (repealing  s.  38  of  the  Companies  Act,  1867  *)  against 
persons  responsible  for  the  issue  of  a  prospectus  from  which 
material  facts  are  omitted,  to  those  who  suffer  pecuniary 
loss  by  such  omissions;  and  (c)  from  the  right  to  compensa- 
tion given  by  the  Directors  Liability  Act,  1890,'=  to  persons 
who  have  sustained  loss  by  purchasing  shares  on  the  faith  of 
an  untrue  statement  in  the  prospectus  of  a  company. 

2i6.  Suretyship  and  partnership.  Suretyship  and  partner- 
ship are  sometimes  described  as  contracts  which  need  a  full  dis- 
closure of  all  facts  likely  to  affect  the  judgment  of  the  intending 
surety  or  partner. 

There  seems  no  authority "^  for  this  view;  either  contract 
would  be  invalidated  by  material  though  innocent  misrepre- 
sentation, or  by  such  non-disclosure  of  a  fact  as  would  amount 
to  an  implied  representation  that  the  fact  did  not  exist;  but 
neither  requires  the  same  fullness  of  disclosure  which  is 
necessary  to  the  contract  to  sell  land  or  to  allot  shares.''  The 
intending  surety  or  partner  cannot  claim  the  protection 
accorded  to  the  intending  insurer,  investor  or  buyer  of  land.^ 

But  though  the  contract  between  surety  and  "creditor  is  one 
in  which  there  is  no  universal  obligation  to  make  disclosure,"-'' 
yet  when  once  the  contract  has  been  made,  the  surety  is 

<•  63  &  64  Vict.  c.  48,  §  10.  6  30  &  31  Vict.  c.  131.  -^  53  &  54  Vict.  c.  64. 

d  The  only  authorities  cited  in  Lindley  on  Partnership,  p.  342  (ed.  7),  are  Hichens 
V.  Congreve  (1  R.  &  M.  150)  and  Fawcett  v.  Whitehouse  (lb.  132).  But  both  are  cases 
of  actual  fraud. 

'  Lee  V.  Jones,  17  C.  B.,  N.  S.  482. 
■  /  Davies  v.  London  Ins.  Co.,  8  Ch.  D.  475.  See  the  curious  case  of  Seaton  ti.  Bur- 
nand  (1900,  1  Q.  B.  782)  which  was  one  of  an  insurance  of  a  guarantee  ;  the  decision 
in  the  House  of  Lords  (1900,  A.  C.  135)  turned  on  a  questiomof  fact,  but  the  judg- 
ment of  Romer,  L.  J.,  in  the  Court  of  Appeal  marks  ver^-  clearly  the  distinction  be- 
tween insurance  and  suretyship:  the  first  is  and  the  second  is  not  uberrimae  Jidei. 

'  "The  rule  which  prevails  in  contracts  of  marine  insurance  that  all 
material  circumstances  known  to  the  assured  must  be  disclosed,  and  that 
the  omission  to  do  so  avoids  the  policy,  though  the  concealment  is  not 
fraudulent,  does  not  apply  to  an  ordinary  guaranty."  Howe  Machine  Co.  v. 
Farrington,  82  N.  Y.  121,  126.  See  also  Magee  v.  Manhattan  Co.,  92  U.  S. 
93;  Atlas  Bank  v.  Brownell,  9  R.  I.  168.  But  if  one  takes  a  bond  guaran- 
teeing the  fidelity  of  an  employee  and  conceals  the  fact  of  a  prior  defalca- 
tion of  such  employee,  the  surety  may  avoid  the  bond.    Sooy  v.  New  Jersey, 

39  N.  J.  L.    135;  Wilson  v.  Monticello,  85   Ind.  10;  Bank  v.  Anderson, 
65  Iowa,  692;  Traders'  Co.  v.  Herber,  67  Minn.  106;  Smith  v.  Josselyn, 

40  Oh.  St.  409. 
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entitled  to  be  informed  of  any  agreement  which  alters  the 
relations  of  creditor  and  debtor,  or  any  circumstance  which 
might  give  him  a  right  to  avoid  the  contract.  So  in  Phillips 
V.  Foxall,"  the  defendant  had  guaranteed  the  honesty  of 
a  servant  in  the  employ  of  the  plaintiff;  the  servant  was 
guilty  of  dishonesty  in  the  course  of  his  service,  but  the 
plaintiff  continued  to  employ  him  and  did  not  inform  the 
defendant  of  what  had  occurred.  Subsequently  the  servant 
committed  further  acts  of  dishonesty.  The  plaintiff  required 
the  defendant  to  make  good  the  loss.  It  was  held  that  the 
defendant  was  not  liable.  The  concealment  released  the 
surety  from  liability  for  the  subsequent  loss.*  It  would  seem 
that  if  the  surety  knew  that  the  servant  had  committed  acts 
of  dishonesty  which  would  justify  his  dismissal,  he  would  be 
entitled  to  withdraw  his  guarantee.* 

And  so  with  partnership.  The  relation  of  partners  inter  se 
is  that  of  principal  and  agent,  so  that  one  partner  can  bind 
the  firm  in  transactions  concerning  the  partnership.  Thus, 
when  the  contract  of  partnership  has  been  formed,  each 
partner  is  bound  to  disclose  to  the  others  all  material  facts, 
and  to  exercise  the  utmost  good  faith  in  all  that  relates  to 
their  common  business.^ 

(5)  Remedies  for  Misrepresentation. 

217.  Nature  of  Remedies.  A  statement  upon  the  faith  of 
which  one  man  induces  another  to  contract,  may,  if  it  prove 
to  be  false,  give  a  right  of  action  for  damages  in  two  cases,  (1) 
ex  contractu  if  it  is  a  term  in  the  contract,  (2)  ex  delicto  if  it  is 
false  to  the  knowledge  of  the  party  making  it.  But  if  the 
statement  does  not  satisfy  either  of  these  conditions  it  can 
do  no  more  than  furnish  a  defense  to  an  action  brought  upon 
the  contract,  and  entitle  the  injured  party  to  take  proceed- 
ings to  get  the  contract  set  aside,  subject  to  such  limitations 

<•  L.  E.  7  Q.  B.  666.  *  Burgess  v.  Eve,  13  Eq.  450. 

'  Saint  V.  Wheeler  &c.  Co.,  95  Ala.  362;  Rapp  v.  Phoenix  Co.,  113  111.  390; 
Roberts  v.  Donovan,  70  Cal.  108.  But  a  mere  default  not  indicating  dis- 
honesty need  not  be  communicated.  Atlantic  &c.  Co.  v.  Barnes,  64  N.  Y. 
385;  Watertown  &c.  Co.  v.  Simmons,  131  Mass.  85. 

'  Partners  and  agents  must  disclose  all  material  facts.  Caldwell  v.  Davis, 
10  Colo.  481;  Hanley  «.  Sweeny,  109  Fed.  Rep.  712;  Hegenmyer  v.  Marks, 
37  Minn.  6;  Holmes  v.  Cathcart,  88  Minn.  213;  as  to  fiduciaries  generally,  see 
Dambmann  v.  Schulting,  75  N.  Y.  55. 
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as  to  rescission  as  are  set  forth  below.  The  relief  thus  given 
may  include  an  indemnity  "against  the  obligations  which  he 
has  contracted  under  the  contract  which  is  set  aside":"  in 
the  case  of  a  lease  rescinded  on  the  ground  of  innocent  mis- 
representation such  relief  may  include  money  actually  ex- 
pended under  the  lease:  but  it  cannot  include  damages  for 
loss  sustained." 

To  this  rule  that  no  damages  can  be  obtained  for  innocent 
misrepresentation  there  are  three  exceptions. 

(a)  The  first  is  where  an  agent  in  good  faith  assumes  an 
authority  which  he  does  not  possess  and  induces  another  to 
deal  with  him  in  the  belief  that  he  has  the  authority  which  he 
assumes."" ' 

(6)  The  Companies  Act,  1900/  requires  that  a  prospectus  of 
a  company  should  contain  a  number  of  particulars  which 
must  be  assmned  to  be  material  to  the  formation  of  the 
judgment  of  an  intending  applicant  for  an  allotment  of  shares. 
The  duty  cast  by  the  statute  upon  those  interested  in  the 
formation  of  the  company  would  seem  to  create  a  correspond- 
ing Uability  to  an  action  for  damages. 

(c)  The  Directors  Liability  Act,  1890,'  gives  a  right  to  any 
person  who  has  been  induced  to  subscribe  for  shares  in  a  com- 
pany by  untrue  statements  in  a  prospectus,  to  obtain  compen- 
sation from  the  directors  for  loss  sustained,  unless  they  can 
show  that  they  had  reasonable  ground  to  believe  the  statement 
and  continued  to  believe  it  till  the  shares  were  allotted,  or  that 
the  statement  was  a  fair  account  of  the  report  of  an  expert  or 
a  correct  representation  of  an  official  document. 

2i8.  Estoppel.  From  the  cases  in  which  innocent  misrepre- 
sentation gives  rise  to  a  liability  in  damages  we  must  carefully 
distinguish  the  sort  of  liability  which  is  supported  rather  than 
created  by  estoppel. 

"Estoppel  is  a  rule  of  evidence,"  and  the  rule  may  be  stated 
in  the  words  of  Lord  Denman: — 

»  Newbigging  v.  Adam,  34  Ch.  D.  589. 

6  Whittington  e.  Seale-Hayne,  16  T.  L.  R.  181. 

c  Collen  1).  Wright,  8  E.  &  B.  647.  Thia  liability  was,  by  the  decision  in  Collen  v. 
Wright,  applicable  to  cases  in  which  a  contract  was  brought  about  by  the  innocent 
assumption  of  a  non-existent  authority.  More  recent  cases,  Firbank  ».  Humphreys 
(18  Q.  B.  D.  62)  and  Starkey  v.  Bank  of  England  (1903,  A.  C.  114),  have  extended 
the  liability  to  every  transaction,  contractual  or  otherwise,  brought  about  by  such  an 
assumption. 

rf  63  &  64  Vict.  c.  48,  §  10.  «  53  &  64  Vict.  c.  64. 

'  See  arde,  sec.  197,  note. 
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"  Where  one  by  his  words  or  conduct  willfully  causes  another  to  believe 
the  existence  of  a  certain  state  of  things,  and  induces  him  to  act  on  that 
belief  so  as  to  alter  his  own  previous  position,  the  former  is  concluded 
from  averring  against  the  latter  a  different  state  of  things  as  existing  at 
the  same  time."  " 

Where  a  defendant  is  forbidden  to  disprove  certain  facts, 
and  where  on  the  assumption  that  such  facts  exist  the  plaintiff 
would  have  a  right,  then  estoppel  comes  in  aid  of  the  establish- 
ment of  the  right  by  preventing  the  denial  or  disproof  of  these 
facts. 

But  an  estoppel  can  only  arise  from  words  or  conduct  which 
are  clear  and  unambiguous.  This  rule,  and  the  effect  of 
estoppel,  may  be  illustrated  by  the  case  of  Low  v.  Bouverie." 

Low  was  about  to  lend  money  to  X  on  the  security  of  X's 
share  of  a  trust  fund,  of  which  Bouverie  was  trustee.  ^  He 
asked  Bouverie  whether  this  share  was  mortgaged  or  otherwise 
encumbered,  and  if  so  to  what  extent.  Bouverie  named  such 
charges  as  occurred  to  him,  but  did  not  name  aU,  and  the  loan 
was  made.  In  fact  the  interest  of  X  was  heavily  encumbered, 
and  when  Low  sued  Bouverie,  X  was  an  undischarged  bank- 
rupt. Low  claimed  that  Bouverie,  the  trustee,  was  liable  to 
make  good  the  loss.  The  Court  of  Appeal  held  (1)  that  Bou- 
verie's  statement  could  not  be  construed  as  a  warranty,  so  as 
to  bind  him  by  contract  to  Low;  (2)  that  the  statement  was 
not  false  to  his  knowledge;  (3)  that  the  misrepresentation, 
being  innocent,  could  not  give  rise  to  an  action  for  damages, 
unless  a  duty  was  cast  upon  Bouverie  to  use  care  in  statement; " 
(4)  that  no  such  duty  rested  upon  a  trustee,  requiring  him  to 
answer  questions  concerning  the  trust  fund  to  strangers  about 
to  deal  with  the  cestui  que  trust ;  (5)  that  therefore  Bouverie 
could  only  be  held  liable  if  he  was  estopped  from  contending 
that  there  were  other  incumbrances  upon  the  trust  fund  than 
those  which  he  mentioned  to  Low. 

If  he  had  been  so  estopped  he  might  have  been  ordered  to 

«  Pickard  v.  Sears,  6  A.  &  E.  469.  6  [1891]  3  Ch.  (C.  A.)  82. 

"  The  mention  of  this  duty  would  seem  to  be  an  excess  of  judicial  caution,  for  it  is 
hard  to  see  how  such  a  duty  could  arise  so  as  to  give  a  right  of  action  for  negligent, 
as  distinct  iroTa  fraudulent,  misrepresentation.  Such  a  liability  may  exist  in  tbe  case 
of  employer  and  employed,  where  the  person  emploj-ed  acquires  and  gives  informa- 
tion on  which  the  employer  will  act.  But  a  failure  to  use  due  care  in  the  supply  of 
such  information  would  be  a  breach  of  the  contract  of  employment,  creating  a  liability 
ex  contractu  not  ex  delicto.  In  cases  turning  on  negligent  statement,  the  duty,  since 
Derry  «.  Peek  (14  App.  Ca.  347),  has  been  held,  in  each  case,  not  to  exist,  and  it  is 
probably,  apart  from  contract,  altogether  non-existent.  See  Angus  v.  Clifford,  [1891] 
2  Ch.  449,  and  Le  Lievre  v.  Gould,  [1893]  1  Q.  B.  491. 
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pay  to  Low  the  trust  fund,  subject  only  to  the  incumbrances 
disclosed  in  his  letters;  and,  as  there  were  other  charges  in 
abundance,  he  would  have  had  to  make  good  the  deficiency 
out  of  his  own  pocket.  But  the  court  held  that  the  letters 
upon  which  Low  sought  to  make  Bouverie  liable  could  not 
be  construed  as  explicitly  limiting  the  charges  on  the  trust 
fund  to  those  specified  in  the  letters.  "An  estoppel,"  said 
Bowen,  L.  J.,  "that  is  to  say,  the  language  on  which  the 
estoppel  is  founded,  must  be  precise  and  unambiguous."  * 

Instances  of  such  precise  and  unambiguous  statement  may 
be  found  in  the  cases  of  companies  which  issue  certificates 
stating  that  the  holders  are  entitled  to  shares,  or  to  "fully 
paid  up"  shares.  If  the  certificate  is  obtained  by  means  of  a 
deposit  with  the  company  of  a  forged  transfer  of  shares,  the 
company  are  nevertheless  estopped  from  disputmg  the  title 
to  shares  which  their  certificates  confer."  ^ 

219.  When  an  inducement  only.  Misrepresentation  which 
induces  a  man  to  enter  into  a  contract  may  furnish  a  good 
defense  to  an  action  for  breach  of  contract  or  to  a  suit  for 
specific  performance.  Such  misrepresentation  may  also  imder 
certain  circumstances  be  treated  as  ground  for  a  rescission  of 
the  contract.  The  limitations  on  this  remedy  are  not  very 
clearly  defined,  but  it  would  seem  that,  except  in  case  of  fraud, 
rescission  will  not  be  granted  after  property  has  changed  hands 
under  a  contract,  and  that  the  party  who  has  been  misled 
must  take  steps  to  repudiate  the  transaction  at  the  earliest 
possible  moment.* ' 

III.    FRAUD. 

220.  Meaning  of  fraud:  essential  features.  Fraud  is  an 
actionable  wrong.  As  such  it  is  susceptible  of  fairly  precise 
definition;  and  as  such  I  treat  of  it  here.  Fraud  which  gives 
rise  to  the  action  of  deceit  is  a  very  different  thing  from  the 
sharp  practice  or  unhandsome  dealing  which  would  incline  a 
court  of  equity  to  refuse  the  remedy  of  specific  performance, 
or  to  grant  relief  by  the  cancellation  of  a  contract.    It  repre- 

"  Bloomenthal  v.  Ford,  [1897]  A.  C.  156 ;  Bnlkis  Co.  v.  Tomldnson,  [1893]  A.  C.  396. 
6  Seddon  v.  North  Eastern  Salt  Co.,  [1905]  1  Ch.  326. 

'  See  Stevens  v.  Ludlum,  46  Minn.  160,  H.  &  W.  280;  Ricketts  v.  Scot- 
horn,  57  Neb.  51,  H.  &  W.  732;  Denver  Fire  Ins.  Co.  v.  McClelland,  9  Colo. 
11,  H.  &  W.  224  n;  Freeman  v.  Freeman,  43  N.  Y.  34. 

»  See  Cook  on  Corp.  §§  365-370. 

•  See  ante,  sec.  206  and  notes. 


Chap.  IV]  FRAUD  205 

sents  the  reasoned,  logical  conclusions  of  the  common  law 
courts  as  to  the  nature  of  the  deceit  which  makes  a  man  liable 
in  damages  to  the  injured  party. 

Fraud  is  a  false  representation  of  fact,  made  with  a  know- 
ledge of  its  falsehood,  or  recklessly,  without  belief  m  its  truth, 
with  the  intention  that  it  should  be  acted  upon  by  the  com- 
plaining party,  and  actually  inducing  him  to  act  upon  it.* 

Let  us  consider  these  characteristics  in  detail. 

(1)  Essential  features  of  Fraud. 

221.  A  false  representation.   Fraud  is  a  false  representation. 

It  differs. here  from  ifion-disclosure  such  as  may  vitiate  a 
contract  vberrimae  fidei;  there  must  be  an  active  attempt  to 
deceive  either  by  a  statement  which  is  false,  or  by  a  statement 
not  untrue  in  itself  but  accompanied  with  such  a  suppression 
of  facts  as  to  convey  a  misleading  impression.  Concealment 
of  this  kind  is  sometimes  called  "active,"  "aggressive,"  or 
"industrious";  but  perhaps  the  word  itself,  as  opposed  to 
non-disclosure,  suggests  the  active  element  of  deceit  which 
constitutes  fraudulent  misrepresentation.  The  distinction  be- 
tween misrepresentation  by  non-disclosure,  which  can  only 
affect  contracts  vberrimae  fidei,  and  misrepresentation  which 
gives  rise  to  an  action  of  deceit,  is  clearly  pointed  out  by 
Lord  Cairns  in  the  case  of  Peek  v.  Gurney.'* 

"Mere  non-disclosure  of  material  facts,  however  morally  censurable, 
however  that  non-disclosure  might  be  a  ground  in  a  proper  proceeding  at 
a  proper  time  for  setting  aside  an  allotment  or  a  purchase  of  shares,  would, 
in  my  opinion,  form  no  ground  for  an  action  in  the  nature  of  an  action  for 
misrepresentation.  There  must,  in  my  opinion,  be  some  active  misstate- 
ment of  fact,  or,  at  all  events,  such  a  partial  and  fragmentary  statement  of 
fact,  as  that  the  withholding  of  that  which  is  not  stated  makes  that  which  is 
stated  absolutely  false."  ' 

<•  L.  H.  6  H.  L.  p.  403. 

'  "The  essential  elements  of  an  action  for  false  pretenses  are  repre- 
sentations, falsity,  scienter,  deception  and  injury."  —  Hotchkin  v.  Bank, 
127  N.  Y.  329,  337.  See  Southern  Dev.  Co.  v.  Silva,  125  U.  S.  247.  See 
18  Am.  St.  Rep.  555  note. 

^  The  American  courts  recognize  three  distinct  classes  of  cases  under 
this  head:  (1)  Cases  where  there  is  an  actual  false  representation;  (2) 
Where  there  is  active  or  artful  concealment,  as  in  Croyle  v.  Moses,  90  Pa. 
St.  250,  and  Kenner  v.  Harding,  85  111.  264;  (3)  Where  there  is  a  suppression 
of  truth  amounting  to  a  suggestion  of  falsehood,  as  explained  in  Stewart  v. 
Wyoming  Ranche  Co.,  128  U.  S.  383,  and  illustrated  in  the  following  cases: 
The  Clandeboye,  70  Fed.  Rep.  631,  H.  &  W.  778;  Maynard  ».  Maynard, 
49  Vt.  297;  Brown  v.  Montgomery,  20  N.  Y.  287;  Atwood  v.  Chapman, 
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Caveat  emptor  is  the  ordinary  rule  in  contract.  A  vendor 
is  under  no  liability  to  communicate  the  existence  even  of 
latent  defects  in  his  wares  unless  by  act  or  implication  he 
represents  such  defects  not  to  exist.' 

Hobbs  sent  to  a  public  market  pigs  which  were  to  his 
knowledge  suffering  from  typhoid  fever;  to  send  them  to 
market  in  this  state  was  a  breach  of  a  penal  statute."  Ward 
bought  the  pigs, "  with  all  faults, "  no  representation  being  made 
as  to  their  condition.  The  greater  number  died :  other  pigs 
belonging  to  Ward  were  also  infected,  and  so  were  the  stubble- 
fields  in  which  they  were  turned  out  to  run.  It  was  contended 
that  the  exposure  of  the  pigs  in  the  market  amounted  to  a 
representation,  under  the  circumstances,  that  they  were  free  of 
any  contagious  disease.*  The  case  went  up  to  the  House  of 
Lords,  where  Lord  Selborne  thus  states  the  law  on  this  point : " — 

"Upon  the  question  of  implied  representation  I  have  never  felt  any 
doubt.  Such  an  implication  should  never  be  made  without  facts  to  warrant 
it,  and  here  I  find  none  except  that  in  sending  for  sale  (though  not  in  selling) 
these  animals  a  penal  statute  was  violated.  To  say  that  every  man  is 
always  to  be  taken  to  represent  in  his  dealings  with  other  men,  that  he  is 
not,  to  his  knowledge,  violating  any  statute,  is  a  refinement  which  (except 
for  the  purpose  of  producing  some  particular  consequence)  would  not,  I 
think,  appear  reasonable  to  any  man."  ' 

In  Keates  v.  Lord  Cadogan,^  the  plaintiff  sued  for  damages 
arising  from  the  defendant's  fraud  in  letting  to  the  plaintiff  a 
house*  which  he  knew  to  be  required  for  immediate  occupation, 

«  32  &  33  Vict.  c.  70,  §  57.  <>  Ward  v.  Hobbs,  3  Q.  B.  D.  (C.  A.)  150. 

=  4  App.  Cas.  29.  d  10  C.  B.  591. 

«  The  house  was  leased  for  a  term  of  years.  The  law  is  otherwise  where  a  furnished 
house  is  hired  for  a  short  period,  as  for  instance  the  London  season.  In  such  a  case 
immediate  occupation  is  of  the  essence  of  the  contract,  and  if  the  house  is  uninhab- 
itable the  lessee  is  discharged,  not  on  the  ground  of  fraud,  but  because  "he  is  offered 
something  substantially  different  from  that  which  was  contracted  for."  (Wilson  v. 
Pinch-Hatton,  2  Ex.  D.  336.) 

This  undertaking  as  to  sanitary  condition  is  extended  by  the  Housing  of   the 

68  Me.  38;  Grigsby  v.  Stapleton,  94  Mo.  423,  H.  &  W.  285.  It  is  admitted 
that  the  limits  of  the  third  class  of  cases  are  not  clearly  defined,  and  there 
is  much  conflict  in  the  application  of  the  doctrine.  Graham  v.  Meyer,  99 
N.  Y.  611.  As  to  the  duty  to  disclose  extrinsic  facts  affecting  the  transaction, 
see  Laidlaw  v.  Organ,  2  Wheat.  (U.  S.)  178,  H.  &  W.  282,  and  the  criticism 
in  Lapish  v.  Wells,  6  Me.  175,  189,  and  Paddock  v.  Strobridge,  29  Vt.  470. 

'  Beninger  v.  Corwin,  24  N.  J.  L.  257,  goes  to  the  verge  of  this  doctrine. 

2  But  see  Paddock  v.  Strobridge,  29  Vt.  470 ;  Stevens  v.  FuUer,  8  N.  H. 
463;  Grigsby  v.  Stapleton,  supra.  A  buyer  is  not  bound  to  disclose  facts 
known  to  him  which  increase  the  value  of  the  seller's  property.  liaidlaw  v. 
Organ,  supra;  Harris  v.  Tyson,  24  Pa.  St.  347;  Neill  v.  Shamburg,  158  Pa. 
St.  263. 
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without  disclosing  that  it  was  in  a  ruinous  condition.  It  was 
held  that  no  such  action  would  lie. 

"It  is  not  pretended,"  said  Jervis,  C.  J.,  "that  there  was  any  warranty, 
expressed  or  implied,  that  the  house  was  fit  for  immediate  occupation: 
but,  it  is  said,  that,  because  the  defendant  knew  that  the  plaintiff  wanted 
it  for  immediate  occupation,  and  knew  that  it  was  in  an  unfit  and  dangerous 
state,  and  did  not  disclose  that  fact  to  the  plaintiff,  an  action  of  deceit  will 
lie.  The  declaration  does  not  allege  that  the  defendant  made  any  misrepre- 
sentation, or  that  he  had  reason  to  suppose  that  the  plaintiff  would  not  do, 
what  any  man  in  his  senses  would  do,  viz.  make  proper  investigation,  and 
satisfy  himself  as  to  the  condition  of  the  house  before  he  entered  upon  the 
occupation  of  it.   There  is  nothing  amounting  to  deceit."  ' 

222.  A  representation  of  fact.  The  representation  must  be  a 
representation  of  fact. 

Opinion.  A  mere  expression  of  opinion,  which  turns  out  to 
be  unfounded,  will  not  invalidate  a  contract.  There  is  a  wide 
difference  between  the  vendor  of  property  saying  that  it 
is  worth  so  much,  and  his  saying  that  he  gave  so  much  for 
it.'  The  first  is  an  opinion  which  the  buyer  may  adopt  if  he 
will :  ^  the  second  is  an  assertion  of  fact  which,  if  false  to  the 
knowledge  of  the  seller,  is  also  fraudulent." ' 

Promissory  statements.  Again,  we  must  distinguish  a  repre- 
sentation that  a  thing  is  from  a  promise  that  a  thing  shall  be : 
neither  a  statement  of  intention  nor  a  promise  can  be  regarded 
as  a  statement  of  fact  except  in  so  far  as  a  man  may  knowingly 
misrepresent  the  state  of  his  own  mind."  Thus  there  is  a 
distinction  between  a  promise  which  the  promisor  intends  to 

Working  Classes  Act,  1890,  to  small  tenements  of  a  specified  value.  53  &  54  Vict.  c. 
70,  §  75. 

a  Harvey  «.  Tonng,  1  Yelv.  20;  Lindsay  Petroleum  Co.  v.  Hurd,  L.  R.  5  P.  C.  at 
p.  243. 

i  Burrell's  case,  1  Ch.  D.  552. 

'  But  the  landlord  is  bound  to  disclose  hidden  defects  known  to  him  that 
imperil  life  or  safety.  Cesar  v.  Karutz,  60  N.  Y.  229;  Steefel  v.  Rothschild, 
179  N.  Y.  273;  Kern  v.  Myll,  80  Mich.  525;  Moore  v.  Parker,  63  Kans.  52; 
O'Malley  v.  Associates,  178  Mass.  555. 

'  Statements  of  value  are  generally  non-actionable.  Ellis  v.  Andrews, 
56  N.  Y.  83;  Gordon  v.  Butler,  105  U.  S.  553.  But  may  become  actionable  if 
accompanied  by  artifice  to  induce  buyer  to  forego  further  inquiry.  Chrysler 
V.  Canaday,  90  N.  Y.  272;  Simar  v.  Canaday,  53  N.  Y.  298;  Coulter  v. 
Clark,  160  Ind.  311. 

'  Accord :  Fairchild  v.  McMahon,  139  N.  Y.  290;  Stoney  Creek  Co.  v. 
SmaJley,  111  Mich.  321;  Dorr».  Cory,  108  Iowa,  725.  But  many  courts  hold 
that  a  representation  by  the  vendor  as  to  a  former  price  paid  by  him,  is  non- 
actionable.  Holbrook  v.  Connor,  60  Me.  578;  Way  v.  Ryther,  165  Mass. 
226  (but  see  Medbury  v.  Watson,  6  Met.  246);  Tuck  v.  Downing,  76  HI. 
71. 
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perform,  and  one  which  the  promisor  intends  to  break.  In  the 
first  case  he  represents  truly  enough  his  intention  that  some- 
thing shall  take  place  in  the  future:  in  the  second  case  he  mis- 
represents his  existing  intention;  he  not  only  makes  a  promise 
which  is  ultimately  broken,  but  when  he  makes  it  he  represents 
his  state  of  mind  to  be  something  other  than  it  really  is. 
Thus  it  has  been  laid  down  that  if  a  man  buy  goods,  not 
intending  to  pay  for  them,  he  makes  a  fraudulent  misre- 
presentation." ' 

Law.  Again,  it  is  said  that  misrepresentation  of  law  does 
not  give  rise  to  the  action  of  deceit,  nor  even  make  a  contract 
voidable  as  against  the  person  making  the  statement.  There 
is  little  direct  authority  upon  the  subject,  but  it  may  be 
submitted  that  the  distinction  drawn  in  Cooper  v.  Phibbs" 
between  ignorance  of  general  rules  of  law  and  ignorance  of 
the  existence  of  a  right  would  apply  to  the  case  of  a  fraudu- 
lent misrepresentation  of  law,  and  that  if  a  man's  rights 
were  concealed  or  misstated  knowingly,  he  might  sue  the 
person  who  made  the  statement  for  deceit.  A  decided  opinion 
has  been  expressed  in  the  King's  Bench  Division,  that  a 
fraudulent  representation  of  the  effect  of  a  deed  can  be  relied 
upon  as  a  defense  in  an  action  upon  the  deed."  ^ 

o  In  exparte  Whittaker,  10  Ch.  446.  l"  L.  E.  2  H.  L.  ITO. 

'  Hirschfield  v.  London,  Brighton  and  South  Coast  Kailwaj'  Co.,  2  Q.  B.  D.  1. 

'  Promissory  statements  are  generally  non-actionable.  Dawe  v.  Morris, 
149  Mass.  188,  H.  &  W.  292;  Sheldon  v.  Davidson,  85  Wis.  138,  H.  &  W. 
295;  Long  v.  Woodman,  58  Me.  49.  But  see  McCready  v.  Phillips,  56  Neb. 
446;  Hedin  v.  Minneapolis  &c.  Inst.,  62  Minn.  146,  S.  C.  35,  L.  R.  A.  417  and 
note;  Crowley  v.  Langdon,  127  Mich.  51.  An  insolvent  purchasing  goods 
not  intending  to  pay  for  them  and  concealing  his  insolvency,  is  guilty  of 
fraud;  but  not  if  he  intends  to  pay  for  them.  Talcott  v.  Henderson,  31  Oh. 
St.  162;  Devoe  v.  Brandt,  53  N.  Y.  462;  Hotchkin  v.  Third  N.  Bk.,  127 
N.  Y.  329;  Brower  v.  Goodyer,  88  Ind.  572  ;  Jordon  v.  Osgood,  109  Mass. 
457;  Watson  v.  Silsby,  166  Mass.  57;  Deere  v.  Morgan,  114  Iowa,  287. 

'  A  misrepresentation  of  law  is  not  generally  actionable,  or  in  any  way 
remediable,  because  it  is  the  statement  of  an  opinion,  or,  at  least,  it  should 
ordinarily  be  so  understood  by  the  reasonable  man.  Fish  v.  Cleland,  33  111. 
237,  H.  &  W.  288;  Duffany  v.  Ferguson,  66  N.  Y.  482;  Ins.  Co.  v.  Brehm, 
88  Ind.  578;  Jaggarti.  Winslow,30Minn.  263;  Upton  «.  Tribilcock,  91  U.  S. 
45;  Sturm  v.  Boker,  150  U.  S.  312.  This  general  rule  is  subject  to  some 
qualifications.  (1)  If  the  parties  stand  in  a  fiduciary  or  confidential  relation, 
a  misrepresentation  of  law  may  be  fraudulent.  Sims  v.  Ferrill,  45  Ga.  585. 
(2)  If,  although  the  parties  do  not  stand  in  a  fiduciary  relation,  the  one 
making  the  representation  has  such  superior  means  of  knowledge  that  the 
one  deceived  may  reasonably  rely  upon  the  representation,  some  courts 
hold  that  a  misrepresentation  of  law  by  which  an  unconscionable  advan- 
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223.  Knowledge  of  falsity.  The  representation  must  be  made 
with  knowledge  of  its  falsehood  or  without  belief  in  its  truth. 

Mistake  or  negligence.  Unless  this  is  so,  a  representation 
which  is  false  gives  no  right  of  action  to  the  party  injured  by 
it.  A  telegraph  company,  by  a  mistake  in  the  transmission 
of  a  message,  caused  the  plaintiff  to  ship  to  England  large 
quantities  of  barley  which  were  not  required,  and  which,  owing 
to  a  fall  in  the  market,  resulted  in  a  heavy  loss.  It  was  held 
that  the  representation,  not  being  false  to  the  knowledge  of 
the  company,  gave  no  right  of  action  to  the  plaintiff.' 

"  The  general  rule  of  law,"  said  BramweU,  L.  J.,  "  is  clear  that  no  action  is 
maintainable  for  a  mere  statement,  although  untrue,  and  although  acted 
on  to  the  damage  of  the  person  to  whom  it  is  made,  imless  that  statement 
is  false  to  the  knowledge  of  the  person  making  it."  " 

This  rule  is  to  be  supplemented  by  the  words  of  Lord  Her- 
schell  in  Derry  v.  Peek : "  — 

"  First,  in  order  to  sustain  an  action  of  deceit  there  must  be  proof  of  fraud, 
and  nothing  short  of  that  will  suffice.  Secondly,  fraud  is  proved  when  it  is 
shown  that  a  false  representation  has  been  made,  (1)  knowingly,  or  (2)  with- 
out belief  in  its  truth,  or  (3)  recklessly,  careless  whether  it  be  true  or  false. 
Although  I  have  treated  the  second  and  third  as  distinct  cases,  I  think  the 
third  is  but  an  instance  of  the  second,  for  one  who  makes  a  statement  under 
such  circumstances  can  have  no  real  belief  in  the  truth  of  what  he  states." 

"  Dickson  v.  Reuter's  Telegraph  Co.,  3  C.  P.  D.  1.  »  14  App.  Ca.  p.  374. 

tage  is  obtained  is  fraudulent.  Westervelt  v.  Demarest,  46  N.  J.  L.  37; 
Moreland  v.  Atchison,  19  Tex.  303;  Cooke  v.  Nathan,  16  Barb.  (N.  Y.)  342; 
Berry  v.  Ins.  Co.,  132  N.  Y.  49;  Titus  v.  Ins.  Co.,  97  Ky.  567  (but  see  Ins. 
Co.  V.  Brehm,  supra).  This  doctrine  is  not  susceptible  of  accurate  definition 
and  must  be  cautiously  applied.  (3)  If  the  representation,  although  involv- 
ing a  matter  of  law,  can  be  resolved  into  a  representation  of  fact,  it  will  be 
treated  as  a  representation  of  fact  instead  of  law;  such  are  cases  of  repre- 
sentations as  to  private  rights.  Ross  v.  Drinkard's  Adm'r,  35  Ala.  434,  H. 
&  W.  291;  Burns  v.  Lane,  138  Mass.  350;  Motherway  v.  Wall,  168  Mass.  333. 
(4)  A  representation  as  to  a  foreign  law  is  a  representation  of  fact.  Bethell  v. 
Bethell,  92  Ind.  318;  Wood  v.  Boeder,  50  Neb.  476  (but  see  Mutual  Life  Ins. 
Co.  V.  Phinney,  178  U.  S.  329,  341). 

'  The  result  in  the  United  States  is  otherwise,  though  not  on  the  ground 
of  deceit.  In  this  country  the  one  to  whom  a  telegraph  message  is  addressed 
may  generally  maintain  an  action  for  damages  for  negligence,  although  he 
is  not  a  party  to  the  contract.  "  While  it  may  be  difficult  to  reply  to  the 
criticisms  of  the  grounds  upon  which  the  American  decisions  rest,  it  must 
be  regarded  as  settled  by  an  almost  unbroken  current,  that  the  telegraph 
company  is  under  responsibility  to  the  sendee,  at  least  in  those  cases  in 
which  injury  results  from  the  delivery  of  an  altered  message."  Western 
Union  Telegraph  Co.  ■;;.  Allen,  66  Miss.  549;  New  York  &c.  Co.  v.  Dryburg, 
35  Pa.  St.  298;  Pearsall  v.  Western  Union  Tel.  Co.,  124  N.  Y.  256.  See 
RusseU  V.  W.  U.  Tel.  Co.,  57  Kans.  230;  Western  Union  Tel.  Co.  v.  Norris 
(Tex.),  60  S.  W.  Rep.  982. 
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Therefore  if  a  man  makes  a  false  statement,  honestly  believ- 
ing it  to  be  true,  he  cannot  be  rendered  liable  in  an  action  of 
deceit.' 

Representation  of  belief.  It  is  fraudulent  to  represent  your- 
self as  possessing  a  belief  which  you  do  not  possess.  This  is 
the  ground  of  liabihty  in  the  case  of  reckless  misstatement 
of  fact.  The  maker  of  the  statement  represents  his  mind  as 
certain  in  the  matter,  whereas  in  truth  it  is  not  certain.  He 
says  that  he  beUeves,  when  he  really  only  hopes  or  wishes. 

It  is  just  as  fraudulent  for  a  man  to  misrepresent  willfully 
his  state  of  mind  as  to  misrepresent  willfully  any  other  matter 
of  fact.  "The  state  of  a  man's  mind,"  said  Bowen,  L.  J.,  "is 
just  as  much  a  fact  as  the  state  of  his  digestion;""  and  the 
rule  as  to  reckless  misstatement  laid  down  by  Lord  Herschell 
does  not  in  any  way  widen  the  definition  of  fraud.* 

Want  of  reasonable  grounds  for  belief.  But  from  time  to  time 

^  Edgington  v.  Fitzmaurice,  29  Ch.  D.  483. 

'  Some  American  courts  confine  actions  for  deceit  to  cases  where  the 
defendant  either  knew  that  his  statement  was  false  or  knew  that  he  did 
not  know  whether  it  was  true  or  false;  excluding  cases  where  he  believed 
his  statement  to  be  true.  McKown  v.  Furgason,  47  Iowa,  636,  H.  &  W.  301 ; 
Boddy  V.  Henry,  113  Iowa,  462;  Salisbury  v.  Howe,  87  N.  Y.  128,  H.  &  W. 
302  n ;  Townsend  v.  Felthousen,  156  N.  Y.  618 ;  Kountze  v.  Kennedy, 
147  N.  Y.  124;  Griswold  v.  Gebbie,  126  Pa.  St.  353. 

Other  courts  extend  actions  for  deceit  to  cases  where  the  defendant 
believed,  or  may  have  believed,  his  statement  to  be  true.  The  doctrine  of 
these  cases  is  variously  expressed.  "  If  a  statement  of  a  fact  which  is  sus- 
ceptible of  actual  knowledge  is  made  as  of  one's  own  knowledge,  and  is 
false,  it  may  be  made  the  foundation  of  an  action  for  deceit  without  further 
proof  of  an  actual  intent  to  deceive."  Weeks  v.  Currier,  172  Mass.  53;  Chat- 
ham Furnace  Co.  v.  Moffatt,  147  Mass.  403,  H.  &  W.  298;  Kirkpatrick  v. 
Reeves,  121  Ind.  280;  Bullitt  v.  Farrar,  42  Minn.  8  ("And  an  unqualified 
affirmation  amounts  to  an  affirmation  as  of  one's  own  knowledge  ").  "  The 
seller  is  bound  to  know  that  the  representations  which  he  makes  to  induce 
the  sale  of  his  property  are  true."  Beetle  v.  Anderson,  98  Wis.  5;  Krause  v. 
Busacker,  105  Wis.  350.  "  One  is  liable  for  the  consequences  of  a  false  state- 
ment when  it  is  made  as  a  positive  representation  of  an  existing  fact."  Gerner 
V.  Mosher,  58  Neb.  135, 149.  "  The  intent  or  good  faith  of  the  person  making 
false  statements  is  not  in  issue  in  such  a  case."  Johnson  v.  Gulick,  46  Neb. 
817.  Reasonable  care  must  be  used.  Scale  i).  Baker,  70  Tex.  283.  If  made 
''  without  any  reasonable  knowledge  (grounds)  bona  fide  to  believe  it  to  be 
true."  Trimble  v.  Reid,  97  Ky.  713,  721. 

An  action  for  deceit  lies  for  innocent  misrepresentations  in  Michigan. 
Holcomb  V.  Noble,  69  Mich.  396;  Totten  v.  Burhans,  91  Mich.  495.  This 
would  also  seem  to  be  practically  true  in  Nebraska  and  Wisconsin.  See  cases 
from  those  states  cited  above. 

'  Hickey  v.  Morrell,  102  N.  Y.  454;  Conlan  v.  Roemer,  52  N.  J.  L.  53; 
Old  Colony  Trust  Co.  v.  Dubuque  Co.,  89  Fed.  Rep.  794. 
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attempts  are  made  to  extend  the  results  of  fraud,  and  to  make 
men  liable  not  merely  for  willful  misstatements  of  fact  or  of 
belief,  but  for  misstatements  of  fact  made  in  the  honest  belief 
of  their  truth,  but  not  based  upon  reasonable  grounds. 

The  rule  was  settled  in  the  conmion  law  courts,  as  long  ago 
as  1844,  that  a  misstatement  of  fact  made  with  an  honest 
belief  in  its  truth  was  not  a  ground  for  an  action  of  deceit,  and 
that  "fraud  in  law"  or  "legal  fraud"  is  a  term  which  has  no 
meaning  as  indicating  any  ground  of  liability." 

But  shortly  after  the  Judicature  Act  came  into  effect  judges 
whose  experience  had  lain  chiefly  in  courts  of  equity  came 
to  deal  with  the  common  law  action  of  deceit,  and  applied 
to  it  from  time  to  time  the  somewhat  ill-defined  notions  of 
fraud,  which  had  prevailed  in  the  equity  courts.  *  In  Weir 
V.  Bell '  the  dissenting  judgment  of  Cotton,  L.  J.,  contains 
a  dictum  that  a  man  is  liable  for  deceit,  "if  he  has  made  state- 
ments which  are  in  fact  untrue,  recklessly,  that  is,  without 
any  reasonable  grounds  for  believing  them  to  be  true." 

This  view  of  liability  for  deceit  was  not  accepted  by  the 
majority  of  the  court,  and  the  case  is  remarkable  for  an  em- 
phatic condemnation  by  Bramwell,  L.  J.,  of  the  use  of  the 
term  "legal  fraud" :  — 

"To  make  a  man  liable  for  fraud,  moral  fraud  must  be  proved  against 
him.  I  do  not  understand  legal  fraud;  to  my  mind  it  has  no  more  meaning 
than  legal  heat  or  legal  cold,  legal  light  or  legal  shade." 

Nevertheless  in  Sviith  v.  Chadvnck  "  the  view  of  fraud  ex- 
pressed by  Cotton,  L.  J.,  was  adopted  and  extended  by  Sir 
G.  Jessel.  He  there  says  that  a  misstatement  made  carelessly, 
but  with  a  belief  in  its  truth  and  with  no  intention  to  deceive, 
renders  the  maker  liable  to  an  action  for  deceit. 

Evidently  a  confusion  was  growing  up  between  misrepre- 
sentation which  is  a  ground  for  rescinding  a  contract,  and 
misrepresentation  which  is  a  ground  for  an  action  of  deceit. 
The  matter  came  to  an  issue  in  Peek  v.  Derry.^ 

The  defendants  were  directors  of  a  tramway  company, 
which  had  power  by  a  special  act  to  make  tramways,  and 
with  the  consent  of  the  Board  of  Trade  to  use  steam  power 
to  move  the  carriages.    In  order  to  obtain  the  special  act  the 

»  Collins  V.  Evans,  5  Q.  B.  820. 

l>  Thus  Sir  E.  Fry  (Specific  Per/oj-mance,  p.  306,  ed.  4)  speaks  of  fraud  as  includ- 
ing "not  only  misrepresentation  wlien  fraudulent,  but  also  all  other  unconscionable  or 
deceptive  dealing  oj' either  party  to  any  contract." 

<:  2  Ex.  D.  242.  <*  20  Ch.  D.  44.  '  14  App.  Caa.  337. 
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plans  of  the  company  required  the  approval  of  the  Board 
of  Trade,  and  the  directors  assumed,  that  as  their  plans  had 
been  approved  by  the  board  before  their  act  was  passed,  the 
consent  of  the  board  to  the  use  of  steam  power,  which  they 
had  to  obtain  after  the  act  was  passed,  would  be  given  as 
of  course.  They  issued  a  prospectus  in  which  they  called 
attention  to  their  right  to  use  steam  power,  as  one  of  the 
important  features  of  their  undertaking.  The  consent  of  the 
Board  of  Trade  was  iefused:  the  company  was  wound  up, 
and  a  shareholder  brought  an  action  of  deceit  against  the 
directors.  < 

Stirling,  J.,"  found  as  a  fact  that  the  defendants  "had 
reasonable  grounds  for  the  belief"  expressed  in  the  prospectus, 
and  that  they  were  innocent  of  fraud.  The  Court  of  Appeal 
held  that  although  the  prospectus  expressed  the  honest  belief 
of  the  directors,  it  was  a  belief  for  which  no  reasonable  grounds 
existed,  and  that  the  directors  were  therefore  liable.  The 
House  of  Lords  reversed  the  decision  of  the  Court  of  Appeal, 
The  cases  are  exhaustively  discussed  in  the  judgment  of  Lord 
Herschell,  and  the  conclusion  to  which  he  comes  is  thus  ex- 
pressed:— 

"In  my  opinion  making  a  false  statement  through  want  of  care  falls 
far  short  of,  and  is  a  very  different  thing  from,  fraud,  and  the  same  may 
be  said  of  a  false  representation  honestly  beUeved,  though  on  insufficient 
grounds.  ...  At  the  same  time,  I  desire  to  say  distinctly  that  when  a  false 
statement  has  been  made,  the  questions  whether  there  were  reasonable 
grounds  for  believing  it,  and  what  were  the  means  of  knowledge  in  the  pos- 
session of  the  person  making  it,  are  most  weighty  matters  for  consideration. 
The  ground  upon  which  an  alleged  belief  was  founded  is  a  most  important 
test  of  its  reality.  I  can  conceive  many  cases  where  the  fact  that  an  alleged 
belief  was  destitute  of  all  reasonable  foundation  would  suffice  of  itself  to 
convince  the  court  that  it  was  not  really  entertained,  and  that  the  repre- 
sentation was  a  fraudulent  one."  * 

The  rule  may  therefore  be  regarded  as  settled  that  a  state- 
ment made  with  an  honest  belief  in  its  truth  carmot  render 
the  maker  liable  for  deceit,' '  though  the  absence  of  reasonable 
grounds  for  belief  may  go  to  show  that  the  belief  expressed 

o  Peek  V.  Derry,  37  Ch.  D.  541,  565.  »  Derry  «.  Peek,  14  App.  Ca.  375. 

"  It  is  stated  on  high  authority  that  a  representation,  believed  to  be  true  when 
made,  but  afterwards  discovered  to  be  false,  amounts  to  fraud  if  the  transaction  is 
allowed  to  continue  on  the  faith  of  it.  If  this  means  that  an  action  of  deceit  would 
lie,  there  must  be  something  said  or  done  confirmatory  of  the  statement  after  it  is 
known  to  be  false.    Lord  Blackburn  in  Brownlie  v.  Campbell,  5  App.  Ca.  p.  950. 

'  See  page  210,  note  1,  ante;  and  sees.  197-199  ante.  See  further  14  Harv. 
Law  Rev.  184. 
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was  not  really  entertained,  in  other  words  that  the  man  who 
made  the  statement  represented  himself  to  possess  a  belief 
which  he  did  not  possess.' 

It  may  well  happen  in  the  course  of  business  that  a  man  is 
tempted  to  assert  for  his  own  ends  that  which  he  wishes  to  be 
true,  which  he  does  not  know  to  be  false  but  which  he  strongly 
suspects  to  have  no  foundation  in  fact.  If  he  asserts  such 
a  thing  with  a  confident  assurance  of  belief,  or  if  he  neglects 
accessible  means  of  information,  his  statement  is  not  made  in 
an  honest  belief  of  its  truth;  he  may  have  taken  care  not  to 
acquaint  himself  with  inconvenient  facts. 

"  But  Peek  v.  Derry  has  settled  once  for  all  the  controversy  which  was 
weU  known  to  have  given  rise  to  very  considerable  difference  of  opinion  as 
to  whether  an  action  for  negligent  misrepresentation,  as  distinguished  from 
fraudulent  misrepresentation,  could  be  maintained."  •• 

Dishonest  motive  not  necessary.  There  is  another  aspect  of 
fraud  in  which  the  fraudulent  intent  is  absent  but  the  state- 
ment made  is  known  to  be  untrue.  Such  is  the  case  of  Pol- 
hill  V.  Walter,  cited  above.  That  decision  is  confirmed  by  the 
judgment  of  Lord  Cairns  in  Peek  v.  Gumey."  The  plaintiff  in 
that  case  had  purchased  shares  from  an  original  allottee  on  the 
faith  of  a  prospectus  issued  by  the  directors  of  a  company, 
and  he  brought  an  action  of  deceit  against  the  directors. 
Lord  Cairns  compared  the  statements  in  the  prospectus  with 
the  circumstances  of  the  company  at  the  time  they  were  made, 
and  came  to  the  conclusion  that  the  statements  were  not  justi- 
fied by  facts.  He  then  proceeded  to  point  out  that  though  these 
statements  were  false,  yet  the  directors  might  well  have 
thought,  and  probably  did  think,  that  the  undertaking  would 
be  a  profitable  one. 

"  But,"  he  says,  "  in  a  civil  proceeding  of  this  kind  aU  that  your  Lord- 
ships have  to  examine  is  the  question,  Was  there  or  was  there  not  misrepre- 
sentation in  point  of  fact?  And  if  there  was,  however  innocent  the  motive 
may  have  been,  your  Lordships  will  be  obliged  to  arrive  at  the  consequences 
which  would  properly  result  from  what  was  done." 

There  is  good  reason  for  such  a  rule;  if  a  man  chooses  to 
assert  what  he  knows  or  even  suspects  to  be  false,  hoping, 
perhaps  beheving,  that  all  will  turn  out  well,  he  cannot  be 
permitted  to  urge  upon  the  injured  party  the  excellence  of  the 
motives  with  which  he  did  him  a  wrong,  but  must  submit 

o  Angus  V.  Clifford,  [1891]  2  Ch.  (C.  A.)  463.  I"  L.  B.  6  H.  L.  409. 

1  See  Salisbury  v.  Howe,  87  N.  Y.  128,  H.  &  W.  302  n. 
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to  the  natural  inferences  and  results  which  follow  upon  his 
conduct.' 

224.  Intent  that  it  be  acted  upon  by  injured  party.  The  re- 
presentation must  be  made  with  the  intention  that  it  should  be 
acted  upon  by  the  injured  party. 

We  may  divide  this  proposition  into  two  parts.  (1)  The 
representation  need  not  be  made  to  the  injured  party;  (2)  it 
must  be  made  with  the  intention  that  he  should  act  upon  it. 

(1)  Levy  sold  a  gun  to  the  father  of  Langridge  for  the  use 
of  himself  and  his  sons,  representing  that  the  gun  had  been 
made  by  Nock  and  was  "a  good,  safe,  and  secure  gun": 
Langridge  used  the  gun;  it  exploded,  and  so  injured  his 
hand  that  amputation  became  necessary.  He  sued  Levy  for 
the  false  representation,  and  the  jury  found  that  the  gun  was 
unsafe,  was  not  made  by  Nock,  and  found  generally  for  the 
plaintiff.  It  was  urged,  in  arrest  of  judgment,  that  Levy 
could  not  be  Uable  to  Langridge  for  a  representation  not 
made  to  him;  but  the  Court  of  Exchequer"  held  that,  since 
the  gun  was  sold  to  the  father  to  be  used  by  his  sons,  and 
the  false  representation  made  in  order  to  effect  the  sale,  and  as 

"  there  was  fraud,  and  damage,  the  result  of  that  fraud,  not  from  an  act 
remote  and  consequential,  but  one  contemplated  by  the  defendant  at  the 
time  as  one  of  its  results,  the  party  guilty  of  the  fraud  is  responsible  to 
the  party  injured."  ^ 

(2)  In  Peek  v.  Gurney '  directors  were  sued  by  persons  who 
had  purchased  shares  in  a  company  on  the  faith  of  false  state- 
ments contained  in  a  prospectus  issued  by  the  directors.  The 
plaintiffs  were  not  those  to  whom  shares  had  been  allotted 
on  the  first  formation  of  the  company ;  they  had  purchased 
their  shares  from  such  allottees.  It  was  held  that  the  pro- 
spectus was  only  addressed  to  the  first  applicants  for  shares; 
that  the  intention  to  deceive  could  not  be  supposed  to  extend 

»  Langridge  v.  Levy,  2  M.  &  W.  519.  !>  L.  E.  6  H.  L.  377. 

>  Boyd's  Exrs.  v.  Browne,  6  Pa.  St.  310. 

'  Putting  on  the  market  an  article  known  to  the  vendor  to  be  dangerously 
defective  may  render  him  liable  to  a  third  person  injured  thereby.  Huset  v 
Case  Threshing  Machine  Co.,  120  Fed.  Rep.  865;  Kuelling  v.  Lean  Mfg.  Co., 
183  N.  Y.  78;  Lewis  v.  Terry,  111  Cal.  39;  State  v.  Fox,  79  Md.  514. 

Representations  intended  to  be  communicated  to  the  plaintiff  are  illus- 
trated by  representations  made  to  a  commercial  agency  and  acted  upon 
by  its  patrons.  Eaton  v.  Avery,  83  N.  Y.  31;  Tindle  v.  Birkett,  171  N.  Y. 
520.    See  Stevens  v.  Ludlum,  46  Minn.  160,  H.  &  W.  280. 
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to  others  than  these :  and  that  on  the  allotment "  the  prospectus 
had  done  its  work;  it  was  exhausted."  * 
The  law  had  been  so  stated  in  an  earlier  case. 

"  Every  man  must  be  held  responsible  for  the  consequences  of  a  false 
representation  made  by  him  to  another  upon  which  a  third  person  acts, 
and  so  acting  is  injured  or  damnified,  provided  it  appear  that  such  false 
representation  was  made  with  the  intent  that  it  should  he  acted  upon  by  such 
tliird  person  in  the  manner  that  occasions  the  injury  or  loss.  .  .  .  But  to 
bring  it  within  the  principle,  the  injury,  I  apprehend,  must  be  the  immedi- 
ate and  not  the  remote  consequence  of  the  representation  thus  made."  " 

But  if  a  prospectus  is  only  a  part  of  a  scheme  of  fraud  main- 
tained by  false  statements  deliberately  inserted  in  the  press, 
its  effect  is  not  held  to  be  exhausted  by  the  allotment  of  shares, 
and  its  falsehoods  will  afford  ground  for  an  action  of  deceit  to 
others  than  the  allottees.*    - 

225.  Injured  party  must  act  upon  it.  The  representations 
must  actually  deceive. 

"In  an  action  of  deceit  the  plaintiff  cannot  establish  a  title  to  relief 
simply  by  showing  that  the  defendants  have  made  a  fraudulent  statement : 
he  must  also  show  that  he  was  deceived  by  the  statement  and  acted  upon  it 
to  his  prejudice."  " 

Thomas  bought  a  cannon  of  Horsfall.  The  cannon  had  a 
defect  which  made  it  worthless,  and  Horsfall  had  endeavored 
to  conceal  this  defect  by  the  insertion  of  a  metal  plug  into 
the  weak  spot  in  the  gun.  Thomas  never  inspected  the  gun; 
he  accepted  it,  and  upon  using  it  for  the  purpose  for  which  he 
bought  it  the  gun  burst.  It  was  held  that  the  attempted  fraud, 
having  had  no  operation  upon  his  mind,  did  not  exonerate 
him  from  paying  for  the  gun.  "  Tf  the  plug,  which  it  was  said  was 
put  in  to  conceal  the  defect,  had  never  been  there,  his  position 
would  have  been  the  same;  for,  as  he  did  not  examine  the  gun 
or  form  any  opinion  as  to  whether  it  was  sound,  its  condition 
did  not  affect  him."  "=' 

This  judgment  has  been  severely  criticized  by  high  author- 
ity,' but  it  seems  to  be  founded  in  reason,  and  a  recent  case 

"  Barrv  v.  Croskey,  2  J.  &  H.  1,  p.  22. 

6  Andrews  ».  Mockford,  [1896]  1  Q.  B.  (C.  A.)  372. 

c  Arkwright  v.  Newbold,  17  Ch.  D.  324.        "J  Horsfall  v.  Thomas,  1 H.  &  C.  90. 

'  See  dicta  of  Cockburn,  Smith  v.  Hughes,  L.  R.  6  Q.  B.  at  p.  605. 

>  Hunnewell  v.  Duxbury,  154  Mass.  286,  H.  &  W.  303.  See  Morgan  v. 
Skiddy,  62  N.  Y.  319;  Brackett  v.  Griswold,  112  N.  Y.  454. 

'  But  one  who  puts  on  the  market  a  dangerously  defective  article  con- 
cealing the  defect  is  liable  as  for  deceit  to  any  one  injured  thereby.  See 
sec.  224,  note  2, 1 
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has  been  decided  on  the  same  principle.  Action  was  brought 
by  an  omnibus  company  to  restrain  an  omnibus  proprietor 
from  so  painting  and  lettering  his  omnibuses  as  to  induce  the 
public  to  believe  that  they  were  the  plaintiffs'.  The  learned 
judge  who  tried  the  case  viewed  two  omnibuses,  and  decided 
against  the  defendant  on  the  ground  that  the  painting  of  his 
omnibus  was  calculated  to  deceive  the  public.  The  Court  of 
Appeal  dismissed  the  action  on  the  ground  that  there  was  no 
evidence  that  any  member  of  the  public  had  actually  been 
deceived." ' 

We  may  lay  down  the  general  rule  that  deceit  which  does 
not  affect  conduct  cannot  create  liabilities.^ 

(2)  Effect  of  Fraud 

We  may  now  consider  the  effect  of  fraud,  such  as  we  have 
described  it  to  be,  upon  rights  ex  contractu. 

226.  Remedies  ex  delicto.  Apart  from  contract,  the  person 
injured  by  fraud,  such  as  we  have  described,  has  the  common 
law  action  for  deceit,  and  may  recover  by  that  means  such 
damage  as  he  has  sustained;  an  analogous  remedy  exists  in 
equity  where  the  plaintiff  would  otherwise,  as  in  cases  of  fraud 
by  directors,  have  to  bring  a  nimiber  of  separate  actions  of 
deceit,  or  would  for  some  reason  be  destitute  of,  legal  remedy.' ' 
These  remedies  are  not  confined  to  fraud  ak  affecting  the 
formation  of  contract;  they  apply  to  any  fraudjilent  state- 
ment which  leads  the  person  to  whom  it  is  made  to  alter  his 
position  for  the  worse. 

227.  Remedies  ex  contractu.  But  we  have  to  consider  fraud 
and  its  effects  in  relation  to  contract.  We  must  therefore  ask 
what  are  the  remedies  ex  contractu  open  to  one  who  finds  that 
he  has  been  induced  to  enter  into  a  contract  by  fraud. 

1.  He  may  affirm  the  contract  and  ask  for  a  fulfillment  of  its 

"  London  General  Omnibua  Co.  0.  Lavell,  [1902]  1  Ch.  (0.  A.)  135. 

»  Peek  V.  Gurney,  L.  E.  6  H.  L.  at  p.  390;  Barry  v.  Croskey,  2  J.  &  H.  30. 

'  But  see  Stone  v.  Carlan,  (N.  Y.)  3  Code  Reporter,  67, 13  Law  Reporter, 
360  ;  T.  A.  Vulcan  v.  Myers,  139  N.  Y.  364 ;  Weinstock  v.  Marks,  109  Gal. 
529. 

2  Slaughter's  Adm'r  v.  Gerson,  13  WaU.  (U.  S.)  379,  H.  &  W.  307  n. 
Sheldon  r.  Davidson,  85  Wis.  138,  H.  &  W.  295;  Long  v.  Warren,  68  N.  Y. 
426  ;  (cf .  Albany  City  Sav.  Inst.  v.  Burdick,  87  N.  Y.  40 ;  Schumaker  v. 
Mather,  133  N.  Y.  590) ;  Brackett  v.  Griswold,  112  N.  Y.  454 ;  Lewis 
V.  Jewell,  151  Mass.  345,  H.  &  W.  306. 

»  Mack  V.  Latta,  178  N.  Y.  525. 
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terms  or  damages  for  such  loss  as  he  has  sustained  by  their 
non-fulfillment.^ 

He  cannot,  however,  enforce  a  fulfillment  of  the  terms  of 
the  contract  unless  the  false  statement  by  which  he  has  been 
deceived  is  of  such  a  character  as  to  take  effect  by  way  of 
estoppel.  The  nature  of  the  liability  which  may  arise  from 
the  application  of  this  rule  of  evidence  has  been  explained 
elsewhere,  and  is  not  limited  to  cases  in  which  the  relations  of 
the  parties  originated  in  contract." 

In  like  manner  one  who  has  been  induced  to  purchase  a 
chattel  by  fraud  may  retain  the  chattel  and  sue  for  loss  sus- 
tained by  the  fraud. 

But  the  exercise  of  this  right  must  depend  on  the  nature  of 
the  contract.  A  man  cannot  remain  a  shareholder  and  sue  the 
company  of  which  he  is  a  member,  though  he  was  induced  to 
purchase  shares  by  the  fraud  of  the  directors.  Nor  can  he  divest 
himself  of  the  character  of  a  shareholder,  and  so  put  himself 
in  a  position  to  sue,  after  the  company  has  gone  into  liquida- 
tion.* 

2.  He  may  avoid  the  contract,  either  by  taking  active  steps 
to  get  it  canceled  in  the  Chancery  Division  on  the  ground  of 
fraud,^  or  by  resisting  a  suit  for  specific  performance,'  or  an 
action  for  damages  brought  in  respect  of  it.* 

3.  If  after  becoming  aware  of  the  fraud  he  does  not  give 
notice  of  his  intention  to  avoid  the  contract,  he  may  lose  his 
option  to  afSim  or  avoid  the  contract,  .and  may  be  thrown 
back  upon  the  action  for  deceit. 

This  loss  of  his  right  to  affirm  or  avoid  may  accrue  —  firstly, 
if  he  takes  any  benefit  under  the  contract  or  does  any  act 
which  amounts  to  an  affirmation  of  it.° 

"  Ante,  sec.  218.  *  Houldsworth  v.  City  of  Glasgow  Bank,  5  App.  Ca.  317. 

'  Vail  V.  Reynolds,  118  N.  Y.  297.  '  Ante,  sec.  206. 

'  Margraf  v.  Muir,  57  N.  Y.  155;  Brown  v.  Pitcairn,  148  Pa.  St.  387; 
KeUy  V.  Cent.  Pac.  Ry.,  74  Cal.  557. 

*  Brown  v.  Montgomery,  20  N.  Y.  287;  Smith  v.  Comitryman,  30  N.  Y. 
655.  Or  he  may  disaffirm  and  recover  in  an  appropriate  action  what  he  may 
have  parted  with.  Hennequin  v.  Naylor,  24  N.  Y.  139  ;  Thurston  v.  Blan- 
chard,  22  Pick.  (Mass.)  18;  or  retake  goods  without  action  if  he  can  do  so 
peaceably.  Smith  v.  Hale,  158  Mass.  178. 

^  "  The  invariable  rule  is  that  the  right  to  rescind  may  be  exercised  upon 
discovery  of  the  fraud;  but  any  act  of  ratification  of  a  contract,  after  know- 
ledge of  the  facts  authorizing  a  rescission,  amounts  to  an  affirmance,  and 
terminates  the  right  to  rescind."  Crooks  ®.  Nippolt,  44  Minn.  239;  Bach?;. 
Tuch,  126  N.  Y.  53;  Droege  v.  Ahrens,  163  N.  Y.  466;  O'Donald  v.  Constant, 
82  Ind.  212. 
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Or  secondly,  if  before  he  makes  his  choice  circumstances 
have  so  altered  that  the  parties  can  no  longer  be  replaced  in 
their  former  position.^  Such  would  be  the  case  of  a  share- 
holder induced  to  take  shares  by  false  statements  in  a  pro- 
spectus, if  a  winding-up  petition  should  be  presented,  or,  a 
fortiori,  if  the  company  should  go  into  liquidation,  before  he 
can  disaffirm." ' 

Or  thirdly,  since  the  contract  is  voidable,  not  void,  —  is  valid 
until  rescinded, — if  third  parties  bona  fide  and  for  value  acquire 
property  or  possessory  rights  in  goods  obtained  by  fraud,  these 
rights  are  valid  against  the  defrauded  party.*  ^ 

There  is  now  but  one  exception  to  this  rule. 

If  the  fraud  take  the  form  of  personation;  if  A  obtains 
goods  from  X  by  falsely  representing  himself  to  be  C  or  Cs 
agent,  and  then  sells  the  goods  to  M,  M  acquires  no  title, 
though  he  is  ignorant  of  the  fraud  and  has  paid  for  the 
goods."  * 

But  a  shareholder  who,  banning  to  suspect  fraud,  fails  to 
pay  calls,  whereupon  his  shares  are  forfeited  and  he  becomes 
merely  a  debtor  to  the  company  may,  without  further  repudiar 
tion,  resist  payment  of  his  debt  on  the  plea  of  fraud.* 

Lapse  of  time  has  of  itself  no  effect  in  determining  the  rights 
of  the  defrauded  party.  But  lapse  of  time  coupled  with  know- 
ledge of  the  fraud  may  furnish  evidence  of  intention  to  aflSrm, 
and  will  in  any  event  increase  the  chance  that  by  change  in 

a  Whiteley's  case,  [1899]  1  Ch.  770;  Oakes  ».  Tarquand,  L.  E.  2  H.  L.  325. 

t  Babcoek  v.  Lawson,  4  Q.  B.  D.  394. 

"  Cundy  v.  Lindsay,  3  App.  Ca.  459;  HoUins  ».  Fowler,  L.  R.  7  H.  L.  757.  By  24  & 
25  Vict.  c.  96,  9.  lOU,  in  tlie  case  of  goods  obtained  by  false  pretenses,  the  title  of  the 
defrauded  owner  r«vested.  in  him  if  the  swindler  was  prosecuted  to  conviction  by  or 
on  behalf  of  the  owner,  and  he  might  recover  the  goods  from  an  innocent  purchaser 
for  value.  The  Sale  of  Goods  Act,  56  &  57  Vict.  u.  71,  s.  24  (2),  overrides  this  provi- 
sion. The  title  to  goods  thus  obtained  does  not  revest  upon  conviction,  though  the 
convicting  court  may  make  an  order  for  their  restitution.  Bentley  v.  Vilmont,  12 
App.  Ca.  471. 

<i  Aaron's  Reefs  v.  Twiss,  [1896]  A.  C.  273. 

'  "  A  court  of  equity  is  always  reluctant  to  rescind,  unless  the  parties 
can  be  put  back  in  statu  quo."  Grymes  v.  Sanders,  93  U.  S.  65;  Bassett  v. 
Brown,  105  Mass.  551;  Bostwick  v.  Ins.  Co.,  116  Wis.  392;  Rigdon  v.  Wal- 
cott,  141  III.  649. 

2  See  Lantry  v.  Wallace,  182  U.  S.  536;  Howard  v.  Turner,  155  Pa.  St. 
349. 

'  Rowley  v.  Bigelow,  12  Pick.  (Mass.)  307;  Dettra  v.  Kestner,  147  Pa.  St. 
566;  Paddon  v.  Taylor,  44  N.  Y.  371. 

*  Barker  v.  Dinsmore,  72  Pa.  St.  427;  Hentz  v.  Miller,  94  N.  Y.  64;  Peters 
Co.  V.  Lesh,  119  Ind.  98. 
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the  position  of  the  parties  or  the  acquisition  of  rights  by  a 
third  party  the  right  to  rescind  may  be  lost." ' 

IV.    DURESS 

228.  Nature  and  effect  of  duress.  A  contract  is  voidable  at 
the  option  of  one  of  the  parties  if  he  have  entered  into  it  under 
duress. 

Duress  consists  in  actual  or  threatened  violence  or  imprison- 
ment; the  subject  of  it  must  be  the  contracting  party  himself, 
or  his  wife,  parent,  or  child;  and  it  must  be  inflicted  or  threat- 
ened by  the  other  party  to  the  contract,  or  else  by  one  acting 
with  his  knowledge  and  for  his  advantage.*  ^ 

A  contract  entered  into  in  order  to  relieve  a  third  person 
from  duress  is  not  voidable  on  that  ground;  though  a  simple 
contract,  the  consideration  for  which  was  the  discharge  of  a 
third  party  by  the  promisee  from  an  illegal  imprisonment, 
would  be  void  for  imreality  of  consideration." 

Nor  is  a  promise  voidable  for  duress  which  is  made  in  con- 
sideration of  the  release  of  goods  from  detention.'  If  the 
detention  is  obviously  wrongful  the  promise  would  be  void 
for  want  of  consideration;  *  if  the  legality  of  the  detention  was 
doubtful  the  promise  might  be  supported  by  a  compromise. 
But  money  paid  for  the  release  of  goods  from  wrongful  deten- 
tion may  be  recovered  back  in  virtue  of  the  quasi-contractual 

"  Charter  ».  Trevelyan,  H  CI.  &  F.  714;  Clough  v.  L.  &  N.  W.  E.  Co.,  L.  K.  7  Ex.  3. 

6  1  RoUe,  Abr.  688. 

■^  Huscombe  v.  Standing,  Cro.  Jac.  187. 

'  Williamson  v.  Ry.,  29  N.  J.  Eq.  311;  Baird  v.  Mayor,  96  N.  Y.  567; 
Grymes  v.  Sanders,  93  U.  S.  55. 

^  While  some  American  states  confine  the  doctrine  of  duress  within  the 
cases  specified  by  the  early  common  law,  the  modern  tendency  is  to  include 
all  such  threats  as  would  overcome  the  will  of  a  person  of  ordinary  firmness. 
Morse  v.  Woodworth,  155  Mass.  233,  H.  &  W.  308.  And  some  recent  cases 
reject  this  average  standard  and  simply  inquire  whether  the  threats  did  in 
fact  overcome  the  will  of  the  person  in  question.  Silsbee  v.  Webber,  171 
Mass.  378,  H.  &  W.  788;  Galusha  v.  Sherman,  105  Wis.  263,  H.  &  W.  792. 
See  Radich  v.  Hutchins,  95  U.  S.  210;  Parmentier  v.  Pater,  13  Or.  121; 
Spaids  V.  Barrett,  57  III.  289;  McPherson  v.  Cox,  86  N.  Y.  472.  The  cases 
tend  to  assimilate  duress  to  the  doctrines  of  undue  influence.  Galusha  v. 
Sherman,  supra;  Adams  v.  Irving  Bank,  116  N.  Y.  606;  Foote  v.  De  Poy 
(Iowa),  102  N.  W.  Rep.  112. 

'  But  see  Sasportas  v.  Jennings,  1  Bay  (S.  C.)  470;  Collins  v.  Westbury, 
2Bay,211;  Spaids  v.  Barrett,  sttpra;  McPhersonj).  Cox,  swpm;  Lonerganv. 
Buford,  148  U.  S.  581. 

«  Tolhurst  V.  Powers,  133  N.  Y.  460,  H.  &  W.  174. 
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relation  created  by  the  receipt  of  money  by  one  person  which 
rightfully  belongs  to  another." ' 

The  Court  of  Appeal  has  recently  held  that  moral  pressure, 
such  as  a  threat  to  prosecute  a  near  relation,  will  amount  to 
duress:  I  will  state,  at  the  close  of  the  chapter  on  Legality  of 
Object,  some  reasons  for  venturing  respectfully  to  question 
this  decision. 

V.   UNDUE   INFLUENCE 

229.  Fraud  in  equity.  I  have  mentioned  that  the  use  of  the 
term  "fraud"  has  been  wider  and  less  precise  in  the  chancery 
than  m  the  common  law  courts.  This  followed  necessarily 
from  the  remedies  which  they  respectively  administered. 
Common  law  gave  damages  for  a  wrong,  and  was  compelled 
to  define  with  care  the  wrong  which  furnished  a  cause  of  action. 
Equity  refused  specific  performance  of  a  contract,  or  set  aside 
a  transaction,  where  one  party  had  acted  unfairly  by  the 
other.  Thus  "fraud"  at  common  law  is  a  false  statement  such 
as  is  described  in  the  preceding  section:  "fraud"  in  equity  has 
often  been  used  to  mean  unconscientious  dealing. 

One  form  of  such  dealing  is  commonly  described  as  the 
exercise  of  "undue  influence."  The  subject  can  only  be  dealt 
with  here  in  outline.  Whether  or  no  relief  is  granted  in  any 
given  case  must  often  depend  on  the  view  taken  by  the  court 
of  the  character  or  tendency  of  a  number  of  transactions 
extending  over  a  considerable  time. 

230.  Definition  of  undue  influence.  But  we  must  find  a 
definition  of  undue  influence;  and  then  proceed  to  consider 
and  classify  the  circumstances  which  create  it;  and  we  may 
be  aided  in  the  process  of  classification  by  certain  principles 
which  equity  judges  have  laid  down  as  to  the  enforcement 
of  promises  or  gifts  made  for  no  consideration  or  for  a  con- 
sideration wholly  disproportionate  to  the  value  of  the  thing 
promised  or  given. 

Lord  Selborne  supplies  a  definition  in  The  Earl  of  Aylesford 
V.  Morris.''  Speaking  of  the  cases  "which,  in  the  language  of 
Lord  Hardwicke,  raise,  from  the  circumstances  and  conditions 
of  the  parties  contracting,  a  presumption  of  fraud,"  he  says:  — 

<■  Atlee  V.  Blackhouae,  3  M.  &  W.  633;  see  post,  Quasi-Contraot.         i"  8  Ch.  490. 

'  Fargusson  v.  Winslow,  34  Minn.  384;  Stenton  v.  Jerome,  54  N.  Y.  480; 
Briggs  V.  Boyd,  56  N.  Y.  289;  Lonergan  v.  Buford,  supra. 
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"  Fraud  does  not  here  mean  deceit  or  circumvention;  it  means  an  uncon- 
scientious use  of  the  power  arising  out  of  these  circumstances  and  conditions; 
and  when  the  relative  position  of  the  parties  is  such  as  prima  facie  to  raise 
this  presumption,  the  transaction  cannot  stand  unless  the  person  claiming 
the  benefit  of  it  is  able  to  repel  the  presumption  by  contrary  evidence, 
proving  it  to  have  been,  in  point  of  fact,  fair,  just,  and  reasonable."  ■• 

The  principles  to  which  I  alluded  are  these:  — 

(a)  that  equity  will  not  enforce  a  gratuitous  promise  even 

though  it  be  under  seal;"  ^ 
(6)  that  the  acceptance  of  a  voluntary  donation  throws 

upon  the  person  who  accepts  it  the  necessity  of  proving  "that 

the  transaction  is  righteous"  ;  * ' 

(c)  that  inadequacy  of  consideration  is  regarded  as  an  ele- 
ment in  raising  the  presumption  of  undue  influence  or  fraud; "  * 

(d)  but  that  mere  inadequacy  of  consideration  will  not 
(according  to  the  strong  tendency  of  judicial  opinion)  amount 
to  proof  of  either." ' 

So  the  question  which  we  have  to  discuss  may  be  put  thus: 
—  AVhen  a  man  demands  equitable  remedies,  either  as  plaintiff 
or  defendant,  seeking  to  escape  or  avoid  a  grant  or  promise 
made  gratuitously  or  for  a  very  inadequate  consideration, 
what  must  he  show  in  addition  to  this  in  order  to  raise  the 
presumption  that  undue  influence  has  been  at  work? 

The  cases  fall  into  three  fairly  distinct  groups:  — 

"  Kekewich  v.  Manning,  1  D.  M.  6. 188.         '  Hoghton  v.  Hoghton,  15  Beav.  299. 
'  Wood  V.  AbT&y,  3  Mad.  423.  ^  Coles  v.  Trecothick,  9  Ves.  2i6. 

1  "  In  all  transactions  between  parties  occupying  relations,  whether  legal, 
natural  or  conventional  in  their  origin,  in  which  confidence  is  naturally 
inspired,  or  in  fact  reasonably  exists,  the  burden  of  proof  is  thrown  upon  the 
person  in  whom  the  confidence  is  reposed,  and  who  has  acquired  an  advan- 
tage, to  show  affirmatively  not  only  that  no  deception  was  practiced  therein, 
no  undue  influence  used,  and  that  all  was  fair,  open  and  volimtary,  but  that 
it  was  well  understood."  Hall  v.  Otterson,  52  N.  J.  Eq.  522,  628 ;  Slack  v. 
Rees,  (N.  J.)  59  Atl.  466. 

'  Crandall  v.  Willig,  166  111.  233.  Nor  correct  an  executed  conveyance  as 
against  the  donor.   Eaton  v.  Eaton,  15  Wis.  259. 

'  This  does  not  seem  to  be  so  in  the  United  States  except  in  cases  where 
there  is  a  special  relation  shown  or  the  proof  establishes  that  the  donee  has 
in  fact  acquired  some  undue  influence.    See  Willemin  v.  Dunn,  93  111.  511 
Pressley  v.  Kemp,  16  S.  C.  334  ;   Haydock  v.  Haydock,  34  N.  J.  Eq.  570 
Brown  v.  Mercantile  Trust  Co.  87  Md.  377;  Cowee  v.  Cornell,  75  N.  Y.  91, 99 
Barnard  v.  Gantz,  140  N.  Y.  249. 

*  Wormack  v.  Rogers,  9  Ga.  60;  Talbott  v.  Hooser,  12  Bush  (Ky.)  408; 
Allore  V.  JeweU,  94  U.  S.  506. 

'  Seymour  v.  Delancy,  3  Cow.  (N.  Y.)  445;  Erwin  v.  Parham,  12  How. 
(U.  S.)  197.   Bispham,  Princ.  of  Eq.  §  219. 


222  THE  FORMATION  OF  CONTRACT  [Part  II 

231.  Presumption  from  inequality  of  parties.  (1)  There  are 
cases  in  which  the  court  will  regard  the  transaction  as  frima 
facie  unfair,  and  require  the  person  who  has  benefited  to  show 
that  it  is  in  fact  fair  and  reasonable. 

Formerly  the  usury  laws  were  supposed  to  protect  the 
borrower;  while  the  vendor  of  a  reversionary  interest  was 
protected  by  a  rule  of  equity  which  required  the  piu-chaser, 
at  any  time,  to  show  that  he  had  given  value  for  his  bargain.^ 

Quite  recently  the  Moneylenders  Act  of  1900  °  has  enabled 
any  court  (including  county  courts),  in  any  proceedings  taken 
by  a  money  lender  for  the  recovery  of  money  lent,  to  reopen 
the  transaction  if  satisfied  — 

"that  the  interest  charged  in  respect  of  the  sums  actually  lent  is  excessive, 
or  that  the  amounts  charged  for  expenses,  inquiries,  fines,  bonus,  pre- 
mium, renewals,  or  any  other  charges,  are  excessivB,  and  that  in  either  case 
the  transaction  is  harsh  and  unconscionable  or  is  otherwise  such  that  a 
court  of  equity  would  give  relief." 

The  cases  decided  under  this  act  have  been  exhaustively 
summarized  in  the  judgment  of  Channell,  J.,  in  Carringtons 
•  Ldmited  v.  Smith,"  and  it  is  enough  to  say  that  the  court  will 
treat  a  transaction  as  harsh  and  unconscionable  not  necessarily 
because  there  was  oppression  or  advantage  taken  of  one  party 
by  the  other,  but  because  the  rate  of  interest  was  excessive, 
having  regard  to  all  the  circumstances  of  the  case,  among  others 
to  the  character  and  value  of  the  security  given  for  the  debt."  ^ 

The  usury  laws  are  repealed,  and  the  rule  of  equity  as  to 
reversions  is  set  aside  by  31  &  32  Vict.  c.  4.  So,  apart  from 
the  Moneylenders  Act,  we  are  left  to  the  action  of  the  courts 
which  will  protect  that  one  of  two  parties  who  has  dealt  with 
the  other  on  unequal  terms  as  to  age,  knowledge,  or  position." 

If  one  of  the  parties  was  uneducated  or  inexperienced,  deal- 

«  63  &  64  Vict.  c.  51.  "  [1906],  K.  B.  79. 

"  Saunders  v.  Newbold,  [1905]  1  Ch.  (C.  A.)  260. 
<*  James  v.  Kerr,  40  Ch.  at  p.  460. 

'  A  sale  of  a  vested  reversionary  interest  stands  on  the  same  ground  as 
the  sale  of  any  other  property.  Cribbens  v.  Markwood,  13  Gratt.  (Va.)  495; 
Davidson  v.  Little,  10  Pa.  St.  245  (but  see  Poor  v.  Hazleton,  15  N.  H. 
564  ;  Nimmo  v.  Davis,  7  Texas,  26).  Or  the  sale  of  a  legacy.  Parmeke 
V.  Cameron,  41  N.  Y.  392.  But  the  sale  of  a  mere  expectancy  is  apparently 
absolutely  of  no  effect.  Boynton  v.  Hubbard,  7  Mass.  112  ;  Alves  v.  Schle- 
singer,  81  Ky.  290.   Cf.  Hoyt  v.  Hoyt,  61  Vt.  413. 

'  See  Butler  v.  Duncan,  47  Mich.  94;  Brown  v.  Hall,  14  R.  I.  249.  The  legal 
rate  of  interest  is  regulated  by  statute  in  most  American  states.  See  Stimson, 
Am.  St.  Law,  §§4811,  4830-4837. 
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ing  with  a  person  of  knowledge  and  experience; '  or  if  he 
was  in  urgent  need  and  was  thereby  induced  to  sacrifice 
future  advantage,*  the  burden  of  proof  rests,  without  ques- 
tion, upon  the  party  benefited  to  show  that  the  presumption 
of  undue  influence  is  unfounded. 

"  In  ordinary  cases  each  party  to  a  bargain  must  take  care  of  his  own  in- 
terest, and  it  will  not  be  presumed  that  undue  advantage  or  contrivance  has 
been  resorted  to  on  either  side;  but  in  the  case  of  '  the  expectant  heir,'  or  of 
persons  under  pressure  without  adequate  protection,  and  in  the  case  of 
dealings  with  uneducated,  ignorant  persons,  the  burden  of  showing  the 
fairness  of  the  transaction  is  thrown  on  the  person  who  seeks  to  obtain  the 
benefit  of  the  contract."  « 

232.  Presumption  from  special  relations.  (2)  In  the  next 
group  of  cases  the  transaction  is  not,  on  the  face  of  it,  unfair. 
The  party  who  seeks  redress  is  of  full  capacity,  has  been  within 
reach  of  good  advice,  and  is  in  no  such  immediate  want  as 
would  put  him  at  the  mercy  of  an  unscrupulous  speculator.* 
Here  the  exercise  of  undue  influence  will  not  be  assumed  unless 
certain  relations,  parental  or  confidential,  are  shown  to  exist 
between  the  parties.  Then  a  presumption  of  influence  arises, 
and  can  only  be  rebutted  by  proof  that  the  donor  or  promisor 
has  been  "placed  in  such  a  position  as  will  enable  him  to  form 
an  entirely  free  and  unfettered  judgment  independent  altogether 
of  any  sort  of  control."  ' 

The  court  will  not  necessarily  set  aside  a  gift  or  promise 
made  by  a  child  to  its  parents,  by  a  client  to  his  solicitor, 
by  a  patient  to  his  medical  man,  by  a  cestui  que  trust  to  his 
trustee,  by  a  ward  to  his  guardian,  or  by  any  person  to  his 
spiritual  advisor;  but  such  relations  call  for  proof  that  the 
party  benefited  did  not  take  advantage  of  his  position.'  As 
was  said  by  Lord  Eldon  in  Huguenin  v.  Baseky,^  where  a  lady 
made  over  her  property  to  a  clergyman  in  whom  she  reposed 
confidence,  — 

"  The  question  is  not  whether  she  knew  what  she  was  doing,  had  done, 
or  proposed  to  do,  but  how  that  intention  was  produced:  whether  all  that 

"  O'Rorke  v.  Bolingbroke,  2  App.  Ca.  at  p.  823. 

'>  Hoghton  V.  Hoghton,  15  Beav.  299. 

<=  Archer  v.  Hudson,  7  Beav.  560.  ^  14  Ves.  273. 

>  Green  v.  Roworth,  113  N.  Y.  462;  AUore  v.  Jewell,  94  U.  S.  506. 

2  Peugh  V.  Davis,  96  U.  S.  332. 

'  HaU  V.  Perkins,  3  Wend.  (N.  Y.)  626,  H.  &  W.  311;  Tucke  v.  Buchholz, 
43  Iowa,  415;  White  v.  Ross,  160  111.  56;  Nesbit  v.  Lockman,  34  N.  Y.  167; 
Fisher  v.  Bishop,  108  N.  Y.  25;  Slack  v.  Rees  (N.  J.), 59  Atl.  466.  See  classi- 
fication in  Doheny  v.  Lacy,  168  N.  Y.  213,  222. 
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care  and  providence  was  placed  around  her,  as  against  those  who  advised 
her,  which  from  their  situation,  and  relation  in  respect  to  her,  they  were 
bound  to  exert  on  her  behalf."  ' 

The  law  as  laid  down  by  Lord  Eldon  has  been  followed 
in  a  long  series  of  decisions.  It  is  enough  to  mention  two  of 
the  most  recent. 

In  Powell  V.  Powell"  a  settlement  executed  by  a  young 
woman,  under  the  influence  of  her  stepmother,  by  which  she 
shared  her  property  with  the  children  of  the  second  marriage, 
was  set  aside  though  a  solicitor  had  advised  the  plaintiff.  The 
solicitor  was  acting  for  the  other  parties  to  the  settlement  as 
well  as  for  the  plaintiff,  and  it  appeared  that  although  he  ex- 
pressed disapproval  of  the  transaction  he  had  not  carried  his 
disapproval  to  the  point  of  withdrawing  his  services. 

Wright  v.  Carter  *  shows  how  difficult  it  is  to  maintain  the 
validity  of  a  gift  or  sale  made  by  a  client  to  his  solicitor.  It 
was  laid  down  that  in  the  case  of  a  gift  the  relation  of  solicitor 
and  client  must  have  ceased;  the  client  must,  from  the  outset 
of  the  transaction,  be  in  receipt  of  independent  advice;  and 
this  advice  must  be  given  with  the  fullest  knowledge  of  every 
material  consideration.  In  the  case  of  a  sale  the  client  must 
be  fully  informed  as  to  what  is  he  doing:  he  must  have  com- 
petent independent  advice :  and  the  price  must  be  such  as  the 
court  would  consider  to  be  fair.^ 

233.  No  presumption.  (3)  Where  there  are  no  such  rela- 
tions between  the  parties  as  create  a  presumption  of  influence, 
the  burden  of  proof  rests  on  the  donor  or  promisor  to  show 
that  undue  influence  was,  in  fact,  exercised.'  If  this  can  be 
shown  the  courts  will  give  relief. 

"The  principle  applies  to  every  case  where  influence  is  acquired  and 
abused,  where  confidence  is  reposed  and  betrayed.  The  relations  with 
which  the  court  of  equity  most  ordinarily  deals  are  those  of  trustee  and 
cestui  que  trust,  and  such  like.  It  applies  specially  to  those  cases,  for  this 
reason  and  for  this  reason  only,  that  from  those  relations  the  court  presumes 
confidence  put  and  influence  exerted.  Whereas  in  all  other  cases  where  those 
relations  do  not  subsist,  the  confidence  and  the  influence  must  be  proved 
extrinsically;  but  where  they  are  proved  extrinsically,  the  rules  of  reason 
"  [1900]  1  Ch.  243.  6  [1903]  1  Cli.  (C.  A.)  27. 

1  See  Ross  v.  Conway,  92  Cal.  632;  Dowie  v.  Drisooll,  203  111.  480;  Marx 
V.  McGlynn,  88  N.  Y.  357. 

2  Nesbit  V.  Lockman,  34  N.  Y.  167;  Whitehead  v.  Kennedy,  69  N.  Y. 
462;  Ross  v.  Payson,  160  111.  349;  Whipple  v.  Barton,  63  N.  H.  613;  Dunn 
V.  Dunn,  42  N.  J.  Eq.  431. 

«  Cowee  V.  Cornell,  75  N.  Y.  91 ;  Doheny  v.  Lacy,  168  N.  Y.  213. 
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and  common  sense  and  the  technical  rules  of  a  court  of  equity  are  just  as 
applicable  in  the  one  case  as  the  othpr."  " 

The  words  quoted  are  those  of  Lord  Kingsdown:  the  case 
was  one  in  which  a  young  man,  only  just  of  age,  had  incurred 
liabilities  to  the  plaintiff  by  the  contrivance  of  an  older  man 
who  had  acquired  a  strong  influence  over  him,  and  who  pro- 
fessed to  assist  him  in  a  career  of  extravagance  and  dissipation. 
It  was  held  that  influence  of  this  nature,  though  it  certainly 
could  not  be  called  parental,  spiritual,  or  fiduciary,  entitled 
the  plaintiff  to  the  protection  of  the  coiu:t. 

Similar  in  character  is  the  recent  case  of  Morley  v.  Loughnan,'' 
an  action  brought  by  executors  to  recover  money  paid  by  the 
deceased  to  a  man  in  whose  house  he  had  lived  for  some  years. 
Wright,  J.,  in  giving  judgment  for  the  plaintiffs,  said  that  it 
was  unnecessary  to  decide  whether  a  fiduciary  relation  existed 
between  the  deceased  and  Loughnan,  or  whether  spiritual 
influence  had  determined  the  gifts.  "The  defendant  took 
possession,  so  to  speak,  of  the  whole  life  of  the  deceased,  and 
the  gifts  were  not  the  result  of  the  deceased's  own  free  wUl, 
but  the  effect  of  that  influence  and  domination."  ' 

234.  Right  of  rescission.  The  right  to  rescind  contracts  and 
to  revoke  gifts  made  under  undue  influence  is  similar  to  the 
right  of  rescinding  contracts  induced  by  fraud.  Such  transac- 
tions are  voidable,  not  void.  So  soon  as  the  undue  influence 
is  withdrawn,  the  action  or  inaction  of  the  party  influenced 
becomes  liable  to  the  construction  that  he  intended  to  affirm 
the  transaction.^ 

•  Thus  in  Mitchell  v.  Homfray '  a  jury  found  as  a  fact  that 
a  patient  who  had  made  a  gift  to  her  physician  determined 
to  abide  by  her  gift  after  the  confidential  relation  of  physician 
and  patient  had  ceased,  and  the  Court  of  Appeal  held  that  the 
gift  could  not  be  impeached. 

In  Allcard  v.  Skinner^  the  plaintiff  allowed  five  years  to 
elapse  before  she  attempted  to  recall  gifts  made  to  a  sisterhood 
from  which  she  had  retired  at  the  commencement  of  that  time; 
during  the  whole  of  the  five  years  she  was  in  communication 
with  her  solicitor  and  in  a  position  to  know  and  exercise  her 

o  Smith  V.  Kay,  7  H.  L.  C.  779.  »  [1893]  1  Ch.  736. 

<:  8  Q.  B.  D.  587.  ^  36  Ch.  D.  U5. 

'  See  Ross  v.  Conway,  92  Cal.  632. 

2  Jenkins  v.  Pye,  12  Pet.  (U.  S.)  241;  Rogers  v.  Higgins,  57  HI.  244; 
Montgomery  v.  Pickering,  116  Mass.  227. 
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rights.    In  this  case  also  the  Court  of  Appeal  held  that  the 
conduct  of  the  donor  amounted  to  an  affirmation  of  the  gift. 

But  the  affirmation  is  not  valid  unless  there  be  an  entire 
cessation  of  the  undue  influence  which  has  brought  about 
the  contract  or  gift.  The  necessity  for  such  a  complete  relief 
of  the  will  of  the  injured  party  from  the  dominant  influence 
under  which  it  has  acted  is  thus  set  forth  in  Moxon  v.  Payne:"'— 

"  Fraud  or  imposition  cannot  be  condoned;  the  right  to  property  acquired 
by  such  means  cannot  be  confirmed  in  this  court  unless  there  be  full  know- 
ledge of  all  the  facts,  full  knowledge  of  the  equitable  rights  arising  out  of 
those  facts,  and  an  absolute  release  from  the  undue  influence  by  means  of 
which  the  frauds  were  practiced." 

The  same  principle  is  supplied  where  a  man  parts  with  a 
valuable  interest  under  pressure  of  poverty  and  without  proper 
advice.  Acquiescence  is  not  presumed  from  delay:  on  the  con- 
trary, "it  is  presumed  that  the  same  distress  which  pressed 
him  to  enter  into  the  contract  prevented  him  from  coming 
to  set  it  aside."  * ' 

«  8  Ch.  881.  .  i  Inre  Fry,  40  Ch.  D.  at  p.  324. 

»  Ran  V.  Von  Zedlitz,  132  Mass.  164. 


CHAPTER  V 

Legality  of  Object 

235.  Two  subjects  of  inquiry.  There  is  one  more  element  in 
the  formation  of  contract  which  remains  to  be  considered  — 
the  object  of  the  parties.  Certain  limitations  are  imposed  by 
law  upon  the  freedom  of  contract.  Certain  objects  of  contract 
are  forbidden  or  discouraged  by  law;  and  though  all  other 
requisites  for  the  formation  of  a  contract  be  complied  with, 
yet  if  these  objects  are  in  contemplation  of  the  parties  when 
they  enter  into  their  agreement  the  law  will  not  enforce  it. 

Two  matters  of  inquiry  present  themselves  in  respect  of 
this  subject.  The  first  is  the  nature  and  classification  of  the 
objects  regarded  by  law  as  illegal.  The  second  is  the  effect  of 
the  presence  of  such  objects  upon  the  contracts  in  which  they 
appear. 

I.    NATURE    OF   ILLEGALITY   IN   CONTBACT 

236.  What  is  illegality?  The  objects  of  contract  may  be 
rendered  illegal  by  express  statutory  enactments  or  by  rules 
of  common  law.  And  the  rules  of  common  law  may  be  more  or 
less  precisely  defined. 

We  may  arrange  the  subject  in  the  following  manner:  — 
A  contract  may  be  illegal  because  — 

(1)  its  objects  are  forbidden  by  statute; 

(2)  its  objects  are  defined  by  the  common  law  as  con- 
stituting an  indictable  offense  or  civil  wrong; 

(3)  its  objects  are  discouraged  by  the  common  law  as 
contrary  to  public  policy. 

But  the  two  latter  heads  of  illegality  are  in  fact  two  forms, 
one  more  and  one  less  precise,  of  common  law  prohibition. 
The  broad  distinction  is  between  contracts  illegal  by  statute 
and  contracts  illegal  at  common  law,  and  it  is  thus  that  I 
propose  to  treat  the  subject. 

(i)  Contracts  which  are  made  in  breach  of  statute. 

237.  Effects  of  statutory  prohibition.  A  statute  may  declare 
that  a  contract  is  illegal  or  void.  There  is  then  no  doubt  of  the 
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intention  of  the  legislature  that  such  a  contract  should  not  be 
enforced.  The  difference  between  an  illegal  and  a  void  contract 
is  important  as  regards  collateral  transactions,  but  as  between 
the  parties  the  contract  is  in  neither  case  enforcible. 

But  a  statute  may  impose  a  penalty  on  the  parties  to  a  con- 
tract, without  declaring  it  to  be  either  illegal  or  void. 

In  such  a  case  we  have  to  ascertain  whether  the  legislature 
intended  merely  to  discourage  the  contract  by  making  it  ex- 
pensive to  both  parties ;  or  to  avoid  it,  so  that  parties  would 
acquire  no  legal  rights  under  it;  or  to  prohibit  it,  so  that  any 
transactions  entered  into  for  its  furtherance  would  be  tainted 
with  an  illegal  purpose. 

If  the  penalty  was  imposed  for  the  protection  of  the  revenue, 
it  is  possible  that  the  contract  is  not  prohibited,  that  the 
legislature  only  desired  to  make  it  expensive  to  the  parties  in 
proportion  as  it  is  unprofitable  to  the  revenue."  ' 

The  soundness  of  this  distinction  has,  however,  been  called 
in  question.*  A  better  test  is  to  be  found  in  the  continuity  of 
the  penalty.  If  the  penalty  is  imposed  once  for  all,  and  is  not 
recurrent  on  the  making  of  successive  contracts  of  the  kind 
which  are  thus  penalized,  or  if  other  circumstances  would 
make  the  avoidance  of  the  contract  a  punishment  dispropor- 
tionate to  the  offense,  it  may  be  argued  that  such  contracts 
are  not  to  be  held  void."  But  where  the  penalty  recurs  upon 
the  making  of  every  contract  of  a  certain  sort,  we  may  assume 
(apart  from  revenue  cases,  as  to  which  there  may  yet  be  a 
doubt)  that  the  contract  thus  penalized  is  avoided  as  between 
the  parties.  Whether  it  is  rendered  illegal,  so  as  to  taint  col- 
lateral transactions,  must  be  a  question  of  the  construction  of 
the  statute.' 

"  Brown  ».  Duncan,  10  B.  &  C.  93.         "  Cope  v.  Rowlands,  2  M.  &  W.  158. 
"  Smith  V.  Mawhood,  14  M.  &  W.  464. 

'  Lamed  v.  Andrews,  106  Mass.  435;  Aiken  v.  Blaisdell,  41  Vt.  655.  But 
see  Holt  v.  Green,  73  Pa.  St.  198;  Harding  v.  Hagar,  60  Me.  340,  63  Me.  515. 

'  "  While,  as  a  general  rule,  a  penalty  implies  a  prohibition,  yet  the  courts 
will  always  look  to  the  language  of  the  statute,  the  subject  matter  of  it,  the 
wrong  or  evil  which  it  seeks  to  remedy  or  prevent,  ajid  the  purpose  sought 
to  be  accomplished  in  its  enactment;  and  if,  from  all  these,  it  is  manifest 
that  it  was  not  intended  to  imply  a  prohibition  or  to  render  the  prohibited 
act  void,  the  courts  will  so  hold,  and  construe  the  statute  accordingly." 
Pangborn  v.  Westlake,  36  Iowa,  546,  H.  &  W.  315,  where  a  statute  imposing 
a  penalty  for  the  sale  of  each  and  every  lot  in  any  addition  to  a  city  unless 
the  plan  of  such  addition  was  duly  recorded,  was  held  not  to  render  such 
sales  illegal.  It  will  be  observed  that  this  case  escapes  the  test  proposed  by 
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238.  Objects  of  statutory  prohibition.  I  will  not  discuss  here 
in  any  detaU  the  various  statutes  by  which  certain  contracts 
are  prohibited  or  penaUzed.  They  relate  (1)  to  the  security  of 
the  revenue;  (2)  to  the  protection  of  the  public  in  dealing  with 
certain  articles  of  commerce,  (3)  or  in  dealing  with  certain 
classes  of  traders;  (4)  to  the  regulation  of  the  conduct  of  cer- 
tain kinds  of  business.  An  excellent  summary  of  statutes  of 
this  nature  is  to  be  found  in  the  work  of  Sir  F.  Pollock,  and  it 
is  not  proposed  to  deal  further  with  theni  here." ' 

239.  Wagering  contracts.  There  is,  however,  a  kind  of  con- 

<•  Pollock,  ed.  7,  707-711. 

the  author.  There  are  many  other  American  cases  where  statutes  penalizing 
or  even  forbidding  certain  transactions  have  been  construed  to  the  same 
effect.  Harris  v.  Runnels,  12  How.  (U.  S.)  79;  Wheeler  v.  Hawkins,  116  Ind. 
515,  520;  National  Bank  v.  Matthews,  98  U.  S.  621;  Niemeyer  v.  Wright, 
75  Va.  239;  Ritchie  v.  Boynton,  114  Mass.  431;  Wood  v.  Erie  Ry.,  72  N.  Y. 
196;  Gayo!.  Seibold,97N.  Y.  472.  One  party  to  a  contract  may  be  prohibited 
by  statute  from  making  it,  and  the  other  not.  Irwin  v.  Curie,  171  N.  Y.  409. 

The  following  statutes  have  been  construed  as  rendering  contracts  made 
without  compliance  with  the  statute  void:  requiring  a  license  as  a  condition 
precedent  to  engaging  in  a  specified  vocation,  Gardner  v.  Tatum,  81  Cal. 
370  (physician);  Tedrick  v.  Hiner,  61  111.  189  (lawyer);  Hittson  v.  Browne, 
3  Colo.  304  (lawyer,  cf .  Harland  v.  Lilienthal,  53  N.  Y.  438) ;  Buckley  v. 
Humason,  50  Minn.  195  (broker);  Richardson  v.  Brix,  94  Iowa,  626 
(broker);  Wells  v.  People,  71  111.  532  (public  school  teacher);  requiring 
weights  and  measures  to  be  sealed  as  a  condition  precedent  to  sale  of  goods 
by  merchant,  Bisbee  v.  McAUen,  39  Minn.  143;  Smith  v.  Arnold,  106  Mass. 
269;  cf.  Eaton  v.  Kegan,  114  Mass.  433;  requiring  goods  to  be  inspected, 
labeled,  or  stamped,  Baker  v.  Burton,  31  Fed.  Rep.  401 ;  Braunn  v.  Keally, 
146  Pa.  St.  519. 

'  The  construction  of  the  "  Sunday  statutes  "  which  are  in  force  in  most 
of  the  American  states  has  resulted  in  some  conflict  of  authority.  These 
statutes  commonly  prohibit  work,  labor,  and  business  on  Sunday.  In  such 
eases  a  contract  to  perform  work  or  labor  on  Sunday  is  illegal.  Handy  v. 
St.  Paul  Globe  Publishing  Co.,  41  Minn.  188,  H.  &  W.  318.  Is  a  contract 
made  on  Sunday,  but  to  be  performed  on  a  secular  day,  also  illegal?  This 
depends  upon  whether  the  courts  construe  the  making  of  a  contract  to  be 
work,  labor,  or  business;  some  courts  do,  Reynolds  v.  Stevenson,  4  Ind. 
619,  H.  &  W.  322;  Cranson  v.  Goss,  107  Mass.  439;  Costello  v.  Ten  Eyck,  86 
Mich.  348;  Troewert  v.  Decker,  51  Wis.  46;  some  courts  do  not,  Merritt  v. 
Earle,  29  N.  Y.  115;  Moore  li.  Murdock,  26  Calif.  514;  Richmond  v.  Moore, 
107  111.  429.  Those  courts  that  do,  except  the  making  of  a  contract  for  a 
charitable  purpose;  Bryanr.  Watson,  127  Ind.  42;  Allen  v.  Duffie,  43  Mich. 
1 ;  but  they  are  not  agreed  as  to  whether  there  can  be  a  subsequent  ratifica- 
tion on  a  secular  day.  Adams  v.  Gay,  19  Vt.  358;  Day  v.  McAllister,  15 
Gray  (Mass.)  433.  Of  course  the  phraseology  of  a  particular  statute  may 
be  decisive.  See  generally  Ringgold,  Law  of  Sunday  (1891);  Greenhood, 
Public  Policy,  pp.  546-556. 
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tract  which  has  been  the  frequent  subject  of  legislation,  and 
which  from  its  peculiar  character  calls  for  analysis  as  well  as 
for  historical  treatment.  This  is  the  wager.  The  word  has  un- 
fortunately been  used  as  a  term  of  reproach ;  hence  some  con- 
tracts not  permitted  by  law  have  been  called  wagers,  while 
others,  precisely  similar  in  their  nature  but  enforced  by  the 
courts  under  certain  conditions,  are  not  so  called. 

240.  What  is  a  wager?  A  wager  is  a  promise  to  give  money 
or  money's  worth  upon  the  determination  or  ascertainment  of 
an  uncertain  event ;  the  consideration  for  such  a  promise  is 
either  something  given  by  the  other  party  to  abide  the  event, 
or  a  promise  to  give  upon  the  event  determining  in  a  partic- 
ular way." ' 

The  event  may  be  uncertain  because  it  has  not  happened, 
or  because  it  is  not  ascertained,  at  any  rate  to  the  knowledge 
of  the  parties.  Thus  a  wager  may  be  made  upon  the  length 
of  St.  Paul's,  or  upon  the  result  of  an  election  which  is  over, 
though  the  parties  do  not  know  in  whose  favor  it  has  gone. 
The  uncertainty  then  resides  in  the  minds  of  the  parties,  and 
the  subject  of  the  wager  may  be  said  to  be  the  accuracy  of 
each  man's  judgment  rather  than  the  determination  of  a 
particular  event. 

Conditional  promise  distinguished.  But  the  parties  must 
contemplate  the  determination  of  the  uncertain  event  as  the 
sole  condition  of  their  contract.  One  may  thus  distinguish  a 
genuine  wager  from  a  conditional  promise  or  a  guarantee.* 

«  It  would  seem  that  to  constitute  a  wager  there  must  be  mutual  chance  of  gain 
and  loss.  A  so-called  bet  of  £ —  to  nothing  might  be  an  offer  of  reward  for  the  exer- 
cise of  skill,  as  if  X  should  bet  a  jockey  £100  to  nothing  that  he  did  not  win  a  race 
which  X  desired  him  to  win ;  or  it  might  be  a  gratuitous  promise  to  pay  money  on 
a  condition,  as  if  X  should  bet  £5  to  nothing  that  it  rained  in  24  hours. 

!>  The  definition  of  a  wagering  contract,  cited  by  Professor  Holland,  (Jurisprudence, 
288,  ed.  9)  in  the  French  Code,  seems  faulty.  It  is  said  to  be  "  one  the  effects  of  which, 
as  to  both  profit  and  loss  whether  for  all  the  parties  or  for  one  or  several  of  them, 

'  The  force  of  the  second  part  of  the  above  definition  is  well  illustrated 
in  cases  where  premiums  or  prizes  are  offered  to  successful  competitors  in 
contests  of  skill,  speed,  etc.  It  is  generally  held  that  such  transactions  are 
not  wagers,  although  the  competitors  pay  an  entrance  fee  which  goes  to 
make  up  the  purse,  provided  they  are  not  the  sole  contributors  and  the 
transaction  is  not  a  subterfuge  to  cover  a  wager.  Porter  v.  Day,  71  Wis.  296; 
Harris  v.  White,  81  N.  Y.  532;  Alvord  v.  Smith,  63  Ind.  68;  Delier  v.  Ply- 
mouth &c.  Soc,  67  Iowa,  481;  Hankins  v.  Ottinger,  115  Cal.  454;  Wilkin- 
son V.  Stitt,  175  Mass.  681.  For  lottery  devices  see  Lynch  v.  Rosenthal,  144 
Ind.  86;  Dion  v.  St.  John  Soc,  82  Me.  319.  For  numerous  illustrations  of 
cases  involving  wagers  see  Greenhood  on  Pub.  Pol.  pp.  222-237. 
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If  A  promises  to  paint  a  portrait  of  X  and  X  promises  to 
pay  £100  if  M  approves  the  likeness  —  this  is  a  contract  for 
the  sale  of  a  chattel,  the  payment  to  depend  upon  a  condition. 
A  agrees  to  do  a  piece  of  work,  for  which  he  is  to  be  paid  in 
the  uncertain  event  of  M's  approval. 

If  A,  wishing  to  be  sure  that  he  gets  something,  promises 
D  to  pay  him  £20  if  M  approves,  in  consideration  that  D 
promises  to  pay  A  £10  if  M  does  not  approve  —  this  is  a  wager 
on  the  uncertain  event  of  M's  decision.  A  bets  D  2  to  1  that 
M  does  not  approve.* 

Guaranty  distinguished.  Again,  if  A  desires  X  to  advance 
£500  to  M,  and  promises  that  if  at  the  end  of  three  months 
M  does  not  pay  he  will  —  this  is  a  promise  to  answer  for  the 
debt  or  default  of  another. 

If  A,  wishing  to  secure  himself  against  the  possible  default 
of  M,  were  to  promise  D  to  pay  him  £100  if  M  satisfied  his 
debt  at  the  end  of  the  three  months,  in  consideration  that  D 
promised  him  £250  if  M  did  not  satisfy  his  debt  —  this  would 
be  a  wager  upon  the  solvency  of  M. 

241.  Marine  insurance  as  a  wager.  It  is  obvious  that  a  wager 
may  be  a  purely  gambling  or  sporting  transaction,  or  it  may 
be  directed  to  commercial  objects.  A  man  who  bets  against  his 
horse  winning  the  Derby  is  precisely  in  the  same  position  as  a 
man  who  bets  against  the  safety  of  his  own  cargo.  Yet  we  call 
the  one  a  wager,  while  the  other  is  called  a  contract  of  marine 
insurance.  A  has  a  horse  likely  to  win  the  Derby,  and  therefore 
a  prospect  of  a  large  return  for  money  laid  out  in  rearing 
and  training  the  horse,  in  stakes  and  in  bets;  he  wishes  to 
secure  that  he  shall  in  no  event  be  a  loser,  and  he  agrees 
with  X  that,  in  consideration  of  X  promising  him  £4000  if 
his  horse  loses,  he  promises  X  £7000  if  his  horse  wins. 

The  same  is  his  position  as  owner  of  a  cargo:   he  has  a 

depend  on  an  uncertain  event."  (Art.  1964.)  This  would  include  any  agreement 
in  whicli  the  profit  and  loss  of  one  party  depended  on  a  contingency. 

'  A  and  B  agreed  to  exchange  property  on  terms  to  be  fixed  by  X,  and 
if  either  refused  to  abide  by  X's  decision,  he  should  pay  the  other  ten  dol- 
lars. A  refused  to  abide  by  the  decision.  It  was  held  that  the  agreement 
was  one  for  liquidated  damages  for  breach  of  contract  and  not  a  wager. 
Parsons  v.  Taylor,  12  Hun  (N.  Y.)  252.  A  condition  the  happening  of 
which  is  to  increase  or  decrease  the  amount  of  a  note  or  other  obligation 
does  not  necessarily  make  the  contract  a  wager.  PhiUips  v.  Gifford,  104 
Iowa,  458;  Plumb  v.  CampbeU,  129  111.  101;  Ferguson  v.  Coleman,  3  Rich. 
L.  (S.  C.)  99. 
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prospect  of  large  profits  on  money  laid  out  upon  a  cargo  of 
sUk;  he  wishes  in  no  event  to  be  a  loser,  and  he  agrees  with 
X,  an  underwriter,  that  in  consideration  of  his  paying  X 
£—,  X  promises  to  pay  him  £—  if  his  cargo  is  lost  by  certain 
specified  perils. 

The  law  forbids  A  to  make  such  a  contract  imless  he  has 
what  is  called  "an  insurable  interest"  in  the  cargo,  and  con- 
tracts in  breach  of  this  rule  have  been  called  mere  wagers, 
while  those  which  conform  to  it  have  been  called  contracts  of 
indemnity.  But  such  a  distinction  is  misleading."  It  is  not 
that  one  is  and  the  other  is  not  a  wager:  a  bet  is  not  the  less 
a  bet  because  it  is' a  hedging  bet;  nor  yet  because  the  stake  is 
litnited  to  the  amount  of  loss  sustained;  it  is  the  fact  that  one 
wagering  contract  is  and  the  other  is  not  permitted  by  lav 
which  makes  the  distinction  between  the  two. 

242.  Life  insurance  as  a  wager.  A  life  insurance  is  in  lik» 
manner  a  wager.  Let  us  compare  it  with  an  tmdoubted  wagei 
of  a  similar  kind.  A  is  about  to  commence  his  innings  in  a 
cricket  match,  and  he  agrees  with  X  that  if  X  wUl  promise 
to  give  him  £1  at  the  end  of  his  iimings,  he  will  pay  X  a  shilling 
for  every  run  he  gets.  A  may  be  said  to  insure  his  innings  as  a 
man  insures  his  life;  for  the  ordinary  contract  of  life  insurance 
consists  in  this,  that  A  agrees  with  X  that  if  X  will  promise  to 
pay  a  fixed  sum  on  the  happening  of  an  event  which  must 
happen  sooner  or  later,  A  will  pay  to  X  so  much  for  every 
year  that  elapses  until  the  event  happens.  In  each  of  these 
cases  A  sooner  or  later  becomes  entitled  to  a  sum  larger  than 
any  of  the  individual  sums  which  he  agrees  to  pay.  On  the 
other  hand,  he  may  have  paid  so  many  of  these  sums  before 
the  event  takes  place  that  he  is  ultimately  a  loser  by  the 
transaction.' 

243.  Wagers  at  common  law.  We  may  leave  here  the  analy- 
sis of  a  wager,  and  look  at  the  history  of  the  law  respecting 
wagering  contracts. 

They  fall  into  two  groups:  wagers  on  the  happening  01 
ascertaining  of  an  uncertain  event,  made  entirely  for  sport; 

o  In  Wilson  v.  Jones,  (L.  K.  2  Ex.  139)  such  a  distinction  is  drawn  by  Willes  and 
Blackburn,  J.  J,  But  though  the  propriety  of  a  wager  may  be  affected  by  the  exist- 
ence of  an  ulterior  object  in  the  mind  of  one  of  the  parties,  the  nature  of  the  transac- 
tion remains  the  same. 

'  For  insurance  wagering  policies,  see  Wamock  v.  Davis,  104  U.  S.  775, 
H.  &  W.  333. 
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and  wagers  in  which  the  uncertain  event  affects  or  results 
from  a  business  transaction  —  in  other  words,  hedging  bets  by 
which  a  man  protects  himself  from  a  trade  risk. 

I  will  first  deal  with  sporting  wagers,  premising  that  at 
common  law  all  wagers  were  enforcible,  and,  until  the  latter 
part  of  the  eighteenth  century,  were  only  discouraged  by 
some  trifling  difficulties  of  pleading."  * 

But  the  courts  found  that  frivolous  or  indecent  matters 
were  brought  before  them  for  decision,  and  a  i-ule  came  to 
be  established  that  a  wager  was  not  enforcible  if  it  could 
only  be  proved  by  indecent  evidence,  or  evidence  calculated 
to  injure  or  pain  a  third  person;  in  some  cases  it  was  laid 
down  as  a  rule  of  public  policy  that  any  wager  which  tempted 
a  man  to  offend  against  the  law  was  illegal. 

Strange  and  even  ludicrous  results  followed  from  these 
efforts  of  the  courts  to  discourage  the  litigation  of  wagers. 
A  bet  upon  the  duration  of  the  life  of  Napoleon  was  held 
to  be  unenforcible,  as  tending,  on  the  one  side,  to  weaken 
the  patriotism  of  an  Englishman,  on  the  other,  to  encourage 
the  idea  of  the  assassination  of  a  foreign  ruler,  and  so  to  pro- 
voke retaliation  upon  the  person  of  our  own  sovereign.  But 
it  is  evident  that  the  substantial  motive  which  pressed  upon 
the  judges  was  "the  inconvenience  of  coxintenancing  idle 
wagers  in  courts  of  justice,"  the  feeling  that  "it  would  be 
a  good  rule  to  postpone  the  trial  of  every  action  upon  idle 
wagers  till  the  court  had  nothing  else  to  attend  to."  * 

244.  English  legislation.     Meantime  the  legislature  has  dealt  with  such 

"  Jackson  ».  Colegrave,  [1694]  Carthew,  p.  338, 
6  Gilbert  V.  Sykes,  [1812]  16  East,  150,  162. 

'  In  the  United  States  some  courts  have  followed  the  English  law  in 
holding  wagers  legal  unless  prohibited  by  statute,  or,  for  special  reasons, 
promotive  of  improper  results.  Campbell  v.  Richardson,  10  Johns.  (N.  Y.) 
406;  Trenton  &c.  Ins.  Co.  v.  Johnson,  24  N.  J.  L.  576;  Beadles  v.  Bless, 
27  111.  320.  But  the  strong  tendency  is  to  declare  all  wagers  (save  those  for 
commercial  objects)  contrary  to  public  policy  and  void.  Love  v.  Harvey, 
114  Mass.  80,  H.  &  W.  324;  Bernard  v.  Taylor,  23  Ore.  416,  H.  &  W.  407; 
Eldred  v.  Malloy,  2  Colo.  320;  Wilkinson  v.  Tousley,  16  Minn.  299;  Irwin  v. 
Williar,  110  U.  S.  499. 

'  Gambling  contracts  are  by  statute  illegal  and  void  in  most  American 
states.  Stimson,  Am.  St.  Law,  §  4132.  Most  states  have  constitutional  pro- 
hibitions against  legalizing  lotteries.  Ibid.,  §  426.  In  New  York  the  legisla- 
ture is  forbidden  to  legalize  any  kind  of  gambling.  Const.  (1895)  Art.  1,  §  9. 

Money  paid  or  property  delivered  upon  a  gambling  consideration  may 
generally  be  recovered.  Stimson,  Am.  St.  Law,  §  4132.  See  14  Am.  &  Eng. 
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wagering  contracts.  It  was  enacted  by  16  Car.  II.  c.  7,  that  any  sum 
exceeding  £100  lost  in  playing  at  games  or  pastimes,  or  in  betting  on  the 
players,  should  be  irrecoverable,  and  that  all  forms  of  security  given  for 
money  so  lost  should  be  void.  The  law  was  carried  a  stage  further  by 
9  Anne,  c.  14,  whereby  securities  of  every  kind,  whether  given  for  money 
lost  in  playing  at  games,  or  betting  on  the  players,"  or  knowingly  advanced 
for  such  purposes,  were  rendered  void;  and  the  loser  of  £10  or  more  was 
enabled  to  recover  back  money  so  lost  and  paid,  by  action  of  debt  brought 
within  three  months  of  payment. 

Cases  of  hardship  resulted  from  the  working  of  this  act.  Such  securities 
might  be  purchased  from  the  holders  of  them  by  persons  ignorant  of  their 
illegal  origin.  These  persons,  when  they  sought  to  enforce  them  against  the 
giver  of  the  security,  discovered,  too  late,  that  they  had  paid  value  for 
an  instrument  which  was  void  as  against  the  party  losing  at  play.  The  Act 
5  &  6  Will.  IV.  c.  41  therefore  enacted  that  securities  which  would  have 
been  void  under  the  Act  of  Anne  should  henceforth  be  taken  to  have  been 
made,  drawn,  or  accepted  for  an  illegal  consideration.  The  holder  of  such 
an  instrument  may  therefore  enforce  it,  if  after  proof  of  its  illegal  inception, 
he  is  able  to  show  that  he  gave  value  for  it  and  was  ignorant  of  its  origin: 
in  other  words  —  that  he  was  a  bona  fide  holder  for  vahiefi 

The  next  step  was  to  make  all  wagers  void:  this  was  done  by  the  Gaming 
Act,  1845,  s.  18  (8  &  9  Vict.  c.  109),  which  enacts:  — 

"That  all  contracts  or  agreements,  whether  by  parole  or  in  writing,  by 
way  of  gaming  or  wagering,  shall  be  null  and  void;  and  that  no  suit  shall  be 
brought  or  maintained  in  any  court  of  law  or  equity  for  recovering  any 
sum  of  money  or  valuable  thing  alleged  to  be  won  upon  any  wager,  or  which 
shall  have  been  deposited  in  the  hands  of  any  person  to  abide  the  event 
on  which  any  wager  shall  have  been  made.  Provided  always  that  this  enact- 
ment shall  not  be  deemed  to  apply  to  any  subscription  or  contribution  or 
agreement  to  subscribe  or  contribute  for  or  towards  any  plate,  prize,  or 

<»  It  was  argued  as  lately  as  1898  that  horse  racing  did  not  come  within  the  Act  of 
Anne,  but  the  Court  of  Appeal  considered  that  the  matter  was  settled  by  authority. 
Woolf  V.  Hamilton,  [18'J8J  2  Q.  B.'  (C.  A.)  338. 

'>  See  Part  III.  ch  ii. 

Encyc.  of  Law  (2d  ed.)  pp.  624-628  for  recovery  from  the  other  party, 
and  pp.  631-636  for  recovery  from  the  stakeholder. 

In  some  states  negotiable  instruments  given  in  payment  of  wagers  are 
void.  Stimson,  §  4132.  In  many  they  are  valid  in  the  hands  of  a  bona  fide 
holder  for  value,  but  he  has  the  burden  of  proving  that  he  is  such  a  holder. 
Ihid.  Other  securities,  including  judgments  by  confession  or  default,  are 
generally  void  altogether.  Stimson,  §  4132.  See  14  Am.  &  Eng.  Encyc.  of 
Law  (2d  ed.)  pp.  644-650. 

In  the  absence  of  special  statutory  provisions,  money  loaned  to  enable  a 
loser  to  pay  a  loss  incurred  in  gambling  may  be  recovered.  14  Am.  &  Eng. 
Encyc.  of  Law  (2d  ed.)  p.  642.  So  money  loaned  with  knowledge  that  it  is 
to  be  used  to  make  a  wager  may  nevertheless  be  recovered;  but  not  if  it  is 
loaned  with  the  understanding  and  intent  that  it  should  be  so  used.  Ihid.  p. 
641 ;  Tyler  v.  Carlisle,  79  Me.  210,  H.  &  W.  390. 

An  agent  may  not  recover  commissions  and  advances  for  services  in 
gambling  transactions  of  the  nature  of  which  he  is  aware.  Ihid.,  p.  640; 
Harvey  &  Merrill,  150  Mass.  1,  H.  &  W.  383. 
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sum  of  money  to  be  awarded  to  the  wimier  or  winners  of  any  lawful  game, 
sport,  pastime,  or  exercise." 

It  remained  to  deal  with  agreements  arising  out  of  wagers  or  made  in 
contemplation  of  them.  Wagers  were  only  void,  so  that  no  taint  of  illegahty 
attached  to  transactions  collateral  to  wagers,  except  in  the  case  of  securities 
given  for  payment  of  money  due  in  respect  of  such  as  fell  under  the  Acts  of 
Charles  II.  and  Anne.  Money  lent  to  make  or  to  pay  bets  could  be  recov- 
ered, and  if  one  man  employed  another  to  make  bets  for  him  the  ordinary 
rules  prevailed  which  govern  the  relation  of  employer  and  employed. 

The  Gaming  Act  of  1892  (56  Vict.  c.  9)  alters  the  law  in  this  respect. 

"  Any  promise,  express  or  implied,  to  pay  any  person  any  sum  of  money 
paid  by  him  under  or  in  respect  of  any  contract  or  agreement  rendered  null 
and  void  by  8  &  9  Vict.  c.  109,  or  to  pay  any  sum  of  money  by  way  of  com- 
mission, fee,  reward,  or  otherwise  in  respect  of  any  such  contract,  or  of  any 
services  in  relation  thereto,  or  in  connection  therewith,  shall  be  null  and 
void,  and  no  action  shall  be  brought  or  maintained  to  recover  any  such  sum 
of  money."  " 

A  man  cannot  now  recover  commission  or  reward  promised  to  him  for 
making  or  for  paying  bets:  nor  can  he  recover  money  paid  in  discharge 
of  the  bets  of  another.  Whether  he  is  a  betting  commissioner  who  pays 
vhe  bets  which  he  has  been  employed  to  make  and,  if  lost,  to  pay:  or 
Afhether,  on  request,  he  settles  the  accounts  of  a  friend  who  has  lost  money 
dt  a  race-meeting,  he  cannot  successfully  sue  for  money  so  paid.* 

Whether  money  knowingly  lent  to  make  or  to  pay  bets  is  money  paid  in 
respect  of  a  contract  rendered  null  and  void  by  8  &  9  Vict.  c.  109  has  not 
been  decided,  and  must  be  regarded  as  open  to  question."^ 

Carney  v.  Plimmer  "*  is  not  conclusive  on  this  point.  Plimmer,  wishing 
to  deposit  £500  with  a  stakeholder  for  the  purpose  of  a  wager,  borrowed 
£500  from  Carney,  on  the  terms  that  he  was  to  repay  the  money  if  he  won, 
but  not  otherwise.  He  won  but  refused  to  pay,  and  it  was  held  that  the 
transaction  was  not  a  simple  loan  of  money,  but  money  paid  in  respect  of 
a  wager. 

It  is  clear,  however,  that  one  who  is  employed  to  make  bets  on  behalf 
of  another  and  who  receives  the  winnings  cannot  keep  them.  This  is  money 
received  on  behalf  of  another,  and  is  not  within  the  act.« 

And  money  deposited  with  a  stakeholder  to  abide  the  event  of  a  wager 
is  not  money  paid.  For  the  word  "paid"  is  interpreted  to  mean  "paid  out 
and  out,"  and  the  deposit  can  be  recovered  by  the  depositor  at  any  time 
before  it  has  been  paid  away  on  the  determination  of  the  bet/ 

The  Act  of  1845  repealed  the  Acts  of  Charles  II.  and  Anne,  so  that,  apart 
from  acts  forbidding  lotteries  and  certain  games,  and  acts  regulating  insur- 
ance, we  now  have  three  statutes  relating  to  wagers  —  5  &  6  Will.  IV.  c.  41, 
s.  1,  as  to  securities  given  for  money  lost  on  certain  kinds  of  wager;  8  &  9 
Vict.  c.  109,  s.  18,  as  to  wagers  in  general;  55  &  56  Vict.  c.  9,  as  to  collateral 
transactions,  other  than  securities,  arising  out  of  wagers. 

Securities  given  for  money  lost  on  wagers  still  fall  into  two  classes,  because 

<■  The  act  is  not  retrospective:  Knight  v.  Lee,  [1893]  1  Q.  B.  41. 

6  Saffery  v.  Mayer,  [1901]  1  K.  B.  (C.  A.)  11. 

c  See  an  article  by  Mr.  Dicey,  Law  Quarterly  Eeview  for  1904,  p.  436. 

a  [1897]  1  Q.  B.  634. 

■:  De  Mattos  v.  Benjamin,  63  L.  J.  CQ.  B.)  248. 

/  Burge  V.  Ashley  &  Smith,  Ld.,  [1900]  1  Q.  B.  (C.  A.)  744. 
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6  &  6  Will.  IV.  c.  41,  s.  1,  retains  the  distinction  between  wagers  which  fall 
under  the  Acts  of  Charles  and  Anne  and  those  which  do  not. 

A  promissory  note  given  in  payment  of  a  bet  made  upon  a  cricket  match 
is  given  for  an  illegal  consideration;  not  only  is  it  void  as  between  the 
original  parties  to  it,  but  every  subsequent  purchaser  may  be  called  on  to 
show  that  he  gave  value  for  the  note;  and  if  he  can  be  proved  to  have  known 
of  the  illegal  consideration  for  which  it  was  first  given,  he  may  stiU  be  dis- 
entitled to  recover  upon  it. 

A  promissory  note  given  in  payrnent  of  a  wager  upon  the  result  of  a 
contested  election  would,  as  between  the  parties  to  it,  be  given  on  no  con- 
sideration at  all,  inasmuch  as  it  is  given  in  discharge  of  an  obligation  which 
does  not  exist.  But  the  wager  is  not  illegal,  it  is  simply  void ;  and  if  the 
note  be  endorsed  over  to  a  third  party,  it  matters  nothing  that  he  was  aware 
of  the  circumstances  under  which  the  note  was  originally  given;  nor  does 
it  lie  upon  him  to  show  that  he  gave  value  for  the  note." 

24s.  Commercial  wagers.  As  regards  wagering  contracts 
entered  into  for  commercial  purposes,  there  are  three  important 
subjects  with  which  the  legislature  has  dealt.  These  are  stock 
exchange  transactions,  marine  insurance,  and  insurance  upon 
lives  or  other  events. 

Stock  exchange  transactions.  Sir  John  Barnard's  Act  (1734)  * 
dealt  with  "the  infamous  practice  of  stockjobbing,"  and  was 
more  particularly  directed  to  wagers  on  the  price  of  stock,  or, 
as  they  are  sometimes  called,  "agreements  to  pay  differences." 
These  originate  in  some  such  transaction  as  this:  A  contracts 
with  X  for  the  purchase  of  fifty  Russian  bonds  at  £78  for 
every  £100  bond.  The  contract  is  to  be  executed  on  the  next 
settling  day.  If  by  that  date  the  bonds  have  risen  in  price,  say 
to  £80,  X,  unless  he  has  the  bonds  on  hand,  must  buy  at  £80 
to  sell  at  £78;  and  if  he  has  them  on  hand,  he  is  obliged  to 
part  with  them  below  their  market  value.  If,  on  the  other 
hand,  the  bonds  have  gone  down  in  the  market,  A  will  be 
obliged  to  pay  the  contract  price  which  is  in  excess  of  the 
market  value. 

It  is  easy  to  see  that  such  a  transaction  may  be  a  wager 
and  nothing  more,  a  bet  on  the  price  of  stock  at  a  future  day. 
A  may  never  intend  to  buy  nor  X  to  sell  the  bonds  in  question; 
they  may  intend  no  more  than  that  the  winner  should  receive 
from  the  loser  the  difference  between  the  contract  price  and 
the  market  value  on  the  settling  day.'   On  the  other  hand  A 

"  Fitch  9.  Jones,  5  E.  &  B.  245.  '  7  Geo.   II.  c.  8. 

'  For  explanations  of  "  futures,"  "  options,"  "  puts,"  "  calls,"  "  straddles," 
and  other  stock  exchange  terms,  and  for  statutory  provisions,  see  14  Am. 
&  Eng.  Encyc.  of  Law  (2d  ed.)  pp.  605-608. 
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may  have  intended  to  buy,  and  have  found  so  much  better 
an  investment  for  his  money  between  the  date  of  the  con- 
tract and  the  settling  day  that  it  is  well  wortj).  his  while  to 
agree  to  pay  a  difference  in  X's  favor  to  be  excused  per- 
formance of  the  contract."  * 

Sir  John  Barnard's  Act  has  been  repealed,"  and  contracts  of 
this  nature,  if  proved  to  be  simple  wagers,  fall  under  the 
8  and  9  Vict.  c.  109,  5.  18." 

If  the  transaction  is  essentially  an  agreement  to  pay  differ- 
ences, and  is  found  to  be  so  as  a  fact,  a  term  in  the  wagering 
contract  that  either  party  may  at  his  option  require  com- 
pletion of  the  purchase  will  not  alter  the  character  of  the 
transaction.  Such  a  term  is  said  to  be  inserted  only  to  "cloak 
the  fact  that  it  was  a  gambling  transaction  and  to  enable 
the  parties  to  sue  one  another  for  gambling  debts."  "  Money 
due  to  one  of  the  parties  on  such  an  agreement  cannot  be 
recovered,  but  securities  deposited  with  one  of  the  parties 
to  provide  for  debts  arising  from  a  series  of  agreements  to 

"  Thacker  v.  Hardy,  4  Q.  B.  D.  685.  »  23  &  24  Vict.  i:.  28. 

=  The  effect  of  8  &  9  Vict.  c.  109,  5. 18,  upon  Stock  Exchange  transactions  is  well 
summarized  in  the  Appendix  to  the  Report  of  the  Stock  Exchange  Commission.  1878 
[2157],  p.  356. 

d  Universal  Stock  Exchange  v.  Strachan,  [18961  A.  C.  173. 

'  Wagers  on  the  rise  and  fall  of  prices,  or  dealings  in  "futures,"  upon  the 
basis  of  a  "settlement  of  differences,"  are  illegal.  Mohr  v.  Mlesen,  47  Minn. 
228,  H.  &  W.  325;  Harvey  v.  Merrill,  150  Mass.  1,  H.  &  W.  383.  But  an 
agreement  for  future  sale  and  delivery,  though  the  purchase  is  on  a  margin, 
or  includes  an  option,  is  not  necessarily  illegal.  Assigned  estate  of  L.  H. 
Taylor  &  Co.,  192  Pa.  St.  304.  H.  &  W.  796.  In  the  absence  of  special  statu- 
tory provisions,  these  and  other  cases  support  the  following  conclusions: 
(1)  Contracts  for  future  delivery  are  valid,  whether  the  seller  has  the  goods 
or  n6t;  (2)  option  contracts,  whether  "puts,"  "calls,"  or  "straddles,"  are 
not  per  se  gambling  contracts;  (3)  purchase  and  sale  on  margin  is  lawful; 
(4)  where  there  is  nothing  on  the  face  of  the  contract  to  show  that  it  is  a 
wagering  contract,  it  will  be  presumed  to  be  valid  and  the  burden  of  proving 
its  illegality  is  upon  him  who  alleges  it;  (6)  its  illegality  is  shown  by  satis- 
factory proof  that  neither  party  intended  an  actual  sale  followed  by  de- 
livery, but  intended  a  settlement  of  the  difference  between  the  contract 
price  and  the  future  market  price  in  money;  (6)  if  one  party  intends  actual 
delivery,  but  the  other  intends  a  settlement  of  differences,  the  contract  may 
be  enforced  at  the  option  of  the  one  intending  delivery;  (7)  if  neither  party 
intends  delivery  but  both  afterward  agree  upon  actual  delivery,  the  new 
contract  is  valid;  (8)  if  both  parties  intend  delivery  they  may  afterward  dis- 
charge the  contract  by  a  settlement  of  differences.  Bigelow  v.  Benedict, 
70  N.  Y.  202;  Story  v.  Salomon,  71  N.  Y.  420;  Roundtree  v.  Smith,  108 
U.  S.  269.  And  see  14  Am.  &  Eng.  Encyc.  of  Law  (2d  ed.)  pp.  606-612, 
620-621;  Irwin  v.  Williar,  110  U.  S.  499. 


238  THE  FORMATION  OF  CONTRACT  [Part  II 

pay  differences  may  be  recovered  by  the  depositor  on  the 
ground  that  there  was  no  consideration  for  the  deposit,  since 
the  agreements,  the  performance  of  which  was  to  be  secured, 
were  themselves  void." 

Marine  insurance.  Marine  insurance  is  dealt  with  by  19  Geo. 
II.  c.  37,  the  effect  of  which  is  to  avoid  all  insurances  on  British 
ships  or  merchandise  laden  on  board  such  ships  unless  the 
person  effecting  the  insurance  is  interested  in  the  thing  insured. 
What  is  an  insurable  interest,  that  is  to  say  such  an  interest  as 
entitles  a  man  to  effect  an  insurance,  is  a  question  of  mercan- 
tile law  with  which  we  are  not  here  concerned.^ 

Insurance  generally.  The  Act  14  Geo.  III.  c.  48  deals  with 
insurance  generally  (marine  insurance  excepted),  and  forbids 
insurances  on  the  lives  of  any  persons,  or  on  any  events  what- 
soever in  which  the  person  effecting  the  insurance  has  no 
interest.  It  further  requires  that  the  names  of  the  persons 
interested  should  be  inserted  in  the  policy,  and  provides  that 
no  sum  greater  than  the  interest  of  the  insured  at  the  time  of 
insurance  should  be  recovered  by  him.  A  creditor  may  thus 
insure  the  life  of  bis  debtor,  and  a  lessee  for  lives  may  insure 
the  lives  upon  which  the  continuance  of  his  lease  depends. 

lAje  insurance.  But  life  insurance  differs  in  an  important 
respect  from  marine  or  fire  insurance.  These  latter  contemplate 
a  specified  loss,  they  are  essentially  contracts  of  indemnity.* 
If  the  insured  recovers  the  amount  of  his  loss  from  anj'^  other 
source  the  insurer  may  recover  from  him  'pro  tanto ; "  and  if 

"  Be  Cronmire  [1898],  2  Q.  B.  383. 

^  The  fact  that  the  amount  recoverable  by  the  insured  is  thus  limited  by  the  amount 
of  his  loss  does  not  alter  the  character  of  insurance  as  a  wager.  For  a  wager  is  not 
necessarily  a  gambling  transaction ;  it  is  only  a  certain  form  of  contract. 

"  Darrell  v.  Tibbitts,  5  Q.  B.  D.  560.  This  right  is  called  the  •'subrogation  "  of  the 
insurer  into  the  rights  of  the  insured:  it  is  most  fully  and  clearly  set  forth  in  Castel- 
lain  V.  Preston  (11  Q.  B.  D.  380).  The  insurer  is  not  merely  entitled  to  be  put  in  the 
place  of  the  insured  for  the  purpose  of  enforcing  rights  of  action,  but  to  have  the  ad- 
vantage of  every  right  of  the  person  insured  by  which  the  loss  has  been  or  can  be 
diminished.  The  purpose  of  the  doctrine  is  to  prevent  these  contracts  from  being 
anything  but  contracts  of  indemnity. 

'  A  few  of  the  American  states  held  marine  insurance  policies  valid 
though  the  insured  had  no  insurable  interest.  Buchanan  v.  Ins.  Co.,  6  Cow. 
(N.  Y.)  318,  and  see  Trenton  &c.  Ins.  Co.  v.  Johnson,  24  N.  J.  L.  576.  But 
the  strong  tendency  has  been  to  hold  illegal  all  wagering  contracts  upon 
matters  in  which  the  parties  have  no  interest.  Ante,  sec.  243,  note.  Such 
contracts  are  now  generally  forbidden  by  statute.  For  a  discussion  of  the 
meaning  of  the  term  "  insurable  interest,"  see  Greenhood,  Public  Policy, 
pp.  238-291. 
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he  has  renounced  rights  which  he  might  have  exercised,  and 
which  if  exercised  would  have  relieved  the  insurer,  he  may  be 
compelled  to  make  good  to  the  insurer  the  full  value  of  these 
rights." 

"  Policies  of  insurance  against  fire  or  marine  risk  are  contracts  to  recoup 
the  loss  which  parties  may  sustain  from  particular  causes.  When  such  loss 
is  made  good  aliunde,  the  companies  are  not  liable  for  a  loss  which  has  not 
occurred;  but  in  a  life  policy  there  is  no  such  provision.  The  policy  never 
refers  to  the  reason  for  effecting  it.  It  is  simply  a  contract  that  in  considera- 
tion of  a  certain  annual  payment,  the  company  wiU  pay  at  a  future  time  a 
fixed  sum,  calculated  by  them  with  reference  to  the  value  of  the  premiums 
which  are  to  be  paid,  in  order  to  purchase  the  postponed  payment."  * 

Thus,  though  in  a  life  policy  the  insured  is  required  to  have 
an  interest  at  starting,"  that  interest  is  nothing  as  between 
him  and  the  company  who  are  the  insurers.  "The  policy  never 
refers  to  the  reason  for  effecting  it."  The  insurer  promises 
to  pay  a  large  sum  on  the  happening  of  a  given  event,  in  con- 
sideration of  the  insured  paying  lesser  sums  at  stated  inter- 
vals until  the  happening  of  the  event.  Each  takes  his  risk 
of  ultimate  loss,  and  the  statutory  requirement  of  interest  in 
the  insured  is  no  part  of  the  contract.  And  so  if  a  creditor 
effects  an  insurance  on  his  debtor's  life,  and  afterwards  gets 
his  debts  paid,  yet  still  continues  to  pay  the  insurance  pre- 
miums, the  fact  that  the  debt  has  been  paid  is  no  answer  to 
the  claim  which  he  may  have  against  the  company.  This  rule 
was  established,  after  some  conflict  of  judicial  opinion,"*  in 
Dalby  v.  The  India  and  London  Life  Assurance  Company.'  * 

"  West  of  England  Fire  Ins.  Co.  v.  Isaacs,  [1897]  1  Q.  B.  226. 
!>  Law  V.  London  Indisputable  Life  Policy  Co.,  1  K.  &  J.  228. 
c  14  Geo.  III.  c.  48,  §  2. 

"*  See  Godsall  v.  Boldero,  9  East,  72,  where  Lord  EUeuborougli  treatedhfe  insur 
ance  as  a  contract  of  indemnity. 
o  15  C.  B.  365. 

'  Accord:  Corson's  Appeal,  113  Pa.  St.  438;  Rittlert).  Smith,  70  Md.  261. 
But  if  the  policy  be  grossly  in  excess  of  the  debt  the  contract  may  be  re- 
garded as  a  wager.  Cammack  v.  Lewis,  15  Wall.  (U.  S.)  643;  Cooper  v. 
Shaeffer,  (Pa.)  11  Atl.  548.  So,  also,  if  one  having  an  insurable  interest  take 
out  a  policy  in  good  faith  and  assign  it  to  one  not  having  an  insurable  inter- 
est, the  latter  may  recover  the  full  amount  of  the  policy.  Steinback  v. 
Diepenbrock,  158  N.  Y.  24;  Clark  v.  Allen,  11  R.  I.  439.  Mutual  Life  Ins. 
Co.  V.  Allen,  138  Mass.  24;  Martin  v.  Stubbings,  126  111.  387.  Contra: 
Warnock  v.  Davis,  104  U.  S.  775,  H.  &  W.  333;  Basye  v.  Adams,  81  Ky.  368. 
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(ii) .  Contracts  illegal  at  Common  Law 

(a)  Agreements  to  commit  an  indictable  offense  or  civil  wrong 

246.  Agreement  to  conimit  a  crime,  or  wrong.  It  is  plain  that 
the  courts  would  not  enforce  an  agreement  to  commit  a  crime 
or  an  indictable  offense;  but  the  ground  here  is  almost  entirely- 
covered  by  statutes  in  which  the  criminal  law  has  been  em- 
bodied. 

Nor  again  will  the  courts  enforce  an  agreement  to  commit  a 
civil  wrong. 

An  agreement  to  commit  an  assault  has  been  held  to  be 
void,  as  in  Allen  v.  Rescous,"  where  one  of  the  parties  undertook 
to  beat  a  man.  So  too  has  an  agreement  involving  the  pub- 
lication of  a  libel,  or  the  perpetration  of  a  fraud.*  ^ 

A  debtor  making  a  composition  with  his  creditors  of  6s.  8d. 
in  the  pound,  entered  into  a  separate  contract  with  the  plain- 
tiff to  pay  him  a  part  of  his  debt  in  full.  This  was  held  to  be 
a  fraud  on  the  other  creditors,  each  of  whom  had  promised  to 
forego  a  portion  of  his  debt  in  consideration  that  the  others 
would  forego  theirs  in  a  like  proportion.  "Where  a  creditor 
in  fraud  of  the  agreement  to  accept  the  composition  stipulates 
for  a  preference  to  himself,  his  stipulation  is  altogether  void.'"' 
On  the  same  ground  the  courts  will  not  support  a  condition 
in  a  contract  that  in  the  event  of  a  man's  becoming  bankrupt 
certain  articles  of  his  property  should  be  taken  from  his 
creditors  and  go  to  the  promisee."* 

An  agreement  forming  part  of  a  scheme  for  promoting  a 
company,  in  which  the  object  of  the  promoters  was  to  defraud 
the  shareholders,  will  not  furnish  a  cause  of  action.*  A  pur- 
chased from  X  an  exclusive  right  to  use  a  particular  scientific 
process;  it  turned  out  that  X  had  no  such  right  as  he  professed 
to  sell:  but  A  could  not  recover  because  the  agreement  was 
shown  to  have  been  made  in  contemplation  of  a  fraud.' 

o  2  Lev.  174.  "  Clay  e.  Yates,  1 H.  &  N.  73. 

c  Mallalieu  v.  Hodgson,  16  Q.  B.  689.  ■*  Exparte  Barter,  26  Ch.  D.  510. 

«  Begbie  «.  Phosphate  Sewage  Co.,  L.  R.  10  Q.  B.  at  p.  499. 

'  Materne  v.  Horwitz,  101  N.  Y.  469,  H.  &  W.  338;  Merrill  v.  Packer, 
80  Iowa,  542,  H.  &  W.  339  n;  Church  v.  Proctor,  66  Fed.  Rep.  240. 

2  White  V.  Kuntz,  107  N.  Y.  518;  KuUman  v.  Greenebaum,  92  Cal.  403; 
Cheveront  v.  Textor,  53  Md.  295;  Brown  v.  Nealley,  161  Mass.  1;  Crossley 
V.  Moore,  40  N.  J.  L.  27;  Tinker  v.  Hurst,  70  Mich.  159. 

»  Greater  Pittsburgh  &c.  Co.  v.  Riley,  210  Pa.  St.  283;  Noel  v.  Drake, 
28  Kans.  265.    See  Kantzler  v.  Bensinger,  214  111.  589. 
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247.  Fraud  and  illegality.  Fraud  is  a  civU  wrong,  and  an 
agreement  to  commit  a  fraud  is  an  agreement  to  do  an  illegal 
act.  But  fraud  as  a  civil  wrong  must  be  kept  apart  from  fraud 
as  a  vitiating  element  in  contract. 

If  A  is  induced  to  enter  into  a  contract  with  X  by  the 
fraud  of  Z  the  contract  is  voidable  because  A's  consent  is  not 
genuine;  and  if  A  does  not  discover  the  fraud  in  time  to  avoid 
the  contract  he  may  sue  in  tort  for  such  damage  as  he  has 
sustained.  If  A  and  X  make  a  contract  the  object  of  which 
is  to  defraud  M  the  contract  is  void,  because  A  and  X  have 
agreed  to  do  what  is  illegal.  "We  must  not  confuse  reality  of 
consent  with  legality  of  object." 

(6)  Agreements  to  do  that  which  it  is  the  policy  of  the  law  to 

prevent. 

248.  Public  Policy.  The  policy  of  the  law,  or  public  policy, 
is  a  phrase  of  common  use  in  estimating  the  validity  of  con- 
tracts. Its  history  is  obscure;  it  is  most  likely  that  agreements 
which  tended  to  restrain  trade  or  to  promote  litigation  were 
the  first  to  elicit  the  principle  that  the  courts  would  look  to 
the  interests  of  the  public  in  giving  efficacy  to  contracts. 
Wagers,  while  they  continued  to  be  legal,  were  a  frequent 
provocative  of  judicial  ingenuity  on  this  point,  as  is  suffi- 
ciently shown  by  the  case  of  Gilbert  v.  Sykes "  quoted  above: 
but  it  does  not  seem  probable  that  the  doctrine  of  public  policy 
began  in  the  endeavor  to  elude  their  binding  force."  What- 
ever may  have  been  its  origin,  it  was  applied  very  frequently, 
and  not  always  with  the  happiest  results,  during  the  latter 
part  of  the  eighteenth  and  the  commencement  of  the  nine- 
teenth century ."^  Modern  decisions,  however,  while  maintain- 
ing the  duty  of  the  courts  to  consider  the  public  advantage, 
have  tended  more  and  more  to  limit  the  sphere  within  which 
this  duty  may  be  exercised.  This  view  of  the  subject  is  thus 
stated  by  Jessel,  M.  R.,  in  1875:  "You  have  this  paramount 
public  policy  to  consider,  that  you  are  not  lightly  to  interfere 
with  the  freedom  of  contract;" '  and  in  1902  it  is  expressly 

"  As  in  Smith  on  Contracts,  Lect.  vi. 

!>  16  East,  150. 

"  Sir  Frederick  Pollock  (Contract,  ed.  6,  p.  298)  holds  that  the  discouragement  of 
wagers  was  the  foundation  of  the  doctrine  of  "  public  policy; "  but  restraint  of  trade 
has  a,  prior  claim:  see  Year  Book,  2  Hen.  V.  pi.  26,  and  the  comment  of  Lord  St, 
Leonards  in  Egerton  v.  Earl  Brownlow  (4  H.  L.  C.  p.  237). 

"*  Egerton  v.  Earl  Brownlow,  4  H.  L.  C.  1. 

«  Printing  Co.  1).  Sampson,  19  Eq.  465. 
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laid  down  in  the  House  of  Lords  that  public  policy  is  not  a  safe 
guide  in  determining  the  validity  of  a  contract." 

We  may  say  then  that  the  policy  of  the  law  has,  on  certain 
subjects,  been  worked  into  a  set  of  tolerably  definite  rules,  but 
no  court  has  any  longer  the  power  to  extend  its  application. 

Contracts  which  are  void  as  contrary  to  public  policy  differ 
from  those  with  which  I  have  just  dealt  in  this  way,  that  the 
objects  aimed  at  in  the  latter  would,  if  carried  out,  constitute 
an  actionable  wrong  or  an  indictable  offense,  whereas  that 
which  is  against  public  policy  is  for  the  most  part  not  illegal 
but  void,  or  illegal  in  the  sense  that  it  is  contrary  to  public 
morals.*  We  may  arrange  such  contracts  under  certain  heads. 

249.  Agreements  which  injure  the  state  in  its  relations  with 
other  states.  These  fall  under  two  heads,  friendly  dealings 
with  a  hostile  state,  and  hostile  dealings  towards  a  friendly 
state. 

Not  only  is  it  unlawful  to  enter  into  contracts  with  an  alien 
enemy,  but  it  is  unlawful  to  purchase  goods  in  an  enemy's 
country  without  license  from  the  Crown.  Thus  in  the  case  of 
Esposito  V.  Bowden "  a  contract  of  charter-party,  in  which  an 
English  subject  chartered  a  neutral  ship  to  bring  a  cargo  of 
com  from  Odessa,  was  avoided  by  the  outbreak  of  hostilities 
between  England  and  Russia. 

"For  a  British  subject  (not  domiciled  in  a  neutral  country)  to  ship  a 
cargo  from  an  enemy's  port,  even  in  a  neutral  vessel,  without  license  from 
the  Crown,  is  an  act  prima  fade  and  under  all  circumstances  a  dealing  and 
trading  with  the  enemy,  and  therefore  forbidden  by  law." 

We  must  note  that  hostilities  must  actually  have  broken 
out;  a  contract  made  with  an  alien,  whose  government  sub- 
sequently declares  war,  is  perfectly  valid,  even  though  made  in 
view  of  the  possibility  of  war.** 

But  the  sovereign  who  has  the  right  to  proclaim  war  may, 
by  order  in  council,  suspend  the  effect  of  such  proclamation 
for  a  time  so  as  to  allow  the  performance  of  subsisting  con- 
tracts within  that  time.' 

"  Janson  11.  Driefontein  Consolidated  Gold  Mines,  Ld.,  [1902]  A.  C.  484. 
i  Maxim-Nordenfelt  Co.  v.  Nordenfelt,  [1893]  1  Ch.  (C.  A.)  at  p.  665. 
c  7  E.  &  B.  768. 
d  Janson  v.  Driefontein  Consolidated  Gold  Mines,  Ld.,  [1902]  A.  C.  484. 

'  Contracts  with  alien  enemies  which  involve  any  communication  across 
the  lines  of  hostilities  are  illegal.  United  States  v.  Grossmayer,  9  Wall. 
(U.  S.)  72,  H.  &  W.  215;  Kershaw  v.  Kelsey,  100  Mass.  561;  Woods  v. 
Wilder,  43  N.  Y.  164.  See  sec.  153,  ante. 
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An  agreement  which  contemplates  action  hostile  to  a  friendly 
state  is  unlawful  and  cannot  be  enforced.  So  the  courts  will 
afford  no  assistance  to  persons  who  "set  about  to  raise  loans 
for  subjects  of  a  friendly  state  to  enable  them  to  prosecute  a 
war  against  their  sovereign."  "  ^ 

There  seems  no  authority  as  to  the  lawfulness  of  a  contract 
to  break  the  law  of  a  foreign  country  beyond  the  opinion  of 
writers  on  the  subject  that  such  a  contract  could  not  be  en- 
forced. Nor  does  there  seem  to  be  authority  for  a  dictum  of  Lord 
Mansfield  that  "no  country  ever  takes  notice  of  the  revenue 
laws  of  another."  *  It  must  be  considered  very  doubtful 
whether  an  agreement  to  break  the  revenue  laws  of  a  friendly 
state  would  now  furnish  a  cause  of  action.^ 

250.  Agreements  tending  to  injure  the  public  service.  The 
public  has  an  interest  in  the  proper  performance  of  their  duty 
by  public  servants,  and  is  entitled  to  be  served  by  the  fittest 
persons  procurable.  Courts  of  law  hold  contracts  to  be  illegal 
which  have  for  their  object  the  sale  of  public  ofiices  or  the 
assignment  of  the  salaries  of  such  offices.' 

In  Card  v.  Hope,"  which  is  perhaps  an  extreme  case,  a  deed 
was  held  to  be  void  by  which  the  owners  of  the  majority  of 

<■  De  Wutz  V.  Hendricks,  2  Bing.  316.  '  Holman  v.  Johnson,  Cowp.  343. 

«  2  B.  &  C.  661. 

1  Pond  V.  Smith,  4  Conn.  297;  Kennett  v.  Chambers,  14  How.  (U.  S.)  38. 

'  Contracts  looking  to  the  breach  of  the  laws  of  a  sister  state  of  the 
Union  are  illegal.  Graves  v.  Johnson,  156  Mass.  211,  H.  &  W.  391,  and  note 
in  15  L.  R.  A.  834. 

^  The  following  contracts  are  illegal;  agreements  to  appoint  to  public 
office,  Robertson  v.  Robinson,  65  Ala.  610;  to  sell,  procure,  or  exchange  a 
public  office,  Martin  v.  Royster,  8  Ark.  74;  Meguire  v.  Corwine,  101  U.  S. 
108;  Stroud  v.  Smith,  4  Houst.  (Del.)  448;  or  any  position  of  trust  and 
confidence,  Forbes  v.  McDonald,  54  Cal.  98;  West  v.  Camden,  135  U.  S.  507; 
Guernsey  v.  Cook,  120  Mass.  501;  to  share  the  emoluments  of  an  office, 
Martin  v.  Wade,  37  Cal.  168;  Gray  v.  Hook,  4  N.  Y.  449;  to  serve  in  office 
at  less  than  the  statutory  salary.  State  v.  CoUier,  72  Mo.  13;  Brown  v.  Bank, 
137  Ind.  655;  Peters  v.  Davenport,  104  Iowa,  625;  to  influence  legislative 
action  by  "lobbying,"  Trist  v.  Child,  21  Wall.  (U.  S.)  441,  H.  &  W.  340; 
Owens  V.  Wilkinson,  20  App.  D.  C.  51;  to  influence  executive  action  im- 
properly. Tool  Co.  V.  Norris,  2  Wall.  (U.  S.)  45;  Oscanyan  v.  Arms  Co.,  103 
U.  S.  261;  (but  see  Lyon  v.  Mitchell,  36  N.  Y.  235;  Southard  v.  Boyd, 
51  N.  Y.  177,  H.  &  W.  347);  to  influence  corporate  or  other  fiduciary  action, 
Woodstock  Iron  Co.  v.  Richmond  &c.  Co.,  129  U.  S.  643;  to  quiet  com- 
petition for  public  contracts.  Brooks  v.  Cooper,  50  N.  J.  Eq.  761 ;  Boyle  v. 
Adams,  50  Minn.  255;  to  aid  the  election  of  a  candidate  contrary  to  the 
convictions  of  the  one  so  aiding,  Nichols  v.  Mudgett,  32  Vt.  546;  to  give  a 
consent  required  by  law,  Greer  v.  Severson,  119  Iowa,  84. 
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shares  in  a  ship  sold  a  portion  of  them,  the  purchaser  acquiring 
the  command  of  the  ship  for  himself  and  the  nomination  to 
the  command  for  his  executors.  The  ship  was  in  the  service 
of  the  East  India  Company,  and  this  had  been  held  equivalent 
to  being  in  the  public  service,"  but  the  judgment  proceeded  on 
the  ground  that  the  public  had  a  right  to  the  exercise  by  the 
owners  of  any  ship  of  their  best  judgment  in  selecting  officers 
for  it.  The  principle  on  which  both  statute  and  common 
law  deal  with  this  subject  is  that  the  public  has  a  right  to 
some  better  test  of  the  capacity  of  its  servants  than  the  fact 
that  they  possess  the  means  of  purchasing  their  offices." 

Thus  what  has  been  called  "the  policy  of  the  law"  will  not 
uphold  a  disposition  of  property  which  was  made  conditional 
on  the  holder  procuring  a  title  of  honor: "  and  statute  forbids 
all  agreements  for  the  exercise  of  any  rights  of  patronage  of 
a  benefice  in  favor,  or  on  the  nomination,  of  any  particular 
person,  and  only  allows  the  transfer  of  such  rights  if  certain 
conditions  are  complied  with.'' 

On  a  somewhat  different  principle  the  same  rule  applies 
to  the  assignment  of  salaries  or  pensions.  "It  is  fit,"  said 
Lord  Abinger  in  Wells  v.  Foster,'  "that  the  pubhc  servants 
should  retain  the  means  of  a  decent  subsistence  without  being 
exposed  to  the  temptations  of  poverty."  And  in  the  same 
case,  Parke,  B.,  lays  down  the  limits  within  which  a  pension 
is  assignable.  "Where  a  pension  is  granted,  not  exclusively 
for  past  services,  but  as  a  consideration  for  some  continuing 
duty  or  service,  then,  although  the  amount  of  it  may  be 
influenced  by  the  length  of  the  service  which  the  party  has 
already  performed,  it  is  against  the  policy  of  the  law  that  it 
should  be  assignable."  * 

251.  Agreements  which  tend  to  pervert  the  course  of  justice. 
These  most  commonly  appear  in  the  form  of  agreements 
to  stifle  prosecutions,  as  to  which  Lord  Westbury  said,  "You 
shall  not  make  a  trade  of  a  felony.    If  you  are  aware  that  a 

«  Blachford  «.  Preston,  8  T.  E.  89.         i-  5  &  6  Ed.  VI.  c.  16  ;  49  Geo.  III.  c.  126.* 
0  Egerton  v.  Brownlow,  4  H.  L.  C.  1.    ''61  &  62  Vict.  u.  48. 
«  8  M.  &  W.  151. 

'  Unearned  public  salaries  cannot  be  assigned;  Bangs  v.  Dunn,  66  Cal.  72; 
State  V.  Williamson,  118  Mo.  146;  Bowery  Nat.  Bk.  v.  Wilson,  122  N.  Y. 
478;  nor  the  unearned  fees  of  an  executor.  Matter  of  Worthington,  141 
N.  Y.  9.  Pensions  granted  by  the  United  States  to  soldiers  and  sailors  are 
by  statute  unassignable.  U.  S.  Rev.  St.  §  4745;  but  as  to  attachment  in 
pensioner's  hands  see  Mcintosh  v.  Aubrey,  185  U.  S.  122. 
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crime  has  been  committed  you  shall  not  convert  that  crime 
into  a  source  of  profit  or  benefit  to  yourself.'"* ' 

An  exception  to  this  rule  is  found  in  cases  where  civil  and 
criminal  remedies  coexist:  a  compromise  of  a  prosecution  is 
then  permissible.  The  exception  and  its  limits  are  thus  stated 
in  the  case  of  Keir  v.  Leeman : " 

"  We  shall  probably  be  safe  in  laying  it  down  that  the  law  will  permit  a 
compromise  of  all  offenses  though  made  the  subject  of  a  criminal  prosecu- 
tion, for  which  offenses  the  injured  party  might  sue  and  recover  damages 
in  an  action.  It  is  often  the  only  manner  in  which  he  can  obtain  redress. 
But,  if  the  offense  is  of  a  public  nature,  no  agreement  can  be  valid  that  is 
founded  on  the  consideration  of  stifling  a  prosecution  for  it." 

This  statement  of  the  law  was  adopted  in  1890  by  the  Court 
of  Appeal."  ^ 

Another  example  of  this  class  of  agreements  is  an  indemnity 
given  to  one  who  has  gone  bail  for  an  accused  person,  whether 
such  indemnity  be  given  by  the  prisoner  himself,  as  in  Hermann 
V.  Jeuchnerf  or  by  a  third  person  on  his  behalf,  as  in  the  more 
recent  case  of  Consolidated  Exploration  and  Finance  Company 
V.  Musgrave.'  ^ 

Agreements  to  refer  matters  in  dispute  to  arbitration  have 
been  regarded  as  attempts  to  "oust  the  jurisdiction  of  the 
courts,"  and  as  such  were  limited  in  their  operation  by  judicial 
decisions.-''  * 

»  Williams  ».  Bayley,  L.  E.  1  H.  L.  220.  »  e  Q.  B.  321,  and  see  9  Q.  B.  395. 

<•-  Windhill  Local  Board  v.  Vint,  45  Ch.  D.  (C.  A.)  351. 
d  15  Q.  B.  D.  561.  "  [1900]  1  Ch.  37. 

f  Scott  V.  Avery,  5  H.  L.  C.  811 ;  Edwards  v.  Aberayron  Insurance  Society, 
1  Q.  B.  D.  596. 

1  Partridge  v.  Hood,  120  Mass.  403,  H.  &  W.  348;  Haynes  v.  Rudd,  102 
N.  Y.  372;  Insurance  Co.  v.  Hull,  51  Oh.  St.  270;  Graham  v.  Hiesel  (Neb.) 
102  N.  W.  1010.  But  a  prosecuting  officer  may  agree  to  dismiss  a  prosecu- 
tion in  consideration  of  the  accused  giving  testimony  against  other  offenders. 
Nickelson  v.  Wilson,  60  N.  Y.  362. 

'  Nickelson  v.  Wilson,  supra;  Geier  v.  Shade,  109  Pa.  St.  180.  But 
contra:  Partridge  v.  Hood,  supra;  Corbett  v.  Clute,  137  N.  C.  546. 

'  Contra:  Moloney  i;.  Nelson,  158  N.  Y.  351.  The  authorities  are  reviewed 
in  s.  c.  12  N.  Y.  App.Div.  545. 

*  Arbitration  as  to  the  amount  of  loss  or  damage  may  be  made  a  condition 
precedent  to  a  right  of  action.  Hamilton  v.  Liverpool  &c.  Ins.  Co.,  136  U.  S. 
242,  H.  &  W.  361 ;  Hamilton  v.  Home  Ins.  Co.,  137  U.  S.  370,  H.  &  W.  353  n; 
National  Contracting  Co.  v.  Hudson  River  &c.  Co.,  170  N.  Y.  439;  Levine 
V.  Ins.  Co.,  66  Minn.  138;  Read  v.  Ins.  Co.,  103  Iowa,  307;  Gowen  v.  Pierson, 
166  Pa.  St.  258.  But  the  condition  may  be  too  broad  to  be  enforced  in  some 
jurisdictions  if  it  covers  more  than  the  amount  of  damage  or  includes  the 
existence  of  the  right  of  action.  Miles  v.  Schmidt,  168  Mass.  339,  H.  &  W. 
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The  rules  on  the  subject  are  now  consolidated  in  the  Arbitration  Act,  1889," 
and  govern  "a  submission"  that  is,  "a  written  agreement  to  submit  pre- 
sent or  future  differences  to  arbitration  whether  an  arbitrator  is  named 
therein  or  not."  As  such  agreements  are  now  recognized  by  statute  their 
validity  is  no  longer  open  to  question,  though  their  construction  may  pro- 
vide matter  for  argument. 

252.  Agreements  which  tend  to  abuse  of  legal  process.  Under 
the  old  names  of  maintenance  and  champerty  two  objects 
of  agreement  are  described  which  the  law  regards  as  unlawful. 
They  tend  to  encourage  litigation  which  is  not  bona  fide  but 
speculative.  It  is  not  thought  well  that  one  should  buy  an 
interest  in  another's  quarrel,  or  should  incite  to  litigation  by 
offers  of  assistance  for  which  he  expects  to  be  paid. 

Maintenance  has  been  defined  to  be  "when  a  man  maintains 
a  suit  or  quarrel  to  the  disturbance  or  hindrance  of  right." 

Champerty  is  where  "he  who  maintains  another  is  to  have 
by  agreement  part  of  the  land,  or  debt,  in  suit."  * 

Maintenance  is  a  civil  wrong  which  does  not  often  figure 
in  the  law  of  contract.   It  is  thus  defined  by  Lord  Abinger:  — 

"The  law  of  maintenance,  as  I  understand  it  upon  modern  constructions, 
is  confined  to  cases  where  a  man  improperly  and  for  the  purpose  of  stirring 
up  litigation  and  strife  encourages  others  to  bring  '  actions  or  to  make 
defenses  which  they  have  no  right  to  make."  <* 

Lord  Coleridge  held  that  this  definition  was  applicable  to 
the  giving  of  an  indemnity  to  an  informer  against  costs  in- 
curred in  endeavoring  to  enforce  a  statutory  penalty.^ 

But  it  is  not  wrongful  to  provide  the  means  by  which  a  poor 

"  52  &  53  Vict.  li.  49.  •      i  Com.  Dig.  vol.  v.  p.  22. 

<^  The  old  books  suggest  that  it  is  not  maintenance  to  start  an  action.  "  A  mainte- 
nance cannot  be,  .unless  he  has  some  plea  pending  at  the  time."  (Viner,  Abridg., 
Tit.  maintenance.)  So  unreasonable  a  distinction  appears  to  have  been  dropped  ia 
modern  decision. 

d  Fiudon  v.  Parker,  11  M.  &  W.  682. 

'  Bradlaugh  v.  Newdegate,  11  Q.  B.  D.  5. 

799;  McCoy  u.  Able,  131  Ind.  417;  Myers  u.  Jenkins,  63  Oh.  St.  101;  Needy 
D.  Ins.  Co.,  197  Pa.  St.  460.  If  the  agreement  to  arbitrate  is  an  independent 
promise,  and  not  a  condition,  an  action  may  lie  for  its  violation,  but  it  will 
not  bar  an  action  on  the  contract.  Hamilton  v.  Home  Ins.  Co.,  137  U.  S. 
370,  H.  &  W.  353  n.;  Hill  v.  More,  40  Me.  515.  In  no  event  can  it  be  speci- 
fically enforced.    Miles  v.  Schmidt,  supra. 

It  is  perfectly  lawful  for  parties  after  a  right  of  action  has  accrued  to  agree 
to  submit  to  arbitration  all  questions  at  issue  between  them.  Montgomery  v. 
American  Cent.  Ins.  Co.,  108  Wis.  146;  Byrd  v.  Odem,  9  Ala.  755,  766. 
Such  a  submission  is,  however,  revocable  at  any  time  before  an  award  is 
made.  People  ex  rel.  Union  Ins.  Co.  v.  Nash,  111  N.  Y.  310.  When  an  award 
is  once  made  the  original  cause  of  action  is  merged  in  it.  Wiberly  v.  Mat- 
thews, 91  N.  Y.  648.  See  3  Cyc.  610,  729. 
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man  may  maintain  a  suit,  even  though  the  charity  may  be 
misguided  and  the  action  groundless,  and  the  same  principle 
applies  with  greater  force  to  the  case  of  a  kinsman  or  servant."  * 
Champerty,  or  the  maintenance  of  a  quarrel  for  a  share 
of  the  proceeds,  has  been  repeatedly  declared  to  avoid  an 
agreement  made  in  contemplation  of  it.^  It  would  seem  that 
there  is  no  unlawfulness  in  the  supply  of  information  which 
would  enable  property  to  be  recovered,  in  consideration 
of  receiving  a  part  of  the  property  when  recovered,  but  any 
fm'ther  aid  in  the  promotion  of  a  suit  by  money  or  influence 
is  champerty.*  ^  Its  less  obvious  form,  a  purchase,  out  and 
out,  of  a  right  to  sue  has  been  regarded  as  an  assignment 
of  a  chose  in  action,"  a  matter  with  which  we  shall  presently 
come  to  deal.  Such  an  agreement  is  binding  if  the  pur- 
chase includes  any  substantial  interest  beyond  a  mere  right 
to  litigate.  If  property  is  bought  to  which  a  right  to  sue 
attaches,  that  fact  will  not  avoid  the  contract,*  but  an  agree- 

«  Harris  v.  Brisco,  17  Q.  B.  D.  504. 

>>  Stanley  v.  Jones,  7  Bing.  369.   Rees  v.  de  Bemardy,  [1896]  2  Ch.  447. 
'  1  have  dealt  on  page  000  with  the  meaning  of  this  term  so  far  as  it  concerns  the 
law  of  contract.     [See  sees.  295-297 post.] 

'  Thallhimer  v.  Brinckerhoff,  3  Cow.  (N.  Y.)  623;  Proctor  v.  Cole,  104 
Ind.  373;  Re  Evans,  22  Utah,  366. 

'  There  is  disagreement  in  the  American  courts  as  to  what  constitutes 
champerty.  (1)  Some  courts  hold  that  an  agreement  to  look  to  the  pro- 
ceeds of  the  suit  for  compensation  is  champerty.  Ackert  v.  Barker,  131 
Mass.  436,  H.  &  W.  354;  Hadlock  v.  Brooks,  178  Mass.  425;  Butler  v. 
Legro,  62  N.  H.  350.  (2)  Some  courts  hold  that  in  addition  the  attorney 
must  prosecute  the  suit  at  his  own  cost  and  expense  to  constitute  cham- 
perty. Phillips  V.  South  Park  Com'rs,  119  111.  626.  Peck  v.  Heurich,  167 
U.  S.  624;  Hart  v.  State,  120  Ind.  83;  Jewel  v.  Neidy,  61  Iowa,  299;  Brown 
V.  Ginn,  66  Oh.  St.  316;  Perry  v.  Dicken,  105  Pa.  St.  83;  Dockery  v. 
McLellan,  93  Wis.  381.  (3)  Some  courts  hold  even  in  a  case  like  (2)  that 
there  is  no  champerty.  Taylor  v.  Bemiss,  110  U.  S.  42;  Fowler  v.  Callan, 
102  N.  Y.  395;  Brown  v.  Bign6,  21  Ore.  260;  Hoffman  v.  Vallejo,  45  Cal. 
564.  (4)  All  authorities  agree  that  a  contract  for  a  contingent  fee  is  not 
champerty  if  it  is  not  to  be  paid  out  of  the  proceeds  of  the  suit.  Blaisdell  v. 
Ahern,  144  Mass.  393;  Hadlock  v.  Brooks,  supra.  (5)  In  some  states  it  is 
declared  that  the  common  law  doctrines  of  maintenance  and  champerty 
are  unknown  (Mathewson  v.  Fitch,  22  Cal.  86);  in  some  the  matter  is 
regulated  wholly  by  statute  (Irwin  v.  Curie,  171  N.  Y.  409);  and  in  most 
there  is  a  marked  tendency  to  narrow  the  doctrines  of  champerty  or  to 
evade  them.  Reece  v.  Kyle,  49  Oh.  St.  475;  Dunne  v.  Herrick,  37  lU.  App. 
180;  Manning  v.  Sprague,  148  Mass.  18,  H.  &  W.  356  n;  Richardson  v. 
Rowland,  40  Conn.  565;  cases  supra. 

'  See  WeUington  v.  Kelly,  84  N.  Y.  643. 

•  Traer  v.  Clews,  115  U.  S.  528. 
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ment  to  purchase  a  bare  right  of  action  would  not  be  sus- 
tained." * 

253.  Agreements  which  are  contrary  to  good  morals.    The 

only  aspect  of  immorality  with  which  the  courts  of  law  have 
dealt  is  sexual  immorality;  and  the  law  upon  this  point  may 
be  shortly  stated. 

A  promise  made  in  consideration  of  future  illicit  cohabita- 
tion is  given  upon  an  immoral  consideration,  and  is  unlawful 
whether  made  by  parol  or  under  seal.*  ^ 

A  promise  made  in  consideration  of  past  illicit  cohabitation 
is  not  taken  to  be  made  oh  an  illegal  consideration,  but  is 
a  mere  gratuitous  promise,  binding  if  made  under  seal,  void 
if  made  by  parol." ' 

And  an  agreement  innocent  in  itself  will  be  vitiated  if 
intended  to  further  an  immoral  purpose  and  known  by  both 
parties  to  be  so  intended.**  * 

254.  Agreements  which  affect  the  freedom  or  security  of 
marriage  or  the  due  discharge  of  parental  duty.  Such  agree- 
ments, in  so  far  as  they  restrain  the  freedom  of  marriage,  are 
discouraged  on  public  grounds  as  injurious  to  the  moral  wel- 
fare of  the  citizen.  So  a  promise  under  seal  to  marry  no  one 
but  the  promisee  on  penalty  of  paying  her  £1000  was  held  void, 
as  there  was  no  promise  of  marriage  on  either  side  and  the  agree- 
ment was  purely  restrictive.'  So  too  a  wager  in  which  one  man 
bet  another  that  he  would  not  marry  within  a  certain  time 
was  held  to  be  void,  as  giving  to  one  of  the  parties  a  pecuniary 
interest  in  his  celibacy.-'' ' 

What  are  called  marriage  brocage  contracts,  or  promises 

"  Prosser  v.  Edmonds,  1  Y.  &  C.  499.  <>  Ayerst  v.  Jenkins,  16  Eq.  275. 

<;  Gray  v.  Mathias,  6  Ves.  285  a  ;  Beaumont  ».  Reeve,  8  Q.  B.  483. 
^  Pearce  v.  Brooks,  L.  R.  1  Ex.  213.  »  Lowe  v.  Peers,  4  Burr.  2225. 

/  Hartley  ».  Rice,  10  East,  22. 

•  Zabriskie  v.  Smith,  13  N.  Y.  322  (but  see  Haight  v.  Halyt,  19  N.  Y.  464; 
Brackett  v.  Griswold,  103  N.  Y.  425) ;  John  V.  Farwell  Co.  v.  Wolf,  96  Wis. 
10;  Storrs  v.  Hospital,  180  111.  368.  Assignability  depends  largely  upon 
statutory  provisions.   Farwell  v.  Wolf,  supra. 

2  Boigneres  v.  Boulon,  54  Calif.  146,  H.  &  W.  357;  Brown  v.  Tuttle, 
80  Me.  162.   Cf.  Kurtz  v.  Frank,  76  Ind.  594,  H.  &  W.  358. 

»  Brown  v.  Kinsey,  81  N.  C.  245,  H.  &  W.  395;  Wallace  v.  Raffleye, 
103  111.  229. 

*  Ernst  V.  Crosby,  140  N.  Y.  364;  Graves  v.  Johnson,  156  Mass.  211, 
H.  &  W.  391;  Reed  v.  Brewer,  90  Tex.  144. 

5  Sterling  v.  Sinnickson,  2  Southard  (5  N.  J.  L.)  756,  H.  &  W.  359  ; 
Chalfant  v.  Payton,  91  Ind.  202.  See  King  v.  King,  63  Oh.  St.  363. 
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made  upon  consideration  of  the  procuring  or  bringing  about 
a  marriage,  are  held  illegal  "not  for  the  sake  of  the  particular 
instance  or  the  person,  but  of  the  public,  and  that  marriages 
may  be  on  a  proper  foundation."  "  And  so  an  agreement  to 
introduce  a  person  to  others  of  the  opposite  sex  with  a  view 
to  marriage  is  unlawful,  although  there  is  a  choice  given  of 
a  number  of  persons,  and  not  an  effort  to  bring  about  marriage 
with  a  particular  person.'  ^ 

Agreements  providing  for  separation  of  husband  and  wife 
are  valid  if  made  in  prospect  of  an  immediate  separation.^ 
But  if  such  agreements  provide  for  a  possible  separation  in 
the  future  they  are  illegal,  whether  made  before  or  after  mar- 
riage, because  they  give  inducements  to  the  parties  not  to 
perform  "duties  in  the  fulfillment  of  which  society  has  an 
interest."  "  * 

And  for  the  same  reason  an  agreement  by  a  mother  to 
transfer  to  another  her  rights  and  duties  in  respect  of  an  ille- 
gitimate child  has  been  held  illegal,  because  the  law  imposed 
a  duty  on  the  mother  "  in  respect  of  the  infant  and  for  its  bene- 
fit." " ' 

255.  Agreements  in  restraint  of  trade.  The  law  concerning 
restraint  of  trade  has  changed  from  time  to  time  with  the 
changing  conditions  of  trade,  but  with  trifling  exceptions  these 
changes  have  been  a  continuous  development  of  a  general  rule. 

The  early  cases  show  a  disposition  to  avoid  all  contracts 
"to  prohibit  or  restrain  any,  to  use  a  lawful  trade  at  any  time 

o  Cole  V.  Gibson,  1  Ves.  Sen.  503. 

t>  Hermann  v.  Charlesworth,  [1905]  2  K.  B.  (C.  A.)  131. 

<:  Cartwright  v.  Cartwright,  3  D.  M.  &  G.  989. 

<l  Humphrys  v.  Polak,  [1901]  2  K.  B.  (C.  A.)  385. 

'  Duval  V.  Wellman,  124  N.  Y.  156,  H.  &  W.  402.  See  104  Am.  St.  Rep. 
919  n. 

'  Randall  v.  Randall,  37  Mich.  563;  Clark  v.  Fosdick,  118  N.  Y.  7  {see 
Hungerford  v.  Hungerford,  161  N.  Y.  550);  Bailey  v.  Dillon,  186  Mass.  244. 
But  agreements  for  collusive  divorce  are  illegal.  Cross  v.  Cross,  58  N.  H. 
373,  H.  &  W.  361;  Adams  v.  Adams,  25  Minn.  72;  Irvin  v.  Irvin,  169  Pa. 
St.  529;  Baum  v.  Baum,  109  Wis.  47.  A  promise  to  forbear  to  press  a  suit 
for  a  divorce  is  not  an  illegal  consideration.  Poison  v.  Stewart,  167  Mass. 
211,  H.  &  W.  801;  Adams  v.  Adams,  91  N.  Y.  381;  Phillips  v.  Meyers,  82 
111.  67.  But  an  agreement  to  resume  interrupted  marital  relations  has  been 
held  to  be  an  illegal  consideration.  Merrill  v.  Peaslee,  146  Mass.  460,  H.  & 
W.  801  n.  See  also  Oppenheimer  v.  Collins,  115  Wis.  283. 

'  People  V.  Mercein,  8  Paige  (N.  Y.)  47. 

*  See  Brooke  v.  Logan,  112  Ind.  183;  Johnson  v.  Terry,  34  Conn.  259. 
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or  at  any  place,"  as  being  "against  the  benefit  of  the  common- 
wealth." "  But  soon  it  became  clear  that  the  commonwealth 
would  not  suffer  if  a  man  who  sold  the  goodwill  of  a  business 
might  bind  himself  not  to  enter  into  immediate  competition 
with  the  buyer;  thus  it  was  laid  down  in  Rogers  v.  Parry " 
that  "a  man  cannot  bind  one  that  he  shall  not  use  his  trade 
generally,"  "but  for  a  time  certain,  and  in  a  place  certain, 
a  man  may  be  well  bound  and  restrained  from  using  of  his 
trade." 

Thus  we  get  an  established  rule;  a  contract  in  general 
restraint  of  trade  is  contrary  to  public  policy,  a  contract  in 
partial  restraint  will  be  upheld. 

Henceforth,  as  trade  expands  and  the  dealings  of  an  indi- 
vidual cease  to  be  confined  t-o  the  locality  in  which  he  lives, 
the  construction  of  agreements  in  partial  restraint  of  trade 
expands  also.' 

256.  Same.  — Restriction  as  to  place.  A  man  may  limit  his 
freedom  as  regards  the  persons  with  whom  he  will  trade,  as  in 
Rannie  v.  Irmne,"  or  the  mode  in  which  he  will  trade,  as  in 
Jones  V.  Lees,^  but  the  most  common  form  of  restriction  was 
restriction  as  to  place.  Hence  the  distinction  between  general 
and  partial  restraints  became  confused  with  a  distinction  be- 
tween restraints  unlimited  as  to  place  and  restraints  unlimited 
as  to  time,  and  it  was  laid  down  that  a  man  might  not  contract 
himself  out  of  the  right  to  carry  on  a  certain  trade  anywhere 
for  ten  years,  though  he  might  contract  himself  out  of  the  right 
ever  to  carry  on  a  trade  within  ten  miles  of  London.^ 

The  rule  as  thus  expressed  was  inapplicable  to  the  modern 
conditions  of  trade.  In  the  sale  of  a  goodwill  or  a  trade  secret 
the  buyer  might  in  old  times  have  been  sufficiently  protected 
by  limited  restrictions  as  to  the  place  or  persons  with  whom 

"  Colgate  e.  Bacheler,  Cro.  Eliz.  872  (1596).         *  Bulstrode,  136  (1613). 
<;  7  M.  &  G.  969.  <*  1  H.  &  N.  189. 

'  The  growth  of  the  doctrine  in  an  American  state  is  well  illustrated  by 
the  Massachusetts  cases.  See  Anchor  Electric  Co.  v.  Hawkes,  171  Mass.  101, 
cases  there  cited,  and  the  earlier  cases  of  Alger  v.  Thacher,  19  Pick.  51  (giv- 
ing the  history  and  reasons  of  the  common  law  rule)  and  Taylor  v.  Blanch- 
ard,  13  Allen  370  (holding  restraint  as  to  whole  state  invaUd  in  the  case  of 
the  sale  of  a  manufactory).  And  see  Bishop  v.  Palmer,  146  Mass.  469,  H.  & 
W.  380. 

'  See,  for  a  quite  modern  application  of  the  old  rule,  Lufkin  Rule  Co.  v. 
Fringeli,  57  Oh.  St.  596,  where  the  modern  rule  is  criticised  as  ignoring 
the  interests  of  the  public  and  tending  to  encourage  monopolies. 
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the  seller  should  henceforth  deal.  This  is  not  so  where  an 
individual  or  a  company  supplies  some  article  of  commerce  to 
the  civilized  world.  The  old  distinction  between  general  and 
partial  restraints  was  more  flexible,  and  its  application  is  well 
illustrated  by  The  Maxim-Nordenfelt  Gun  Co.  v.  Nordenfelt.'^ 

257.  Same. — Maxim-Nordenfelt  Gun  Co.  v.  Nordenfelt. 
Nordenfelt  was  a  maker  and  inventor  of  guns  and  anmiunition: 
he  sold  his  business  to  the  company  for  £287,500,  and  agreed 
that  for  twenty-five  years  he  would  cease  to  carry  on  the  manu- 
facture of  guns,  gun-carriages,  gunpowder,  or  ammunition, 
or  any  business  liable  to  compete  with  such  business  as  the 
company  was  carrying  on  for  the  time  being.  He  retained  the 
right  to  deal  in  explosives  other  than  gunpowder,  in  torpedoes 
or  submarine  boats,  and  in  metal  castings  or  forgings. 

After  some  years  Nordenfelt  entered  into  business  with 
another  company  dealing  with  guns  and  ammunition;  the 
plaintiffs  sought  an  injunction  to  restrain  him  from  so  doing. 

The  Court  of  Appeal  exhaustively  reviewed  the  cases  bear- 
ing on  the  subject,  and  held:  — 

(1)  that  the  covenant  not  to  compete  with  the  company 
in  any  business  which  it  might  carry  on  was  a  general  restraint 
of  trade,  that  it  was  void,  but  that  it  was  distinct  and  severable 
from  the  rest  of  the  contract ; 

(2)  that  the  sale  of  a  business  accompanied  by  an  agreement 
by  the  seller  to  retire  from  the  business,  is  not  a  general  re- 
straint of  trade,  provided  it  is  reasonable  between  the  parties, 
and  not  injurious  to  the  public. 

This  restraint  was  reasonable  between  the  parties,  because 
Nordenfelt  not  only  received  a  very  large  sum  of  money,  but 
retained  considerable  scope  for  the  exercise  of  his  inventive 
and  manufacturing  skill,  while  the  wide  area  over  which  the 
business  extended  necessitated  a  restraint  coextensive  with 
that  area  for  the  protection  of  the  plaintiffs.  Nor  could  the 
agreement  be  said  to  be  injurious  to  the  public  interest,  since 
it  transferred  to  an  English  company  the  making  of  guns 
and  ammunition  for  foreign  lands. 

But  it  should  be  observed  that  the  very  elaborate  judgment 
of  Bowen,  L.  J.,  seems  to  lay  down  a  hard  and  fast  rule  that 
agreements  in  restraint  of  trade  are  divisible  into  two  classes 
—  general,  and  partial  or  particular:  that  the  former  are 
necessarily  void  and  do  not  even  admit  of  discussion  as  to 

o  [1893]  1  Ch.  (C.  A.)  630;  [1894]  A.  C.  574. 
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their  reasonableness,  while  the  latter  may  be  sustained  subject 
to  the  conditions  of  reasonableness  and  public  interest  above 
mentioned. 

The  House  of  Lords  affirming  the  judgment  of  the  Court 
of  Appeal  held  that  such  a  distinction,  if  it  ever  had  existed  as 
a  rule  of  common  law,  was  no  longer  tenable : 

The  only  true  test  in  all  cases,  whether  of  partial  or  general  restraint, 
is  the  test  proposed  by  Tindal,  C.  J.,  in  Horner  v.  Graves  (7  Bing.  735), 
What  is  a  reasonable  restraint  with  reference  to  this  particular  case?  "  ' 

258.  Same.  —  Tests  of  reasonableness.  AVe  may  now,  there- 
fore, regard  the  law  as  settled  that  the  duration  of  the  contract, 
and  the  area  over  which  it  is  meant  to  extend,  are  not  deter- 
mining factors  as  regards  its  validity,  but  are  elements  in  the 
general  consideration  by  the  court  of  the  reasonableness  of  the 
transaction,  and  the  question  of  reasonableness  is  for  the  court 
and  not  for  the  juiy  to  decide.* 

But  the  reasonableness  of  the  transaction  is  not  the  only 
matter  into  which  the  courts  will  inquire.  A  covenant  might 
be  fair  as  between  the  parties  and  yet  injurious  to  the  public 
interest.   It  would  then  be  held  void."  ^ 

«  [1894]  A.  C.  574. 

>>  Underwood  v.  Barker,  [1899]  1  Ch.  (C.  A.)  300;  Dowden  v.  Pook,  [1904]  1  K.  B. 
(C  A.)  45. 
<•  Nordenfelt  v.  Maxim-Nordenfelt  Gun  Co.,  [1894]  A.  C.  549. 

'  "  Public  welfare  is  first  considered,  and  if  it  be  not  involved,  and  the 
restraint  upon  one  party  is  not  greater  than  protection  to  the  other  requires, 
the  contract  may  be  sustained."  Mr.  Chief  Justice  Fuller  in  Fowle  v.  Park, 
131  U.  S.  88,  97.  The  general  tendency  of  modern  American  decisions  is  to 
make  the  test  whether  the  restraint  is  reasonabty  necessary  for  the  protec- 
tion of  the  covenantee.  Diamond  Match  Co.  v.  Roeber,  106  N.  Y.  473, 
H.  &  W.  362;  Wood  v.  Whitehead  Bros.,  165  N.  Y.  545;  Herreshoff  v.  Bouti- 
neau,  17  R.  I.  3;  National  Benefit  Co.  v.  Union  Hospital  Co.,  45  Minn.  272; 
Swigert  v.  Tilden,  121  Iowa,  650;  Trenton  Potteries  Co.  v.  Oliphant,  58 
N.  J.  Eq.  507;  Knapp  v.  8.  Jarvis  Adams  Co.,  135  Fed.  Rep.  1008;  Roberts 
V.  Lemont  (Neb.),  102  N.  W.  Rep.  770. 

'  Such  for  example  are  cases  where  the  covenantor  is  exercising  a  pub- 
lic franchise  or  engaged  in  a  business  "impressed  with  a  public  trust." 
Gibbs  V.  Consolidated  Gas  Co.,  130  U.  S.  396,  408-9.  Agreements  to  com- 
bine for  the  purpose  of  lessening  competition  are  illegal  as  opposed  to  the 
public  welfare.  Oliver  v.  Gilmore,  52  Fed.  Rep.  562;  Santa  Clara  &c.  Co.  v. 
Hayes,  76  Calif.  387,  H.  &  W.  376;  Richardson  v.  Buhl,  77  Mich.  632;  More 
V.  Bennett,  140  111.  69;  Cummings  v.  Union  Blue  Stone  Co.,  164  N.  Y.  401; 
Neeter  v.  Continental  Brewing  Co.,  161  Pa.  St.  473.  Cp.  Central  Shade  Roller 
Co.  V.  Cushman,  143  Mass.  363;  Star  Pub.  Co.  v.  Associated  Press,  159  Mo. 
410.  See  also  74  Am.  St.  Rep.  235  n.  The  Federal  Anti-Tnist  Act  (26  U.  S. 
St.  at  L.  209)  and  various  state  acts  deal  with  such  combinations.  See  64 
L.  R.  A.  689n. 
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259.  Same.  —  Consideration.  It  remains  to  note  that  at 
one  time  it  was  thought  that  the  courts  would  inquire  into 
the  adequacy  of  the  consideration  given  for  the  promise  not  to 
trade.  But  this  was  disavowed  by  the  Exchequer  Chamber  in 
Hitchcock  V.  Coker,"  and  seems  to  resolve  itself  into  the  rule 
which  requires  the  promisee  to  satisfy  the  court  that  the  trans- 
action is  reasonable.' 

II,    EFFECT    OF    ILLEGALITY   UPON   CONTRACTS    IN 
WHICH   IT   EXISTS 

260.  What  is  the  effect  of  illegality?  The  effect  of  illegality 
upon  the  validity  of  contracts  in  which  it  exists,  must  needs 
vaiy  according  to  circumstances.  It  may  affect  the  whole  or 
only  a  part  of  the  contract,  and  the  legal  part  may  or  may  not 
be  severable  from  the  illegal.  One  of  the  parties  may  be  ignorant 
of  the  illegal  object  which  the  contract  is  intended  to  serve, 
or  both  may  be  ignorant  of  any  illegal  intention. 

The  contract  may  be  discouraged  in  the  sense  that  the  law 
will  not  enforce  it,  or  prohibited  in  such  a  way  as  to  taint 
collateral  contracts  and  securities  given  for  money  advanced 
to  promote  an  illegal  transaction  or  paid  to  satisfy  a  claim 
arising  out  of  such  a  transaction. 

I  will  endeavor  to  state  some  rules  which  may  enable  the 
reader  to  work  his  way  through  a  complex  branch  of  the  law. 

(i)  When  the  contract  is  divisible 

261.  Severance  of  legal  from  illegal  parts.  A  contract  may 
consist  of  several  parts;  it  may  be  divisible  into  several  prom- 
ises based  on  several  considerations,  and  then  the  illegality 
of  one  or  more  of  these  considerations  will  not  avoid  all  the 
promises  if  those  which  were  made  upon  legal  considerations 
are  severable  from  the  others.  This  is  an  old  rule,  and  is  set 
forth  in  Coke's  Reports,  "That  if  some  of  the  covenants  of  an 
indenture  or  of  the  conditions  indorsed  upon  a  bond  are  against 
law,  and  some  good  and  lawful;  that  in  this  case  the  covenants 
or  conditions  which  are  against  law  are  void  ab  initio,  and  the 
others  stand  good."  " 

"  6  A.  &  E.  438.  »  Pigot's  Case,  Co.  Eep.  11.  27.  b. 

'  Actual  consideration  is  necessary.  See  sec.  88,  ante.  But  adequacy  of 
consideration  is  treated  as  in  other  cases  of  contract.  Ryan  v.  Hamilton, 
205  111.  191;  Up  River  Ice  Co.  v.  Denier,  114  Mich.  296;  McCurry  v.  Gibson. 
108  Ala.  451. 
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The  rule  holds  whether  the  illegality  exist  by  statute  or 
at  common  law,  though  at  one  time  the  judges  thought 
differently,  and  fearing  lest  statutes  might  be  eluded,  laid 
it  down  that  "the  statute  is  like  a  tyrant,  where  he  comes  he 
makes  all  void,  but  the  common  law  is  like  a  nursing  father, 
makes  only  void  that  part  where  the  fault  is  and  preserves 
the  rest.'"' 

The  rule  in  its  modern  form  may  be  thus  stated:  — 

"  Where  you  cannot  sever  the  illegal  from  the  legal  part  of  a  covenant  the 
contract  is  altogether  void,  but  where  you  can  sever  them,  whether  the 
illegality  be  created  by  statute  or  common  law,  you  may  reject  the  bad 
part  and  retain  the  good."  * 

Illustrations  of  the  rule  are  to  be  found  in  cases  where  a 
corporation  has  entered  into  a  contract  some  parts  of  which 
are  ultra  vires,  and  so,  in  a  sense,  unlawful; '  or  where  it  is 
possible  to  sever  covenants  in  restraint  of  trade  either  as  re- 
gards the  distances  within  which  the  restraint  applies,  or  the 
persons  with  whom  the  trade  is  to  be  carried  on.  Recent  de- 
cisions furnish  instances  of  covenants  of  this  nature  which 
are,  and  of  covenants  which  are  not  severable.'' ' 

(ii)  When  the  contract  is  indiimible 

262.  Impossibility  of  severance.  Where  there  is  one  promise 

made  upon  several  considerations,  some  of  which  are  bad  and 

some  good,  the  promise  would  seem  to  be  void,  for  you  cannot 

say  whether  the  legal  or  illegal  portion  of  the  consideration 

«  Malererer  v.  Redshaw,  1  Mod.  35. 

'  Per  Willes,  J.,  in  Pickering  v.  Ilfracombe  Railway,  L.  R.  3  C.  P.  250. 

<^  Tliese  cases  may  serve  as  an  illustration  of  the  proposition  before  us;  but  it  must 
be  borne  in  mind  that  Lord  Cairns,  in  The  Ashbury  Carriage  Co.  v.  Riche  (L.  R. 
7  H.  L.  653)  has  pointed  out  that  contracts  of  this  nature  are  invalidated  not  so  much 
by  the  illegality  of  their  object  as  by  the  incapacity  of  the  corporation  to  bind  itself  by 
agreement  for  purposes  beyond  its  statutory  powers. 

<i  Baines  v.  Geary,  35  Ch.  D.  154;  Baker  v.  Hedgecock,  39  Ch.  D.  520;  Maxim  Gun 
Co.  V.  Nordenfelt,  62  L.  J.,  Ch.  282. 

'  If  there  are  two  promises,  one  legal  and  one  illegal,  resting  upon  one 
legal  consideration,  the  promisee  may  waive  the  illegal  promise  and  enforce 
the  legal  one.  Erie  Railway  Co.  v.  Union  Loc.  and  Exp.  Co,,  35  N.  J.  L. 
240,  H.  &  W.  373  ;  Fishell  v.  Gray,  60  N.  J.  L.  5,  H.  &  W.  802  ;  United 
States  V.  Bradley,  10  Pet.  (U.  S.)  343,  360-64;  Gelpcke  v.  Dubuque,  1  Wall. 
(U.  S.)  221  ;  McCuUough  v.  Virginia,  172  U.  S.  102  ;  Osgood  v.  Bauder, 
75  Iowa,  550 ;  Dean  v.  Emersen,  102  Mass.  480 ;  Peltz  v.  Eichele,  62  Mo. 
171 ;  Smith's  Appeal,  113  Pa.  St.  579  ;  Osgood  v.  Cent.  Vt.  R.,  77  Vt.  334. 
But  not,  it  would  seem,  if  the  illegal  act  is  highly  immoral  or  highly  detri- 
mental to  the  public  good.  Lindsay  v.  Smith,  78  N.  C.  328;  Santa  Clara 
&c.  Co.  V.  Hayes,  76  Calif.  387,  H.  &  W.  376. 
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most  affected  the  mind  of  the  promisor  and  induced  his  pro- 
mise.* An  old  case  which  may  be  quoted  in  its  entirety  will 
illustrate  this  proposition :  — 

"Whefeas  the  plaintiff  had  taken  the  body  of  one  H.  in  execution  at 
the  suit  of  J.  S.  by  virtue  of  a  warrant  directed  to  him  as  special  baiUff; 
the  defendant  in  consideration  he  would  permit  him  to  go  at  large,  and  of  two 
shillings  to  the  defendant  paid,  promised  to  pay  the  plaintiff  all  the  money 
in  which  H.  was  condemned.  Upon  non  assumpsit  it  was  found  for  the 
plaintiff.  It  was  moved  in  arrest  of  judgment,  that  the  consideration  is 
not  good,  being  contrary  to  the  statute  of  23  Hen.  VI,  and  that  a  promise 
and  obligation  was  all  one.  And  though  it  be  joined  with  another  considera- 
tion of  two  shillings,  yet  being  void  and  against  the  statute  in  part  it  is  void 
in  all."  « 

(iii)  Comparative  effects  of  avoidance  and  illegality. 

263.  Construction  of  statutes.  When  there  is  no  divisibility 
of  promises  or  consideration,  we  have  to  consider  first  what 
was  the  attitude  of  the  law  towards  the  transaction  contem- 
plated, and  next  what  was  the  mind  of  the  parties  towards 
the  law. 

The  law  may  deal  with  a  contract  which  it  would  discourage 
in  one  of  three  ways. 

It  may  impose  a  penalty  without  avoiding  the  contract. 

It  may  avoid  the  contract. 

It  may  avoid,  and  penalize  or  prohibit. 

In  this  last  case  we  must  take  the  word  "penalize"  to  mean 
not  merely  the  imposition  of  a  penalty,  but  the  liabihty  to 
damage  for  a  wrong,  or  to  punishment  for  a  crime.  A  statu- 
toiy  penalty  is  merely  a  suggestion  of  prohibition.  Whether 
it  is  prohibitory  or  not  is,  in  every  case,  a  question  of  con- 
struction. 

Thus  we  may  suppose  the  state  to  say  to  the  parties  as  re- 
gards these  three  kinds  of  transactions:  — 

"  Fetherston  v.  Hutchinson,  Cro.  Eliz.  199. 

'  If  there  is  one  legal  promise  resting  upon  two  considerations,  one  of 
which  is  legal  and  the  other  illegal,  the  promisee  cannot  enforce  the  pro- 
mise, for  he  cannot  (legally)  perform  the  consideration.  Bixby  v.  Moor, 
51  N.  H.  402,  H.  &  W.  378;  Bishop  v.  Pahner,  146  Mass.  469,  H.  &  W.  380; 
Handy  v.  St.  Paul  Globe  Co.,  41  Minn.  188,  H.  &  W.  318;  Ramsey  v.  Whit- 
beck,  183  111.  550;  Bank  v.  King,  44  N.  Y.  87;  Foley  v.  Speir,  100  N.  Y.  552; 
Owens  T).  Wilkinson,  20  App.  D.  C.  51;  Sedgwick  Co.  v.  State,  66  Kans.  634. 
It  will  be  observed  that  an  illegal  contract  might  be  enforced,  so  far  as 
legal,  by  one  party,  but  not  by  the  other.  Bishop  v.  Palmer,  supra;  Fishell 
V.  Gray,  supra;  Lindsay  v.  Smith,  supra. 
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(a)  You  may  make  the  contract  if  you  please,  but  you  will 
have  to  pay  for  it. 

(b)  You  may  make  the  agreement  if  you  please,  but  the 
courts  will  not  enforce  it. 

(c)  You  shall  not  make  the  agreement  if  the  law  can  pre- 
vent you. 

With  the  first  case  we  are  not  concerned.  There  is  a  valid 
contract,  though  it  may  be  expensive  to  the  parties. 

As  to  the  second  and  third,  difficulties  can  only  arise  as 
regards  collateral  transactions,  for  in  neither  case  can  the 
contract  be  enforced.  The  intentions  of  the  parties  we  will 
postpone  for  the  present.  They  must  be  assumed  to  know  the 
law. 

It  may  be  stated  at  once  that  there  is  a  clear  distinction 
between  agreements  which  are  merely  void  and  agreements 
which  are  illegal :  between  agreements  which  the  law  will  not 
aid,  and  agreements  which  the  law  desires  to  prohibit:  and 
that  this  distinction  comes  out,  not  in  the  comparative  validity 
of  the  two,  for  both  are  void,  but  in  the  effect  which  their 
peculiar  character  imparts  to  collateral  transactions. 

264.  Contracts  in  aid  of  illegal  transactions.  No  contract, 
however  innocent  in  itself,  is  good,  if  designed  to  promote  an 
illegal  transaction,  whether  the  illegality  arises  at  common 
law,  or  by  statute. 

In  Pearce  v.  Brooks "  a  coach-builder  sued  a  prostitute  for 
money  due  for  the  hire  of  a  brougham,  let  out  to  her  with  a 
knowledge  that  it  was  to  be  used  by  her  in  the  fm"therance 
of  her  immoral  trade.  It  was  held  that  the  coach-builder 
could  not  recover.' 

McKinnell  lent  Robinson  money  to  play  at  hazard,  knowing 
that  the  money  was  to  be  so  used.  Hazard  is  forbidden,*  and 

"  L.  R.  1  Ex.  213. 

"  Certain  games  with  cards  or  dice  are  forbidden  by  12  Geo.  II.  c.  28  and  by  18 

'  Ernst  V.  Crosby,  140  N.  Y.  364  (house  rented  for  immoral  purpose). 
But  mere  knowledge  is  in  the  United  States  generally  held  insufficient; 
there  must  be  an  intent  to  aid  in  the  accomplishment  of  the  illegal  purpose. 
Anheuser-Busch  Brewing  Ass'n  v.  Mason,  44  Minn.  318,  H.  &  W.  805; 
Bryson  v.  Haley,  68  N.  H.  337,  H.  &  W.  808;  Tyler  v.  Carhsle,  79  Me.  210, 
H.  &  W.  390;  Graves  v.  Johnson,  156  Mass.  211,  H.  &  W.  391;  Tracy  v. 
Talmage,  14  N.  Y.  162;  Hill  v.  Spear,  50  N.  H.  253.  Unless  the  known 
object  is  of  a  heinous  nature.  Hanauer  v.  Doane,  12  Wall.  (U.  S.)  342. 
Aiding  the  illegal  purpose  renders  the  contract  illegal.  Mateme  v.  Horwitz, 
101  N.  Y.  469,  H.  &  W.  338. 


Chap.  V]  LEGALITY  OF  OBJECT  257 

the  players  rendered  subject  to  a  penalty  by  12  Geo.  II.  c.  28. 
It  was  held  that  the  lender  could  not  recover."  '■ 

Nor  is  a  contract  valid  which  is  intended  to  carry  into  effect 
a  prohibited  transaction.  Cannan  was  the  assignee  of  a  bank- 
rupt, and  sued  Bryce  to  recover  the  value  of  goods  given  to 
hun  by  the  banki'upt  in  part  satisfaction  of  a  bond,  which 
in  its  turn  had  been  given  to  Bryce  by  the  bankrupt  to  secure 
the  payment  of  money  lent  by  Bryce  to  meet  losses  which  had 
been  incurred  by  the  stock-jobbing  transactions  of  the  bank- 
rupt. Sir  John  Barnard's  Act  (7  Geo.  II.  c.  8,  §  5)  forbade 
not  only  wagers  on  the  price  of  stock,  but  advances  of  money 
to  meet  losses  on  such  transactions,  and  Bryce  had  lent  money 
knowing  that  it  was  to  meet  such  losses.  Therefore  his  bond 
was  void,  and  no  property  passed  to  him  in  the  goods  given  in 
satisfaction  of  it,  and  Cannan  was  able  to  recover  their  value.* 

265.  Void  agreements  distinguished.  The  difference  between 
the  effect  of  illegality  and  of  avoidance  is  clear  when  we  look 
at  transactions  arising  out  of  wagers  before  the  passing  of  the 
Gaming  Act,  1892. 

"  The  original  contract  of  betting  is  not  an  illegal  one,  but  only  one  which 
is  void.^  If  the  person  who  has  betted  pays  his  bet,  he  does  nothing  wrong, 
he  only  waives  a  benefit  which  the  statute  has  given  to  him,  and  confers 
a  good  title  to  the  money  on  the  person  to  whom  he  pays  it.  Therefore 
when  the  bet  is  paid  the  transaction  is  completed,  and  when  it  is  paid  to  an 
agent  it  cannot  be  contended  that  it  is  not  a  good  pajonent  for  his  principal."  "^ 

And  SO  it  followed:  — 

(1)  That  money  lent  to  make  bets  might  probably  have 
been  recovered." ' 

(2)  That  money  lent  to  pay  bets  was  recoverable.*  * 

(3)  That  as  between  employer  and  betting  commissioner 
the  ordinary  relations  of  employer  and  employed  held  good 

Geo.  n.  c.  34;  these  are,  Ace  of  Hearts,  Hazard,  Pharaoh,  Basset,  and  Koulet,  other- 
wise Eoly  Poly.  These  acts  are  prohibitory  and  penal :  they  do  not  merely  make 
winnings  at  such  games  irrecoverable  or  invalidate  securities  given  for  money  lost. 
They  forbid  the  games  and  penalize  the  players. 

a  McKinnell  v.  Robinson,  3  M.  &  W.  434. 

b  Cannan  v.  Bryce,  3  B.  &  Aid.  179.  <=  Per  Bowen,  L.  J.,  15  Q.  B.  D.  367. 

"  Wettenhall  v.  Wood,  1  Esp.  17.  «  Pyke's  case,  8  Ch.  D.  756. 

•  The  same  distinction  between  knowledge  and  intent  is  made  in  these 
cases  in  the  United  States.  Tyler  v.  Carlisle,  79  Me.  210,  H.  &  W.  390; 
Jackson  v.  Bank,  125  Ind.  347.  See  14  Am.  &  Eng.  Encyc.  of  Law  (2d  ed.) 
p.  641. 

'  But  for  the  rule  generally  held  in  the  United  States,  see  sec.  243,  note  1, 
ante. 

',  *  See  note  1,  supra,  and  see  p.  233,  note  2,  ante. 
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in  all  respects,  including  the  ordinary  liability  of  an  employer 
to  indemnify  the  person  whom  he  employed  against  loss  or 
risk,  which  might  accrue  to  him  in  the  ordinary  course  of  the 
employment,  though  the  employment  was  to  make  void  con- 
tracts." 

Anderson  employed  Read  to  make  bets  for  hun,  and  after 
the  bets  had  been  made  and  lost,  revoked  the  authority  which 
he  had  given  to  Read  to  pay  the  bets.  Read  was  a  turf-com- 
missioner and  a  member  of  Tattersalls.  If  he  had  failed  to  pay 
the  bets  he  would  have  been  expelled  from  Tattersalls,  and  have 
lost  his  business  as  a  turf-commissioner.  He  paid  the  bets  and 
sued  Anderson  for  their  amount.  The  Court  of  Appeal  affirmed 
the  liability  of  Anderson  to  repay  Read  on  the  principle  that, 
though  Read  could  not  have  been  compelled  to  pay  the  bets, 
yet  the  loss  of  character  and  business  which  he  would  have 
sustained  if  he  had  failed  to  pay,  was  a  risk  against  which  his 
employer  was  bound  to  indemnify  him.  It  was  a  risk  known 
to  both  parties,-  and  contemplated  in  the  contract  of  em- 
pl(33rment.' 

The  Gaming  Act  1892  has  destroyed  the  authority  of  such 
cases  as  regards  their  subject-matter,  but  not  as  to  the  prin- 
ciple which  they  illustrate.* 

On  this  principle  Seymour  v.  Bridge"  was  decided.  An 
investor  employed  a  broker  to  buy  shares  for  him  according 
to  the  rules  of  the  Stock  Exchange.  The  Stock  Exchange 
enforces  among  its  members,  under  pain  of  expulsion,  agree- 
ments made  in  breach  of  Leeman's  Act."  This  Act  avoids  a 
contract  for  the  sale  of  bank  shares  where  the  contract  does 
not  specify  their  numbers,  or  the  name  of  the  registered  pro- 
prietor. Bridge  knew  of  the  custom,  but  endeavored  to  repu- 
diate the  purchase  on  the  ground  that  it  was  not  made  in  ac- 
cordance with  the  terms  of  the  statute.  The  case  was  held  to  be 
governed  by  Read  v.  Anderson.'  The  employer  is  bound  to  in- 

»  Read  v.  Anderson,  13  Q.  B.  D.  779. 

i>  The  Act,  however,  does  not  touch  the  principle  laid  down  in  Bridger  v.  Savage 
(15  Q.  B.  D.  363),  that  a  betting  commissioner  is  bound  to  pay  over  money  received 
on  account  of  bets  won  by  him  on  behalf  of  his  principal. 

c  14  Q.  B.  D.  460.  rf  30  &  31  Vict.  c.  29.  <  13  Q.  B.  D.  779. 

'  In  the  United  States,  wagers  are  both  illegal  and  void,  and  an  agent 
who  is  privy  to  the  illegal  design  cannot  recover  advances  or  commissions. 
Harvey  v.  Merrill,  150  Mass.  1,  H.  &  W.  383;  Mohr  v.  Miesen,  47  Minn. 
228,H.  &W.  325;  Irwin  ti.  Williar,  110  U.  S.  499;  Embrey  ?;.  Jemison,  131 
U.  S.  336.  See  Markham  v.  Jaudon,  41  N-  Y.  235. 
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demnify  the  employed  against  known  risks  of  the  employment. 
If  the  risks  are  not  known  to  both  parties,  and  might  reason- 
ably be  unknown  to  the  employer,  he  is  not  so  bound.  Thus 
where  an  investor  did  not  know  of  the  custom,  he  was  held, 
under  circumstances  in  other  respects  precisely  similar  to  those 
of  Seymour  v.  Bridge,'^  not  to  be  bound  to  pay  for  the  shares." 

(iv)  The  intention  of  the  parties 

266,  Intention  as  a  rule  immaterial :  exceptions.  Where  the 
object  of  the  contract  is  an  unlawful  act  the  contract  is  void, 
though  the  parties  may  not  have  known  that  their  act  was 
illegal  or  intended  to  break  the  law.* 

Exception  (1).  But  if  the  contract  admits  of  being  per- 
formed, and  is  performed  in  a  legal  way,  the  intention  of  the 
parties  may  become  important;  for  if  they  did  not  intend  to 
break  the  law,  and  the  law  has  not  in  fact  been  broken,  money 
due  under  the  contract  will  be  recoverable  even  though  the 
performance  as  originally  contemplated  would  have  involved 
a  breach  of  the  law. 

Morris  chartered  a  ship  belonging  to  Waugh  to  take  a  cargo 
of  hay  from  Trouville  to  London.  It  was  agreed  that  the  hay 
should  be  unloaded  alongside  ship  in  the  river,  and  landed 
at  a  wharf  Ln  Deptford  Creek.  Unknown  to  the  parties  an 
Order  in  Council "  had  forbidden  the  landing  of  French  hay. 
Morris,  on  hearing  this,  took  the  cargo  from  alongside  the  ship 
without  landing  it,  and  exported  it.  The  vessel  was  delayed 
beyond  the  lay-days,  and  Waugh  sued  for  damages  arising 
from  the  delay.  Morris  set  up  as  a  defense  that  the  contract 
contemplated  an  illegal  act,  the  landing  of  French  hay  con- 
trary to  the  Order  in  Council.  But  the  defense  did  not  prevail. 

"  Where  a  contract  is  to  do  a  thing  which  cannot  be  performed  without 
a  violation  of  the  law,  it  is  void  whether  the  parties  knew  the  law  or  not. 
But  we  think  that  in  order  to  avoid  a  contract  which  can  be  legally  per- 
formed, on  the  ground  that  there  was  an  intention  to  perform  it  in  an  illegal 
manner,  it  is  necessary  to  show  that  there  was  the  wicked  intention  to 
break  the  law;  and  if  this  be  so  the  knowledge  of  what  the  law  is  becomes 
of  great  importance."  "* ' 

Exception  (2).  Again,  the  general  rule  needs  modification 
where  only  one  of  the  parties  had  the  intention  to  break  the 

o  14  Q.  B.  D.  467.  *  Perry  v.  Bamett,  15  Q.  B.  D.  388. 

'  Under  32  &  33  Vict.  c.  70,  §  78.  <t  Waugh  v.  Morris,  L.  R.  8  Q.  B.  202. 

'  Harriman  v.  Northern  Securities  Co.,  197  U.  S.  244. 

'  Favor  v.  Philbrick,  7  N.  H.  326.  And  see  Fox  v.  Rogers,  171  Mass.  546. 
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law.*  Such  a  case  could  only  arise  where  the  contract  was  to 
do  a  thing  innocent  in  itself,  but  designed  to  promote  an  illegal 
purpose.  We  may  perhaps  lay  down  with  safety  the  following 
rules. 

Where  the  innocent  party  knows  nothing  of  the  illegal 
object  throughout  the  transaction,  he  is  entitled  to  recover 
what  may  be  due  to  him.  If  the  plaintiff  in  Pearce  v.  Brooks  " 
had  known  nothing  of  the  character  of  his  customer,  it  cannot 
be  supposed  that  he  would  have  been  unable  to  recover  the 
hire  of  his  brougham.^ 

Where  the  innocent  party  becomes  aware  of  the  illegal 
purpose  of  the  transaction  before  it  is  completed  or  while  it  is 
still  executory  he  may  avoid  the  contract.' 

Milbourn  let  a  set  of  rooms  to  Cowan  for  certain  days ;  then 
he  discovered  that  Cowan  proposed  to  use  the  rooms  for  the 
delivery  of  lectures  which  were  unlawful  because  blasphe- 
mous within  the  meaning  of  9  &  10  Will.  III.  c.  32;  he  refused, 
and  was  held  entitled  to  refuse,  to  carry  out  the  agreement.* 

If  the  innocent  party  to  the  contract  discover  the  illegal 
purpose  before  it  is  carried  into  effect,  it  would  seem  that  he 
could  not  recover  on  the  contract  if  he  allowed  it  to  be  per- 
formed, and  that  the  defendant  in  Cowan  v.  Milbourn  '  could 
not  have  recovered  the  rent  of  his  rooms,  if,  having  let  them  in 
ignorance  of  the  plaintiff's  intentions,  he  allowed  the  tenancy 
to  go  on  after  he  had  learned  the  illegal  purpose  which  his 
tenant  contemplated. 

(v)  Securities  for  money  due  on  illegal  transactions 

267.  Past  illegal  transaction.  The  validity  of  bonds  or  ne- 
gotiable instruments  given  to  secure  the  payment  of  money 

"  L.  R.  1  Ex.  213.  *  Cowan  v.  Milbourn,  L.  R.  2  Ex.  230. 

^  L.  R.  2  Ex.  230. 

'  An  innocent  party  to  an  illegal  contract  has  often  been  allowed  to 
recover  in  American  courts.  Rosenbaum  v.  United  States  Credit  Co.,  65 
N.  J.  L,  255;  Congress  Spring  Co.  v.  Knowlton,  103  U.  S.  49;  Emery  v. 
Kempton,  2  Gray  (Mass.)  257;  Kelley  v.  Riley,  106  Mass.  339;  Chamber- 
lain V.  Seller,  18  N.  Y.  115;  Burkholder  v.  Beetem,  65  Pa.  St.  496. 

'  The  American  student  should  remember  that  in  the  United  States 
mere  knowledge  that  an  illegal  act  is  contemplated  is  not  generally  enough ; 
there  must  be  an  intent  to  participate  in  or  further  it.  See  p.  256,  note  1, 
ante. 

'  Church  V.  Proctor,  66  Fed.  Rep.  240.  But  see  apparently  to  the  con- 
trary, O'Brien  v.  Brietenbach,  1  Hilt.  (N.  Y.)  304;  Behrens  v.  Miller,  2 
N.  Y.  City  Ct.  427. 
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due  or  about  to  become  due  upon  an  illegal  or  void  transaction, 
does  not  depend  entirely  upon  the  distinction  which  I  have 
drawn  between  transactions  which  are  illegal  and  those  which 
are  void. 

A  security  may  be  given  in  consideration  of  a  transac- 
tion which  is  wholly  past.  Here  comes  in  the  elementary 
rule  that  gratuitous  promises  are  not  binding  unless  they  are 
under  seal.  Applying  this  rule  to  bonds  and  negotiable  in- 
struments, we  may  say  that  a  bond  given  in  return  for 
services  rendered  in  a  past  transaction  would  be  a  valid 
promise,  and  that  being  wholly  gratuitous,  and  foimded  on 
motive,  a  court  of  law  would  not  inquire  into  the  character 
of  the  motive. 

Thus  a  bond  given  in  consideration  of  past  illicit  cohabita- 
tion is  binding;"^  a  negotiable  instrument  given  on  such 
consideration  would,  as  between  the  immediate  parties,  be 
invalid,  not  on  the  ground  that  the  consideration  was  im- 
moral, but  because  there  was  no  consideration  at  all.*  ^ 

268.  Present  illegal  transactions :  securities  under  seal.  As 
regards  transactions  which  are  pending  or  contemplated,  we 
are  met  by  an  anomalous  distinction  which  divides  securities 
for  our  present  purpose  into  three  groups. 

(1)  Let  us  deal  first  with  securities  under  seal. 

If  given  for  money  due  in  respect  of  a  prohibited  transaction 
they  are  void." 

Fisher  conveyed  land  to  Bridges  in  order  that  it  might  be 
resold  by  lottery,  a  transaction  forbidden  under  stringent 
penalties  by  12  Geo.  II.  c.  28.  After  the  land  was  conveyed. 
Bridges  covenanted  to  pay  a  part  of  the  purchase  money 
by  a  fixed  date,  or  failing  this,  by  half-yearly  installments. 
On  this  covenant  an  action  was  brought.  The  Exchequer 
Chamber,  reversing  the  judgment  of  the  Queen's  Bench,  held 
that  the  covenant  could  not  be  enforced.  It  was  given  to 
secure  a  pasrment  which  became  due  as  the  result  of  an  illegal 

«  Ayerst  v.  Jenkins,  16  Eq.  275.  '  Beaumont  v.  Reeve,  8  Q.  B.  483. 

-  Fisher  v.  Bridges,  3  E.  &  B.  642. 


'  Brown  v.  Kinsey,  81  N.  C.  245,  H.  &  W.  395;  Wyant  v.  Lesher,  23  Pa. 
St.  338. 

'  A  promise  not  under  seal  upon  such  a  consideration  has  been  held  to  be 
unenforcible.  Drennan  v.  Douglas,  102  111.  341 ;  Singleton  v.  Bremar, 
Harp.  (S.  C.)  201.  But  see  People  v.  Hayes,  70  Hun  (N.  Y.)  Ill;  Smith  v. 
Richards,  29  Conn.  232;  Shenk  v.  Mingle,  13  S.  &  R.  (Pa.)  29. 
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transaction,  and  the  bond  was  tainted  with  the  illegality  of 
the  purpose  it  was  designed  to  effect.' 

A  transaction  may  be  unlawful  in  the  sense  that  it  is  avoided. 
In  that  case  a  security  given  in  respect  of  it  is  on  the  same 
footing  as  a  security  given  in  respect  of  a  transaction  which 
is  wholly  past.  It  is  valid  if  under  seal ;  otherwise  void  as 
between  the  immediate  parties. 

A  corporation  borrowed  money  on  mortgage  without  first 
obtaining  the  leave  of  the  Lords  of  the  Treasury;  this  was 
declared  to  be  "unlawful"  by  the  Municipal  Corporations  Act." 
But  as  they  had  received  the  money,  and  promised  under  seal 
to  repay  it,  they  were  held  bound  by  thek  promise. 

"  Is  there  anything  in  the  Act  which  prohibits  a  corporation  from  entering 
into  a  covenant  to  pay  its  lawful  debts?  It  is  argued  that  §  94  renders  this 
covenant  void.  But  that  section  only  says  that  it  shall  not  be  lawful  to 
mortgage  any  lands  of  the  corporation  except  with  the  approbation  of  the 
Lords  of  the  Treasury,  which  was  not  obtained  in  this  case;  and  although 
the  mortgage  may  be  invalid,  that  is  no  reason  why  the  corporation  should 
not  be  liable  on  their  covenant  to  repay  the  mortgage  money."  *  ^ 

269.  —  .  Negotiable  instruments.  (2)  We  now  come  to 
negotiable  instruments. 

In  dealing  with  these  we  have  to  consider  the  effect  of 
a  flaw  in  their  original  making  not  only  as  between  the  im- 
mediate parties  but  as  affecting  subsequent  holders  of  the 
instrument.    And  we  may  lay  down  the  following  rules :  — 

A  negotiable  instrument  made  and  given  as  security  for 
a  void,  or  illegal  transaction,  is,  as  between  the  immediate 
parties,  void.     A  promissory  note  was  given  in  payment  of 

»  5  &  6  Will.  IV.  c.  76.  "  Payne  v.  Mayor  of  Erecon,  3  H.  &  N.  579. 

'  Griffiths  V.  Sears,  112  Pa.  St.  523;  Watkins  v.  Nugen,  118  Ga.  375; 
Minzesheimer  v.  Doohttle,  60  N.  J.  Eq.  394;  Blasdel  v.  Fowle,  120  Mass. 
447;  Luetchford  v.  Lord,  132  N.  Y.  465.  The  doctrine  applies  to  an  account 
stated,  Melchoir  v.  McCarty,  31  Wis.  252;  an  award,  Hall  v.  Kimmer,  61 
Mich.  269;  Benton  v.  Singleton,  114  Ga.  548;  and  has  been  extended  to  a 
judgment,  Emerson  v.  Townsend,  73  Md.  224;  Boddie  v.  Brewer  &c.  Co., 
204  111.  352;  Greer  v.  Hale,  95  Va.  533  ;  but  see  contra  as  to  judgments, 
Sample  v.  Barnes,  14  How.  (U.  S.)  70 ;  and  see  Black  on  Judgments  (2d  ed.) 
§§331,339. 

'  National  banks  are  forbidden  to  loan  money  on  real  estate  security. 
They  may  nevertheless  enforce  such  securities  against  one  who  has  had  the 
benefit  of  the  loan.  This  does  not  seem  to  proceed,  however,  upon  the 
ground  that  the  security  is  under  seal,  but  upon  the  ground  that  the 
statute  does  not  in  terms  make  the  transaction  void.  National  Bank  v. 
Matthews,  98  U.  S.  621.  See  also  Holden  v.  Upton,  134  Mass.  177;  Benton 
County  Bank  v.  Boddicker,  105  Iowa,  548. 
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a  bet  made  on  the  amount  of  the  hop  duty  m  1854.  The  bet 
was  void  by  8  &  9  Vict.  c.  109,  and  the  court  was  clear  that 
as  between  the  original  or  immediate  parties  the  note  was 
void  also.  There  was  no  liability  to  pay  the  lost  bet;  and 
therefore  no  consideration  for  the  note  given  to  secure  its 
payment."  ^  The  position  of  the  indorsee  who  brought  the 
action  shall  be  explained  presently. 

If  the  instrument  is  made  and  given  to  secure  payment  of 
money  due  or  about  to  become  due  upon  an  illegal  trans- 
action a  subsequent  holder  loses  the  benefit  of  the  rule,  as  to 
negotiable  instrimients,  that  consideration  is  presumed  till  the 
contrary  is  shown:  he  may  be  called  upon  to  show  that  he 
gave  consideration,  and  even  then  if  it  can  be  shown  that  he 
was  aware  of  the  illegality,  he  will  be  disentitled  to  recover.^ 

If  the  instrument  has  an  honest  origin  the  maker  or  acceptor 
cannot  set  up,  as  a  defense  against  a  subsequent  indorsee, 
that  the  indorsement  was  made  for  an  illegal  consideration, 
unless  he  can  show  that  he  is  injuriously  affected  by  the  trans- 
action between  indorser  and  indorsee.* 

If  the  instrument  is  given  to  secure  pajonent  of  money  due 
or  about  to  become  due  upon  a  void  transaction,  it  is  as  be- 
tween the  immediate  parties  void,  but  a  subsequent  holder  is 
not  prejudiced  by  the  fact  that  the  original  transaction  was 
avoided  by  statute.' 

In  Fitch  V.  Jones,  above  cited,  the  action  was  brought  by 
the  indorsee  of  a  promissory  note  given  in  payment  of  a  bet 

"  Fitch  B.  Jones,  5  E.  &  B.  245.  »  Flower  v.  Sadler,  10  Q.  B.  D.  572. 

'  Embrey  v.  Jemison,  131  U.  S.  336;  Fareira  v.  Gabell,  89  Pa.  St.  89; 
Greer  v.  Severson,  119  Iowa,  84. 

'  Negotiable  Inst.  Law,  §§  55,  59  (N.  Y.  §§  94,  98).  See  Clark  v.  Pease, 
41  N.  H.  414,  Huffcut's  Neg.  Inst.  425.  But  if  the  statute  declares  a  nego- 
tiable instrument  given  on  some  illegal  consideration  (e.  g.,  for  gambling 
debts,  or  usury)  to  be  void,  the  bona  fide  holder  for  value  cannot  recover 
upon  it. 

'  A  bona  fide  holder  for  value  may  enforce  a  negotiable  instrument  given 
upon  an  illegal  or  void  consideration,  unless  the  statute  declares  that  such 
instrument  shall  be  void.  New  v.  Walker,  108  Ind.  365,  H.  &  W.  399; 
Sondheim  v.  Gilbert,  117  Ind.  71;  Cranson  v.  Goss,  lfl7  Mass.  439;  Traders' 
Bank  v.  Alsop,  64  Iowa,  97;  Glenn  v.  Farmers'  Bank,  70  N.  C.  191.  But  he 
must  show  that  he  is  a  bona  fide  holder  for  value.  Note,  supra.  The  maker 
thus  compelled  to  pay  the  innocent  indorsee  cannot  recover  against  the 
original  payee.   Haynes  v.  Rudd,  83  N.  Y.  251. 

Many  American  states  provide  by  statute  that  bills,  notes  or  other  securi- 
ties given  for  gambling  debts  shall  be  void.  Stimson,  Am.  St.  Law,  §  4132 
(c).  Lagonda  N.  B.  v.  Portner,  46  Oh.  St.  381. 
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on  the  amount  of  the  hop  duty.  The  main  question  for  the 
court  was  "whether  the  plaintiff  was  boimd  on  proof  of  the 
origin  of  the  note  to  show  that  he  had  given  consideration 
for  the  note,  or  whether  it  was  for  the  defendant  to  show  that 
he  had  given  none." 

"  I  am  of  opinion,"  said  Lord  Campbell,  "  that  the  note  did  not  take  its 
inception  in  illegality  within  the  meaning  of  the  rule.  The  note  was  given 
to  secure  payment  of  a  wagering  contract,  which,  even  before  Stat.  8  &  9 
Vict.  c.  109,  the  law  would  not  enforce:  "  but  it  was  not  illegal:  there  is  no 
penalty  attached  to  such  a  wager;  it  is  not  in  violation  of  any  statute,  nor 
of  the  common  law,  but  it  is  simply  void,  so  that  the  consideration  was 
not  an  illegal  consideration,  but  equivalent  in  law  to  no  consideration  at  all." 

270.  English  statutory  provisions.  (3)  It  remains  to  note  the  effect  upon 
certain  transactions  of  5  &  6  Will.  IV.  c.  41.  This  Act  deals  with  securities 
given  for  money  or  valuables  lost  at  any  game  or  in  bets  on  the  sides  or 
players  in  any  game,  or  for  money  lent  either  to  make  or  to  pay  such  bets. 
The  Act  of  Anne  (9  Anne,  c.  14)  had  made  such  securities  whoUy  void,  and 
this  was  hard  on  such  persons  as  bought  them  at  their  ostensible  value  in 
ignorance  of  their  origin.*  The  Act  of  Will.  IV."^  enacts  that  such  securities 
should  be  deemed  to  have  been  made  on  an  illegal  consideration.  This 
places  wagers  on  games  in  a  peculiar  position.  A  wager  is  not  in  itself 
unlawful,  it  is  only  void:  but  securities  given  for  money  due  on  wagers  of 
a  certain  sort  are  in  a  worse  position  than  the  wagers."*  The  consideration 
for  them  is  illegal :  thus  they  are  not  merely  void  as  between  the  original 
parties ;  the  taint  of  illegality  affects  a  subsequent  holder,  who  although 
the  original  transaction  was  only  void,  must  show  that  he  gave  considerar 
tion  for  the  security,  and  may  yet  be  disentitled  to  recover,  if  it  is  proved 
that  he  knew  of  its  origin. 

(vi)  Can  a  man  he  relieved  from  a  contract  which  he  knew  to 
be  unlawful  f 

271.  General  rule  and  exceptions.  It  remains  to  consider 
whether  a  party  to  an  illegal  contract  can  imder  any  circum- 
stances make  it  a  cause  of  action.  The  rule  is  clear  that  a  party 
to  such  a  contract  cannot  come  into  a  court  of  law  and  ask  to 
have  his  illegal  objects  carried  out;  nor  can  he  set  up  a  case 
in  which  he  must  necessarily  disclose  an  illegal  purpose  as  the 
groundwork  of  his  claim ;  and  this  rule  holds  although  neither 

»  It  had  been  held  in  a  previous  case,  Atherfold  e.  Beard  (2  T.  R.  610)  that  a  wager 
on  the  amount  of  hop  duty  was  against  public  policy  because  the  evidence  at  the  trial 
would  expose  to  tlie  world  the  state  of  the  public  revenue. 

s  This  same  hardship  may,  under  §  5  of  the  Betting  and  Loans  (Infants)  Act  1892, 
afiect  the  bona  fide  holder  of  a  security  given  by  a  person  in  respect  of  an  agreement 
■to  pay  a  loan,  where  the  loan  was  contracted  during  infancy  and  is  therefore  void. 

«  By  §  2  of  this  Act  the  maimer  of  such  a  security,  if  he  is  compelled  to  pay  its  value 
to  a  subsequent  bona  fide  purchaser,  may  recover  the  amount  from  the  person  to 
whom  it  was  originally  given. 

d  Read  v.  Anderson,  13  Q.  B.  D.  (C.  A.)  779. 
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party  had  any  intention  of  breaking  the  law.  The  rule  is  ex- 
pressed in  the  maxim,  "in  pari  delicto  potior  est  conditio  de- 
fendentis."  "  * 

But  there  are  exceptional  cases  in  which  a  man  may  be 
relieved  of  an  illegal  contract  into  which  he  has  entered; 
cases  to  which  the  maxim  just  quoted  does  not  apply.  They 
fall  into  two  classes:  (1)  the  plaintiff  may  have  been  induced 
to  enter  into  the  contract  by  fraud  or  strong  pressure;  (2)  the 
contract  being  unperformed,  money  paid  or  goods  delivered  in 
furtherance  of  it  may  be  recovered.^ 

272.  First  exception:  Parties  not  in  pari  delicto.  The  first 
class  of  cases  is  best  illustrated  by  two  decisions.  In  Reynell 
V.  Sprye  "  Sir  Thomas  Reynell  was  induced,  by  the  fraud  of 
Sprye,  to  make  a  conveyance  of  property  in  pursuance  of  an 
agreement  which  was  iUegal  on  the  ground  of  champerty.  He 
sought  to  get  the  conveyance  set  aside  in  chancery.  It  was 
urged  that  the  parties  were  in  pari  delicto,  and  that  therefore 
his  suit  must  fail;  but  the  court  was  satisfied  that  he  had  been 
induced  to  enter  into  the  agreement  by  the  fraud  of  Sprye,  and 
considered  him  entitled  to  relief. 

"Where  the  parties  to  a  contract  against  public  policy,  or  illegal,  are 
not  in  pari  delicto  (and  they  are  not  always  so),  and  where  public  policy  is 
considered  as  advanced  by  allowing  either,  or  at  least  the  more  excusable 
of  the  two,  to  sue  for  relief  against  the  transaction,  relief  is  given  him." 

In  Atkinson  v.  Denby,"  the  plaintiff,  a  debtor,  offered  his 
creditors  a  composition  of  5s.  in  the  pound.  Denby  was  an 
influential  creditor,  whose  acceptance  or  rejection  of  the  offer 
might  determine  the  decision  of  several  other  creditors.  He 
refused  to  assent  to  the  composition  unless  Atkinson  would 
make  him  an  additional  payment  of  £50,  in  fraud  of  the  other 
creditors.  This  was  done:  the  composition  arrangement  was 
carried  out,  and  Atkinson  sued  to  recover  the  £50,  on  the 
ground  that  it  was  a  payment  made  by  him  under  oppression 
and  in  fraud  of  his  creditors.  It  was  held  that  he  could  recover; 

"  Harse  v.  Pearl  Life  Assurance  Co.  [1904],  1  K.  B.  (C.  A.)  558. 

*  1  D.  M.  &  G.  660.  "  6  H.  &  N.  778.  7  H.  &  N.  934. 

'  Harriman  v.  Northern  Securities  Co.,  197  U.  S.  244. 

^  "Where  the  contract  neither  involves  moral  turpitude  nor  violates 
any  general  principle  of  public  policy,  and  money  or  property  has  been 
advanced  upon  it,  relief  will  be  granted  to  the  party  making  the  advance : 
(1)  Where  he  is  not  in  pari  delicto  ;  or,  (2)  In  some  cases  where  he  elects 
to  disaffirm  the  contract  while  it  remains  executory."  Tracy  v.  Tahnage, 
14  N.  Y.  162,  181. 
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and  the  Court  of  Exchequer  Chamber,  afiirming  the  judgment 
of  the  Court  of  Exchequer,  said, 

"  It  is  said  that  both  parties  are  in  pari  delicto.  It  is  true  that  both  are  in 
delicto  because  the  act  is  a  fraud  upon  the  other  creditors:  but  it  is  not  par 
delictum  because  one  has  power  to  dictate,  the  other  no  alternative  but  to 
submit."  ' 

273.  Second  exception:  Recovery  before  illegal  purpose  is 
consummated.  The  second  exception  relates  to  cases  where 
money  has  been  paid,  or  goods  delivered,  for  an  imlawful 
purpose  which  has  not  been  carried  out. 

The  law  cannot  be  said  to  be  satisfactorily  settled  on  this 
point,  but  its  present  condition  may  be  thus  stated. 

We  must  separate  the  cases  into  two  groups:  (1)  those  in 
which  money  or  goods  have  been  delivered  by  one  party  to 
the  other,  and  (2)  those  in  which  money  has  been  placed  in  the 
hands  of  a  stakeholder. 

(1)  Recovery  of  money  or  goods  delivered.  In  Taylor  v.  Bowers" 
it  was  held  by  Mellish,  L.  J.,  that  — 

"If  money  is  paid  or  goods  delivered  for  an  illegal  purpose,  the  person 
who  had  so  paid  the  money  or  delivered  the  goods  may  recover  them  back 
before  the  illegal  purpose  is  carried  out:  but  if  he  waits  tiU  the  illegal  pur- 
pose is  carried  out,  or  if  he  seeks  to  enforce  the  illegal  transaction,  in  neither 
case  can  he  maintain  an  action." 

The  case  to  which  these  words  applied  was  a  fictitious 
assignment  of  goods  in  fraud  of  creditors;  before  anything 
had  been  done  in  respect  of  the  contemplated  fraud,  the  as- 
signor desired  to  have  his  goods  back;  he  was  held  entitled 
to  recover  their  value  from  one  to  whom  they  had  been  trans- 
ferred under  a  bill  of  sale.^ 

In  Hermann  v.  Charlesworth''  a  lady  paid  money  to  the 
proprietor  of  a  newspaper  with  a  view  to  obtaining  by  ad- 
vertisement an  offer  of  marriage.  After  advertisements  had 
appeared,  but  before  any  marriage  had  been  arranged,  she 

"  1  Q.  B.  D.  (C.  A.)  300.  !>  [1905]  2  K.  B.  (C.  A.)  123. 

'  Fraud,  duress,  undue  influence,  or  overreaching,  practiced  by  one 
party  upon  the  other  may  entitle  the  latter  to  relief  from  an  illegal  contract. 
Duval  V.  Wellman,  124  N.  Y.  156,  H.  &  W.  402;  Harrington  v.  Grant,  54 
Vt.  236;  Poston  v.  Balch,  69  Mo.  115;  Insurance  Co.  v.  Hull,  51  Oh.  StT 
270;  Logan  Co.  Bk.  t).  Townsend,  139  U.  S.  67;  John  T.  Hardie-Sons 
&  Co.  V.  Scheen,  110  La.  612. 

^  Spring  Co.  ■».  Knowlton,  103  U.  S.  49  (but  see  Knowlton  v.  Congress 
Spring  Co.,  67  N.  Y.  518);  Block  v.  Darling,  140  U.  S.  234. 
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brought  an  action  to  recover  the  money,  and  was  held  entitled 
to  do  so.' 

In  a  later  case  a  man  procured  another  to  go  bail  for  him 
on  the  terms  that  he  deposited  the  amount  of  the  bail  in  the 
hands  of  his  surety  as  an  indenmity  against  his  possible  de- 
fault. He  sued  his  surety  for  the  money  on  the  ground  that  his 
contract  was  illegal,  that  no  illegal  purpose  had  been  carried 
out,  that  the  money  was  still  intact,  and  that  he  could  recover 
it.  The  Court  of  Appeal "  held  that  the  illegal  object  was  carried 
out  when  by  reason  of  the  plaintiff's  payment  to  his  surety, 
the  surety  lost  all  interest  in  seeing  that  the  conditions  of  the 
recognizance  were  performed."^ 

In  Kearley  v.  Thomson,'  the  Messrs.  Thomson,  a  firm  of 
solicitors  acting  for  the  petitioning  creditor  of  Clarke,  a  bank- 
rupt, agreed  with  Kearley,  a  friend  of  Clarke,  that  in  con- 
sideration of  the  payment  of  their  costs  they  would  not  appear 
at  the  public  examination  of  Clarke,  nor  oppose  the  order  for 
his  discharge.  They  carried  out  the  first  part  of  the  agreement, 
but  before  any  application  was  made  for  Clarke's  discharge 
Kearley  sought  to  recover  the  money  which  he  had  paid  on  the 
ground  that  it  was  the  consideration  for  a  promise  to  pervert 
the  course  of  justice,  and  that  the  contract  was  not  wholly 
carried  out.  The  Court  of  Appeal  held  that  Kearley  could  not 
recover. 

"  Suppose  a  payment  of  £100  by  4  to  B  on  a  contract  that  the  latter  shall 
murder  C  and  D.  He  has  murdered  C  but  not  D.  Can  the  money  be  recov- 
ered back?  In  my  opinion  it  cannot  be.  I  think  that  case  illustrates  and 
determines  the  present  one." 

Thus  it  would  appear  that  where  an  illegal  contract  has 
been  in  part  performed,  money  paid  or  goods  delivered  in 
pursuance  of  it  cannot  be  recovered: '  where  no  such  part 
performance  has  taken  place  we  have  the  conditions  to  which 
Taylor  v.  Bowers  would  apply.  The  criticisms  passed  on  that 
case  by  Fry,  L.  J.,  in  Kearley  v.  Thomson^  may  be  disregarded 
in  view  of  the  decision  in  Hermann  v.  Charlesworth. 

"  Overruling  Wilson  v.  Strugnell  (7  Q.  B.  D.  54S)  in  which  the  facts  were  pre- 
cisely similar. 
6  Hermann  v.  Jeuchner,  15  Q.  B.  D.  561.  <=  24  Q.  B.  D.  742. 

d  24  Q.  B.  D.  (C.  A.)  746. 

'  Duvall  V.  Wellman,  124  N.  Y.  156,  H.  &  W.  402. 
'  But  see  Moloney  v.  Nelson,  158  N.  Y.  351. 
»  Ullman  v.  St.  Louis  Fair  Ass'n,  167  Mo.  273. 
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(2)  Recovery  from  stakeholder.  There  are  numerous  cases  in 
which  money  has  been  placed  in  the  hands  of  a  stakeholder 
to  abide  the  result  of  a  wager;  in  such  cases  the  money  has 
been  held  to  be  recoverable  from  the  stakeholder  either  before 
or  after  the  determination  of  the  wager,  and  even  after  the 
money  has  been  paid  to  the  winner,  if  the  authority  to  pay 
was  withdrawn  before  payment  by  the  party  seeking  to 
recover.^ 

It  does  not  appear  to  matter  whether  the  wager  turns  on 
the  result  of  an  unlawful  transaction,  or  not :  as  between 
the  parties  the  wager  is  no  more  than  a  void  transaction.^  Nor 
does  the  Gaming  Act  of  1892  affect  the  rights  of  the  parties. 
Two  cases  will  illustrate  the  law  on  this  point. 

Hampden  put  £500  into  the  hands  of  Walsh  to  abide  the 
result  of  a  bet  that  the  earth  was  flat.    He  lost  the  bet,  and 
before  the  money  was  paid  he  reclaimed  his  stake  from  Walsh. 
Walsh  paid  it  to  the  winner,  and  was  held  liable  to  repay  the . 
amount  to  Hampden." 

Pearson  started  a  lottery  styled  "The  Missing  Word  Com- 
petition." "  A  sentence  was  published,  omitting  the  last  word, 
and  an  invitation  was  issued  to  the  public,  any  one  of  whom 
might  send  a  shilling  and  a  word  suitable  to  fill  the  vacant 
place  in  the  sentence.  Those  who  guessed  the  right  word  shared 
the  sum  thus  collected. 

The  determination  of  the  right  word  was  reduced  to  an 
absolute  uncertainty.  From  a  number  of  sealed  packets,  each 
containing  a  word  suitable  to  fill  the  gap,  one  was  taken  at 
hazard,  and  opened  when  all  the  competitors  had  sent  in 
their  guesses.   This  contained  the  Missing  Word. 

To  hold  such  a  lottery  was  unlawful,  and  Pearson  exposed 
himself  to  a  penalty  under  42  Geo.  III.  c.  119;  but  as  between 
the  various  contributors  the  transaction  was  a  simple  wager 

»  Hampden  v.  Walsh,  1  Q.  B.  D.  189.         b  Barclay  v.  Pearson,  [1893]  2  CL.  154. 

'  Bernard  v.  Taylor,  23  Ore.  416,  H.  &  W.  407;  Stoddard  v.  McAuliffe, 
81  Hun,  524,  aff'd  151  N.  Y.  671;  Pabst  Brewing  Co.  v.  Liston,  80  Minn. 
473.  The  matter  is  often  regulated  by  statutes,  which  sometimes  make  the 
stakeholder  liable  even  after  he  has  paid  the  money  over  to  the  winner  with 
the  consent  of  the  loser.  Ruckman  v.  Pitcher,  1  N.  Y.  392;  Storey  v.  Bren- 
nan,  15  N.  Y.  524.  But  in  the  absence  of  such  a  statute,  payment  by  the 
stakeholder  to  the  winner  before  notice  of  repudiation  by  the  loser,  exempts 
the  stakeholder  from  further  liability.  Goldberg  v.  Feiga,  170  Mass.  146; 
Adkins  v.  Flemming,  29  Iowa,  122. 

'  See  sec.  244,  ante. 
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in  which  each  man  deposited  a  shilling  with  a  stakeholder  to 
abide  the  chance  of  his  guess. 

The  payments  in  one  competition  amounted  to  £23,000, 
and  those  who  guessed  the  right  word  were  1358  in  number: 
but  before  their  shares  could  be  paid  over  to  them  the  com- 
petition was  alleged  to  be  illegal,  and  the  money  was  paid  into 
court.  Stirling,  J.,  found  that  the  transaction  was  a  lottery, 
and  was  unlawful;  that  the  court  could  not  aid  in  the  distri- 
bution of  the  fund,  but  that  each  contributor  might  recover 
his  shilling  from  Pearson,  to  whom  he  ordered  the  entire  siun 
to  be  repaid  in  order  that  he  might  meet  any  legal  claim.' 

These  cases  do  not  conflict  with  the  principle  of  Read  v. 
Anderson,  nor  with  the  decision  in  Kearley  v.  Thompson.  The 
person  employed  is  only  a  stakeholder  and  cannot  suffer  by 
the  revocation  of  his  authority;  the  wager  which  is  the  ob- 
ject of  the  transaction  is  only  void,  not  illegal,  and  so  would 
not  be  affected  by  the  unlawfulness  of  the  event  which  is  the 
subject  of  the  wager; "  nor  does  the  Gaming  Act  of  1892  affect 
the  liabilities  of  a  stakeholder.* 

(vii)  Contracts  lawful  where  made  but  unlawful  in  England 

274.  Cases  involving  a  conflict  of  laws.  It  is  a  general  rule 
that  a  contract,  valid  in  the  place  where  it  was  made,  is  action- 
able in  the  courts  of  this  country.  So  far  does  this  rule  go  that 
a  contract  for  the  purchase  and  delivery  of  slaves  made,  and 
to  be  performed,  in  Brazil,  was  held  to  be  valid  in  this  country 
on  the  ground  that  the  contract  was  lawful  in  the  place  where 
it  was  made  and  was  not  distinctly  prohibited  by  our  law." ' 

But  the  judges  who  took  this  view  stated  that  if  the  trans- 
action "was  an  offense  against  the  laws  here,"  if  it  was  "by 
Act  of  Parliament  prohibited,"  it  could  not  be  enforced.' 

"  Hastelow  v.  Jackson,  8  B.  &  C.  225. 

6  Burge  V.  Ashley  &  Smith,  Ld.,  [1900]  1  Q.  B.  (C.  A.)  744. 

<;  Santos  V.  Illidge,  8  C.  B.  N.  S.  861. 

'  See  Ruckman  v.  Pitcher,  20  N.  Y.  9  (one  staking  in  his  own  name  $3000, 
of  which  $600  is  his  own  money,  the  balance  being  contributed  by  various 
persons,  can  recover  only  his  $600  from  the  stakeholder).  But  a  claim  for 
the  recovery  of  money  staked  or  lost  in  wagers  is  assignable.  Meech  v. 
Stoner,  19  N.  Y.  26. 

'  So  also  in  Roundtree  v.  Baker,  52  111.  241  (note  given  for  purchase  price 
of  slaves  in  Kentucky  enforced  in  Illinois) ;  Osborn  ii.  Nicholson,  13  Wall. 
(U.  S.)  654. 

'  "  No  principle  of  comity  requires  the  courts  of  this  state  to  recognize 


270  THE  FORMATION  OF  CONTRACT  [Pakt  II 

No  suggestion  was  made  that  slavery  was  an  offense  against 
morality,  so  grave  that  no  deahngs  concerned  with  the  pur- 
chase or  delivery  of  slaves  could  be  considered  in  English  courts. 

There  are,  however,  some  decisions  which  indicate  that  other 
conditions  may  exist,  short  of  statutory  prohibition,  which 
would  prevent  our  courts  from  enforcing  a  contract  valid  in 
the  place  where  it  was  made. 

In  Hope  V.  Hope"  an  agreement  was  made  in  France  for 
obtaining  a  divorce  by  collusion.  The  divorce  proceedings 
were  to  take  place  in  this  country. 

In  Grell  v.  Levy  "  an  agreement,  also  made  in  France,  pro- 
vided for  the  recovery,  by  an  attorney  practicing  in  England, 
of  a  debt  for  his  chent  half  of  which  he  was  to  retain  for  him- 
self. 

In  each  case  the  court  declined  to  enforce  the  agreement. 
It  should  be  noted  that  in  each  case  the  agreement  was  to 
be  performed  in  this  country,  and  that  the  one  involved  an 
interference  with  the  course  of  justice,  while  the  other  not 
merely  contemplated  champerty  but  was  made  by  an  officer 
of  the  courts  of  this  country. 

A  more  difficult  case  is  that  of  Kaufman  v.  Gerson."  The 
husband  of  Mrs.  Gerson,  the  defendant,  living  in  France, 
had  there  appropriated  to  his  own  use  money  entrusted  to 
him  for  other  purposes,  and  was  liable  to  criminal  proceed- 
ings by  French  law.  Kaufman  threatened  to  prosecute,  and 
Mrs.  Gerson  promised  him  a  sum  of  money  in  consideration 
of  his  refraining  from  the  course  which  he  threatened. 

Such  an  agreement  was  valid  by  French  law,  but  the  Court 
of  Appeal  held  that  money  due  under  it  was  not  recoverable 
in  this  country  because  the  moral  pressure  brought  to  bear 
upon  the  wife  to  compromise  proceedings  which  would  have 
brought  discredit  on  her  husband  conflicted  "with  what  are 
deemed  to  be  in  England  essential  public  or  moral  interests." 

On  this  decision  it  is  necessary  to  remark  that  duress,  as 

»  8  D.  G.  &  M.  731.  !>  16  C.  B.  N.  S.  73.  "^  [1904]  1  K.  B.  (C.  A.)  591. 

a  contract  which  is  regarded  here  as  contra  bonos  mores."  Gist  v.  Telegraph 
Co.,  45  S.  Car.  344,  370  (a  wagering  contract  although  valid  where  made 
not, enforced).  "Contracts  against  good  morals,  and  that  tend  to  promote 
vice  and  crime,  and  contracts  against  the  settled  public  policy  of  the  state, 
will  not  be  enforced,  although  they  may  be  valid  by  the  law  of  the  place 
where  they  are  made."  Swann  v.  Swann,  21  Fed.  Rep.  299  (Sunday  contracts 
valid  where  made  not  within  these  exceptions).  See  also  Oscanyan  v.  Arms 
Co.,  103  U.S.  261. 
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usually  understood  in  our  law,  would  not  include  moral  pres- 
sure of  the  sort  here  exercised;  that  the  criminal  proceedings 
which  were  compromised  by  the  agreement  were  proceedings 
in  the  French  courts,  though  the  balance  of  the  sum  agreed  to 
be  paid  was  sought  to  be  recovered  here;  and  that  the  "essen- 
tial public  or  moral  interests  involved"  would  seem  slight  as 
compared  with  those  which  Santos  v.  Illidge  called  in  question 
—  the  purchase  and  sale  of  slaves. 

The  case  is  easily  distinguishable  from  Hope  v.  Hope  and 
Grell  V.  Levy:  it  is  not  easily  reconcilable  with  Santos  v. 
Illidge,  and  with  all  respect  I  venture  to  doubt  the  correctness 
of  the  decision. 

On  the  whole  it  may  be  safe  to  say  that  a  contract  which 
is  imlawful  by  our  law  but  valid  where  it  is  made  and  where 
it  is  to  be  performed,  will  not  be  treated  as  invalid  by  our 
courts  unless  it  is  penalized  or  prohibited  by  statute  or  con- 
templates some  gross  violation  of  the  moral  law  such  as  one 
can  hardly  conceive  that  the  law  of  any  country  would  sanc- 
tion.' 

If,  however,  it  is  to  be  performed  in  this  country  the  courts 
will  not  give  assistance  to  parties  who  contemplate  an  infringe- 
ment of  established  rules  of  law. 

'  Gambling  contracts  valid  where  made  have  been  held  unenforcible 
in  another  state  where  they  are  prohibited.  Flagg  v.  Baldwin,  38  N.  J.  Eq. 
219;  Gooch  v.  Faucett,  122  N.  C.  270;  Pope  v.  Hanke,  155  111.  617.  So  also 
lottery  contracts.  Watson  v.  Murray,  23  N.  J.  Eq.  257.  But  see  contra,  as 
to  lottery  contracts,  Kentucky  ■;;.  Bassford,  6  Hill  (N.  Y.)  526;  Ormes  v. 
Dauchy,  82  N.  Y.  443;  Mclntyre  v.  Parks,  3  Met.  (Mass.)  207  (see  criticism 
8  Gray,  587). 

In  the  following  cases  the  contract  though  illegal  in  the  state  where 
action  was  brought  was  not  regarded  as  falling  within  the  exceptions  to  the 
rule  of  comity.  Hill  v.  Spear,  60  N.  H.  253  (sale  of  liquor) ;  Swann  v.  Swann, 
21  Fed.  Hep.  299  (Sunday  contract);  Brown  v.  Browning,  15  R.  I.  422 
(Simday  contract);  Richardson  v.  Rowland,  40  Conn.  665  (champerty). 
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275.  The  problems  stated.  We  come  now  to  deal  with  the 
effects  of  a  valid  contract  when  formed,  and  to  ask,  To  whom 
does  the  obligation  extend?  Who  have  rights  and  liabilities 
under  a  contract? 

And  then  this  further  question  arises.  Can  these  rights  and 
liabilities  be  assigned  or  pass  to  others  than  the  original  parties 
to  the  contract? 

In  answer  to  these  questions  we  may  lay  down  two  general 
rules. 

(1)  No  one  but  the  parties  to  a  contract  can  be  bound  by 
it  or  entitled  under  it.* 

(2)  Under  certain  circumstances  the  rights  and  liabilities 
created  by  a  contract  may  pass  to  a  person  or  persons  other 
than  the  original  parties  to  it,  either  (o)  by  act  of  the  parties, 
or  (6)  by  rules  of  law  operating  in  certain  events. 

These  two  rules  seem  at  first  to  look  like  one  rule  subject 
to  certain  exceptions,  but  they  are  in  fact  distinct.  The  parties 
cannot,  by  their  agreement,  confer  rights  or  impose  liabDities, 
in  respect  of  the  agreement,  upon  any  but  themselves.  But 
they  may  by  certain  methods  and  under  certain  circumstances 
drop  out  of  the  obligation  so  created,  and  be  replaced  by  others 
who  assume  their  rights  or  liabilities  under  the  contract. 

Thus  —  (1)  If  John  Doe  contracts  with  Richard  Roe,  their 
contract  cannot  impose  liabilities  or  confer  rights  ^  upon  John 
Styles. 

(2)  But  there  are  circumstances  under  which  John  Doe  or 
Richard  Roe  may  substitute  John  Styles  for  himself  as  a  party 
to  the  contract,  and  there  are  circumstances  under  which  the 
law  would  operate  to  effect  this  substitution. 

'•  '  In  the  United  States  generally  John  Doe  and  Richard  Roe  may  by 
their  contract  confer  rights  upon  John  Styles.  See  post,  sec.  284. 
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276.  General  rules.  The  general  rule  that  a  person  who  is 
not  a  party  to  a  contract  cannot  be  included  in'  the  rights  and 
liabilities  which  the  contract  creates  —  cannot  sue  or  be  sued 
upon  it  —  is  an  integral  part  of  our  conception  of  contract. 
A  contract  is  an  agreement  between  two  or  more  persons,  by 
which  an  obligation  is  created,  and  those  persons  are  bound 
together  thereby.  If  the  obligation  takes  the  form  of  a  promise 
by  A  to  Z  to  confer  a  benefit  upon  M,  the  legal  relations  of  M 
are  unaffected  by  that  obligation.'  He  was  not  a  party  to  the 
agreement;  he  was  not  bound  by  the  vinculum  juris  which  it 
created;  the  breach  of  that  legal  bond  cannot  affect  the  rights 
of  a  party  who  was  never  included  in  it. 

Nor,  again,  can  liability  be  imposed  on  such  a  third  party. 
It  is  an  essential  feature  of  contract  as  opposed  to  other  forms 
of  obligation,  that  the  restraint  which  it  imposes  on  individual 
freedom  is  voluntarily  created  by  those  who  are  subject  to  it  — 
that  it  is  the  creature  of  agreement. 

277.  Exceptions :  agency  and  trust.  The  relation  of  principal 
and  agent  may  from  one  point  of  view  be  held  to  form  an  ex- 
ception to  these  rules.  It  needs  at  any  rate  a  separate  chapter.^ 

A  trust  has  this  in  common  with  contract,  that  it  originates 
in  agreement,  and  that  among  other  objects  it  aims  at  creat- 
ing ©bligations.  If  we  could  place  a  trust  upon  the  precise 
footing  of  contract  we  might  say  that  it  formed  a  very  real  and 
substantial  exception  to  the  general  rule  which  we  have  laid 
down.  Doubtless  the  creator  of  a  trust  and  the  trustee  do,  by 
agreement,  bring  rights  into  existence  which  a  titiird  party,  the 
cestui  que  trust,  may  enforce.'  But  we  will  set  aside  trusts  from 

'  American  students  must  note  from  the  outset  of  this  chapter  that  the 
law  in  most  of  the  states  is  contrary  to  the  law  of  England  upon  this  point. 
See  post,  sec.  284  et  seq. 

'  Certainly  the  case  of  an  undisclosed  principal  who  may  sue  and  be  sued 
upon  a  contract  between  his  agent  and  a  third  person  is  a  clear  exception  to 
both  rules.    See  Huffcut  on  Agency,  §§  118-122. 

'  A  trust  is  the  obligation  of  one  holding  the  legal  title  to  property  to 
account  in  equity  to  him  who  has  the  beneficial  interest.    Beers  v.  Lyon, 
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the  discussion,  and  with  reason.  For  contract  differs  from 
other  forms  of  agreement  in  having  for  its  sole  and  direct  ob- 
ject the  creation  of  an  obligation.  The  contractual  obligation 
differs  from  other  forms  of  obligation  mainly  in  springing  from 
the  voluntary  act  of  the  parties  obliged.  A  trust  and  the 
obligations  resulting  from  a  trust  correspond  to  neither  of 
these  characteristics.  The  agreement  which  creates  a  trust  has 
many  other  objects  besides  the  creation  of  obligations,  and 
these  objects  may  include  conveyance,  and  the  subsequent 
devolution  of  property.  The  obligation  which  exists  between 
trustee  and  cestui  que  trust  does  not  come  into  existence  by 
the  act  of  the  parties  to  it.  It  is  better,  therefore,  having  noted 
the  similarities  between  the  contractual  and  the  fiduciary  obli- 
gation, to  dismiss  the  latter  altogether  from  our  inquiries. 

§  1.  A  man  cannot  incur  liabilities  from  a  contract  to  which  he 
was  not  a  party 
278.  Consent  necessary  to  create  an  obligation.  This  propo- 
sition is  a  part  of  a  wider  rule  to  the  effect  that  liability  ex 
contractu  or  quasi  ex  contractu  cannot  be  imposed  upon  a  man 
otherwise  than  by  his  act  or  consent.  A  caimot  by  paying  X's 
debts  unasked,  make  X  his  debtor;  "  a  man  cannot,  of  his  own 
will,  pay  another  man's  debt  without  his  consent  and  thereby 
convert  himself  into  a  creditor."  "  * 

«  Durnford  ti.  Messiter,  5  M.  &  S.  446. 

21  Conn.  604,  613.  Where  the  creator  of  the  trust  makes  himself  the  sole 
beneficiary  the  transaction  may  be  regarded  either  as  a  trust  or  a  contract. 
Oilman  v.  McArdle,  99  N.  Y.  451.  Where  a  third  person  is  made  the  bene- 
ficiary it  is  sometimes  difficult  to  determine  whether  the  transaction  is  to 
be  treated  as  a  trust  or  a  contract.  Compare  Rogers  Locomotive  Works  v. 
KeUey,  88  N.  Y.  234  and  Comley  v.  Dazian,  114  N.  Y.  161.  A  debt  may 
be  transformed  into  a  trust.  Hamer  v.  Sidway,  124  N.  Y.  538,  H.  &  W.  143. 
And  the  trust  obligation  may  as  to  specific  amounts  due  under  it  be  trans- 
formed into  a  debt.  Husted  v.  Thomson,  7  N.  Y.  App.  Div.  66,  aff'd,  158 
N.  Y.  328.  It  is  often  a  matter  of  construction  whether  a  promise  for  the 
benefit  of  a  third  person  given  upon  the  receipt  of  property  from  the  prom- 
isee constitutes  a  trust  or  only  a  contract.  Compare  Steele  v.  Clark,  77  111. 
471,  and  Moore  v.  Triplett,  96  Va.  603.  See  also  Ahrens  v.  Jones,  169  N.  Y. 
555. 

'  There  are  two  aspects  of  this  problem:  (1)  If  X's  creditor  sues  him  on 
the  debt  may  he  plead  as  a  defense  the  payment  by  A?  (2)  If  A  sues  X  to 
recover  such  payment  made  in  his  behalf  is  X  liable? 

(1)  American  doctrine  is  generally  that  X  may  in  an  action  by  his  creditor 
plead  the  payment  by  A  as  a  defense.  Crumlish's  Adm'r  v.  Central  Improve- 
ment Co.,  38  W.  Va.  390,  H.  &  W.  412,  and  cases  there  cited;  White  v. 
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And  in  like  manner  A  and  M  cannot,  by  any  contract  into 
which  they  may  enter,  thereby  impose  liabilities  upon  X. 
The  Messrs.  Thomlinson  employed  X,  a  firm  of  brokers,  to 
transport  goods  from  London  to  Amsterdam.  X  agreed  with 
Schmaling  to  put  the  whole  conduct  of  the  transport  into  his 
hands;  Schmaling  did  the  work  and  sued  the  Messrs.  ThomUn- 
son  for  his  expenses  and  commission.  It  was  held  that  they 
were  not  liable,  inasmuch  as  there  was  no  privity  between  them 
and  Schmaling;  that  is  to  say,  that  there  was  nothing  either 
by  writing,  words,  or  conduct  to  connect  them  with  him  in  the 
transaction.  X  had  been  employed  by  them  to  do  the  whole 
work,  and  there  was  no  "pretense  that  the  defendants  ever 
authorized  them  to  employ  any  other  to  do  the  whole  tmder 
them:  the  defendants  looked  to  X  only  for  the  performance 
of  the  work,  and  X  had  a  right  to  look  to  the  defendants  for 
payment,  and  no  one  else  had  that  right."  "  ' 

279.  Duty  not  to  interfere  with  contract  rights.  A  contract 
cannot  impose  the  burdens  of  an  obligation  upon  one  who  was 
not  a  party  to  it;  yet  a  duty  rests  upon  persons,  though  ex- 
traneous to  the  obligation,  not  to  interfere,  without  sufficient 
justification,  with  its  due  performance.  I  speak  of  duty  as 
that  necessity  which  rests  upon  all  alike  to  respect  the  rights 
which  the  law  sanctions;  and  reserve  the  term  obligation  for 
the  special  tie  which  binds  together  definite,  assignable  mem- 
bers of  the  community. 

"  Schmaling  «.  Thomlinson,  6  Taunt.  147. 

Cannon,  125  111.  412;  Binford  v.  Adams,  104  Ind.  41;  Danziger  v.  Hoyt, 
120  N.  y.  190  (but  see  MuUer  v.  Eno,  14  N.  Y.  597,  605-6) ;  Bennett  v.  Hill, 
14  R.  I.  322;  Snyder  v.  Pharo,  25  Fed.  Rep.  398. 

(2)  If  X  accepts  or  ratifies  the  payment  made  by  A  in  his  behalf,  he 
becomes  liable  to  A ;  and  pleading  the  payment  as  an  estoppel  against  an 
action  by  the  creditor  is  a  ratification.  Neely  v.  Jones,  16  W.  Va.  625; 
Danziger  v.  Hoyt,  supra  (semble) ;  Denby  v.  Mellgrew,  58  Ala.  147.  But  in 
the  absence  of  any  previous  request,  subsequent  promise,  or  ratification, 
X  is  not  liable  to  A.  Collins  v.  Stove  Co.,  63  Conn.  356;  Harrison  v.  Moran, 
163  Mass.  495;  Boyer  v.  Richardson,  52  Neb.  156;  First  N.  B.  v.  Super- 
visors, 106  N.  Y.  488;  Albany  v.  McNamara,  117  N.  Y.  168.  See  22  Am.  & 
Eng.  Encyc.  of  Law  (2d  ed.)  535-538;  23  L.  R.^A.  120  n. 

'  An  agent  cannot  render  his  principal  liable  to  a  sub-agent,  or  the  sub- 
agent  to  the  principal,  unless  the  principal  has  authorized  the  appointment 
of  a  sub-agent.  Fairchild  v.  King,  102  Calif.  320.  It  is  often  a  nice  question 
as  to  whether  there  is  such  authority  to  create  a  contract  for  the  principal 
with  the  sub-agent.  Exchange  Nat.  Bk.  v.  Third  Nat.  Bk.,  112  V.  8.  276; 
Guelich  v.  National  State  Bank,  56  Iowa,  434;  Dun  v.  City  Nat.  Bk.,  58 
Fed.  Rep.  174;  Huffcut  on  Agency,  §§  92-95. 
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Lumley  v.  Gye.  Lumley,  being  the  manager  of  an  opera  house, 
engaged  a  singer  to  perform  in  his  theatre  and  nowhere  else. 
Gye  induced  her  to  break  her  contract.  Action  was  brought, 
and  it  was  argued  that  a  party  to  a  contract  might  sue  any 
one  who  induced  the  other  party  to  the  contract  to  break  it: 
if  that  were  not  so,  it  was  argued  that  an  action  would  still 
lie  for  inducing  a  servant  to  quit  the  service  of  his  master. 

The  relation  of  master  and  servant  has  always  given  the 
master  a  right  of  action  against  one  who  enticed  away  his 
servant,  and  so  the  court  was  called  upon  to  answer  two 
questions:  Does  an  action  lie  for  procuring  a  breach  of  any 
contract?  If  not,  then  does  the  special  rule  applicable  to  the 
contract  of  master  and  servant  apply  to  the  manager  of  a 
theatre  and  the  actors  whom  he  engages? 

The  majority  of  the  coiu-t  answered  both  these  questions 
in  the  affirmative." 

Later  cases.  No  similar  case  arose  until  1881,  when  Bowen 
V.  Hall "  came  before  the  Court  of  Appeal,  offering  precisely 
the  same  points  for  decision  as  Lumley  v.  Gye.  The  majority 
of  the  court,  setting  aside  the  question  whether  the  relation  of 
master  and  servant  affected  the  rights  of  the  parties,  held 
that  a  man  who  induces  one  of  two  parties  to  a  contract  to 
break  it,  intending  thereby  to  injure  the  other,  or  to  obtain  a  bene- 
fit for  himself,  does  that  other  an  actionable  wrong.  In  both 
these  cases  it  will  be  observed  that  the  element  of  motive  was 
introduced,  and  that  the  judges  appeared  to  consider  the 
malicious  intention  to  injure  as  necessary  to  make  the  induce- 
ment of  a  breach  of  contract  actionable.  This  view  was  nega- 
tived in  Quinn  v.  Leathern,"  where  Lord  Macnaghten  thus  laid 
down  the  law. 

"  The  decision  [in  Lumley  v.  Gye]  was  right,  not  on  the  ground  of  mali- 
cious intention  —  that  was  not  I  think  the  gist  of  the  action  —  but  on  the 
ground  that  a  violation  of  legal  right  committed  knowingly  is  a  cause  of 
action,  and  that  it  is  a  violation  of  legal  right  to  interfere  with  contractual  • 
relations  recognized  by  law,  if  there  be  no  sufficient  justification  for  the 
interference." 

In  Quinn  v.  Leathern  a  conspiracy  to  injure  was  alleged  as 
an  additional  cause  of  action,  but  in  the  case  of  the  South 

a  Lumley  v.  Gye,  2  E.  &  B.  218.  In  the  elaborate  dissenting  judgment  of  Cole- 
ridge, J.,  the  exception  which  the  law  of  master  and  sei-vant  seems  to  have  engrafted 
upon  the  common  law  is  traced  by  the  learned  judge,  in  a  detailed  historical  argu- 
ment, to  the  Statutes  of  Laborers,  and  is  held  to  be  inapplicable  to  the  case  of 
a  theatrical  performer.  < 

6  6  Q.  B.  D.  333.  c  [1901]  A.  C.  495. 
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Wales  Miners  Federation  v.  Glamorgan  Coal  Co."  no  malice  or 
ill-will  was  suggested,  and  the  defendants,  under  circumstances 
which  they  regarded  as  furnishing  sufficient  justification, 
"counseled  and  procured"  a  breach  of  contract  on  the  part  of 
a  number  of  miners.  It  was  held  that  they  had  committed 
an  actionable  wrong. 

There  is  a  clear  distinction  between  inducing  A  to  break 
his  contract  with  X,  and  inducing  A  not  to  enter  into  a  con- 
tract with  X.  The  man  who  induces  another  to  break  a 
contract  induces  him  to  do  what  is  ia  itself  actionable:  but 
no  liability  attaches  to  the  refusal  to  make  a  contract.  Con- 
sequently, where  A  is  induced  not  to  contract  with  X,  the 
inducement,  if  it  is  to  be  actionable,  must  be  offered  by  more 
than  one  person,  and  in  such  a  manner  as  to  constitute  a  con- 
spiracy to  injure.* ' 

§  2.  A  man  cannot  acquire  rights  under  a  contract  to  which  he 

is  not  a  party  ^ 

280.  English  rule  as  to  promise  for  benefit  of  third  person. 

This  rule  needs  fuller  explanation  than  the  one  which  we 

have  just  been  discussing.     It  is  contrary  to  the  common 

»  [1905]  A.  C.  239.  »  Quinn  v.  Leathern,  [19011  A.  C.  511. 

'  Inducing  a  breach  of  contract  is  generally  held  to  be  actionable.  Walker 
V.  Cronin,  107  Mass.  555,  H.  &  W.  416 ;  Jones  v.  Stanly,  76  N.  C.  355, 
H.  &  W.  418;  Doremus  v.  Hennessy,  176  111.  608.  But  in  a  few  states  it  is 
necessary  to  show  that  unlawful  means  (force  or  fraud)  were  used.  Boyson 
V.  Thorn,  98  Cal  578;  Chambers  v.  Baldwin,  91  Ky.  121;  Bourlier  Bros.  v. 
Macauley,  91  Ky.  135.    See  Ashley  v.  Dixon,  48  N.  Y.  430. 

Inducing  the  termination  of  a  contract  terminable  at  will  (not  therefore 
a  breach  of  contract)  is  actionable  if  unlawful  means  be  used.  Benton  v. 
Pratt,  2  Wend.  (N.  Y.)  385;  Rice  v.  Manley,  66  N.  Y.  82;  London  &c.  Co. 
V.  Horn,  206  III.  493.  And  the  general  rule  is  that  it  is  actionable  if  there  be 
no  justifiable  cause.  Moran  v.  Dunphy,  177  Mass.  485.  Inducing  the  non- 
formation  of  a  contract  is  actionable  if  unlawful  means  be  used.  Sherry  v. 
Perkins,  147  Mass.  212;  Martell  v.  White,  185  Mass.  2.55.  It  is  by  no  means 
clear,  however,  that  the  American  courts  regard  a  conspiracy  or  combina- 
tion as  necessarily  unlawful  means.  National  Protective  Ass'n  v.  Gumming, 
170  N.  Y.  315.  See  discussion  pro  and  con  in  Vegelahn  v.  Guntner,  167  Mass. 
92.  Many  courts  lay  down  the  broader  rule  that  inducing  the  non-formation 
of  a  contract  is  actionable  unless  it  be  justified,  as  for  example  on  the  ground 
of  competition.  Walker  v.  Cronin,  107  Mass.  555;  Delz  v.  Winfree,  80  Tex. 
400.  But  see  National  Protective  Ass'n  v.  Gumming,  supra;  Park  &  Sons  Co. 
V.  Nat.  Druggists'  Ass'n,  175  N.  Y.l.   See  62  L.  R.  A.  673,  694-719  n. 

For  a  statement  of  the  New  York  law  see  18  Harv.  L.  Rev.  423. 

'  For  the  American  law  under  this  head  see  sees.  284-291,  post. 
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sense  of  mankind  that  M  should  be  bound  by  a  contract  made 
between  X  and  A.  But  if  A  and  X  make  a  contract  in  which 
X  promises  to  do  something  for  the  benefit  of  M,  all  three 
may  be  willing  that  M  should  have  all  the  rights  of  an  actual 
contracting  party;  or  if  A,  and  a  group  of  persons  which  we 
will  call  X,  enter  into  a  contract,  it  might  be  convenient  that 
M  should  be  able  to  sue  on  behalf  of  the  multitude  of  which 
X  consists. 

If  A  makes  a  promise  to  X,  the  consideration  for  which  is 
,  a  benefit  to  be  conferred  on  M  by  X,  this  cannot  confer  a  right 
of  action  on  M.   Such  is  the  rule  of  English  law. 

Easton  promised  X  that  if  X  would  work  for  him  he  would 
pay  a  sum  of  money  to  Price.  The  work  was  done,  and  Price 
sued  Easton  for  the  money.  It  was  held  that  he  could  not 
recover  because  he  was  not  a  party  to  the  contract. 

The  judges  of  the  Queen's  Bench  stated  in  different  forms 
the  same  reason  for  their  decision.  Lord  Denman,  C.  J.,  said 
that  the  plaintiff  did  not  "show  any  consideration  for  the 
promise  moving  from  him  to  defendant."  Littledale,  J.,  said, 
"No  privity  is  shown  between  the  plaintiff  and  the  defendant." 
Taunton,  J.,  that  it  was  "consistent  with  the  matter  alleged 
in  the  declaration  that  the  plaintiff  may  have  been  entirely 
ignorant  of  the  arrangement  between  X  and  the  defendant:" 
and  Patteson,  J.,  that  there  was  "no  promise  to  the  'plaintiff 
alleged."  « 

Doubts  have  been  thrown  on  this  rule  in  two  sorts  of  case, 
and  these  we  will  consider,  premising  that  the  rule  itself 
remains  unshaken. 

281.  Nearness  of  kin  to  promisee.  It  was  at  one  time  thought 
that  if  the  person  who  was  to  take  a  benefit  under  the  con- 
tract was  nearly  related  by  blood  to  the  promisee  a  right  of 
action  would  vest  in  him.  The  case  of  Tweddle  v.  Atkinson" 
is  conclusive  against  this  view. 

M  and  N  married,  and  after  the  marriage  a  contract  was 
entered  into  between  A  and  X,  their  respective  fathers,  that 
each  should  pay  a  sum  of  money  to  M,  and  that  M  should 
have  power  to  sue  for  such  sums.  After  the  death  of  A  and 
X,  M  sued  the  executors  of  X  for  the  money  promised  to 
him.  It  was  held  that  no  action  would  lie.  Wightman,  J., 
said:  — 

<•  Price  V.  Easton,  4  B.  &  Ad.  433.  '  1  B.  &  S.  393. 
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"  Some  of  the  old  decisions  appear  to  support  the  proposition  that  a 
stranger  to  the  consideration  of  a  contract  may  maintain  an  action  upon  it, 
if  he  stands  in  such  a  near  relationship  to  the  party  from  whom  the  consid- 
eration proceeds,  that  he  may  be  considered  a  party  to  the  consideration. 
The  strongest  of  those  cases  is  that  cited  in  Bourne  v.  Mason  (1  Ventr.  6)  in 
which  it  was  held  that  the  daughter  of  a  physician  might  maintain  assumpsit 
upon  a  promise  to  her  father  to  give  her  a  sum  of  money  if  he  performed  a 
certain  cure.  But  there  is  no  modem  case  in  which  the  proposition  has  been 
supported.  On  the  contrary,  it  is  now  established  that  no  stranger  to  the 
consideration  can  take  advantage  of  a  contract,  although  made  for  his  benefit." 

282.  The  doctrine  in  equity.  Equity  judges  have  used  lan- 
guage, sometimes  vjery  expHcit,  to  the  effect  that  "where  a 
sum  is  payable  by  A  5  for  the  benefit  oi  C  D,  C  D  can  claim 
under  the  contract  as  if  it  had  been  made  with  himself."  " 

Articles  of  association  adopting  contracts  of  promoters.  The 
question  has  most  frequently  arisen  in  cases  where  contracts 
have  been  made  or  work  done  on  behalf  of  a  company  which 
has  not  yet  come  into  existence.  The  company  when  formed 
cannot  ratify  such  transactions,  and  attempts  have  been 
made  to  bind  it  by  introducing  into  the  articles  of  association 
a  clause  empowering  the  directors  to  fulfill  the  terms  of  the 
contract,  or  to  repay  those  who  have  given  work  or  advanced 
money  to  promote  the  existence  of  the  company." 

Common  law  judges  have  uniformly  held  that  no  right  of 
action  accrues  to  the  beneficiary  under  such  a  provision;  and 
recent  decisions  put  this  matter  on  a  plain  footing  and  tell  us 
when  a  third  party  may  or  may  not  sue.'' 

The  articles  of  association  of  a  company  provided  that  the 
plaintiff  should  be  employed  as  its  permanent  solicitor.  He 
sued  the  company  for  a  breach  of  contract  in  not  employing 
him.'* 

Articles  of  association  should  be  distinguished  from  a  memo- 
randum of  association.  The  memorandum  contains  the  terms 
which  confer  and  limit  the  corporate  powers  of  the  company. 
The  articles  provide  for  the  rights  of  the  members  of  the 
company  inter  se.' 

"They  are,"  said  Lord  Cairns,  "an  agreement  inter  socios,  and  in  that 
view  if  the  introductory  words  are  applied  to  article  118,  it  becomes  a 
covenant  between  the  parties  to  it  that  they  will  employ  the  plaintiff. 

<•  Touche  0.  Metropolitan  Warehousing  Co.,  6  Ch.  671. 

»  Spiller  V.  Paris  Skating  Rink,  7  Ch.  D.  368;  Kelner  v.  Baxter,  L.  R.  2  C.  P.  174. 
See  as  to  rules  which  govern  ratification.  Part  VI.  c.  i. 
«  Melhado  v.  Porto  Alegre  Railway  Co.,  L.  R.  9  C.  P.  503. 
^  Eley  V.  Positive  Assurance  Co.,  1  Ex.  D.  (C.  A.)  88  (recovery  denied). 
'  See  Ashbury  Carriage  Co.  e.  Riche,  L.  K.  7  H.  L.  at  p.  6t)7. 
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Now  so  far  as  that  is  concerned  it  is  res  inter  alios  acta,  the  plaintiff  is  no 
party  to  it.  This  article  is  either  a  stipulation  which  would  bind  the  mem- 
bers, or  else  a  mandate  to  the  directors.  In  either  case  it  is  a  matter  between 
the  directors  and  shareholders,  and  not  between  them  and  the  plaintiff."  « 

Articles  of  association,  therefore,  only  bind  the  parties  to 
them. 

The  impression  that  in  any  such  case  a  third  party  who 
is  to  be  benefited  acquires  equitable  rights  ex  contractu  arises, 
as  was  explained  by  Jessel,  M.  R.,  in  the  case  of  the  Empress 
Engineering  Company,*  from  the  fact  that  an  agreement 
between  two  parties  might  well  be  so  framed  as  to  make  one 
of  them  trustee  for  a  third.  But  if  a  trust  is  to  be  created  in 
favor  of  a  third  party,  there  must  be  words  amounting  to  a 
declaration  of  trust  by  one  of  the  contracting  parties.  It  is  not 
enough  that  one  should  promise  the  other  to  pay  money  to  a 
third.  Whether  a  trust  has  or  has  not  been  created  must  be 
matter  of  construction,  as  may  be  seen  by  reference  to  the 
cases  of  Murray  v.  Flavell,"  and  the  Rotheram  Alum  Co?  It  is 
sufficient  to  say  that  a  docmnent  intended  to  be  a  conveyance 
or  a  contract  will  not  become  a  declaration  of  trust  because 
it  is  inoperative  for  the  purpose  for  which  it  was  iatended.' 

Unincorporated  associations  with  numerous  members.  It 
has  been  attempted,  without  success,  to  break  the  general 
rule  in  the  case  of  unincorporated  companies  and  societies  who 
wish  to  avoid  bringing  action  in  the  names  of  all  their  mem- 
bers. To  this  end  they  introduce  into  their  contracts  a  term 
to  the  effect  that  their  rights  of  action  shall  be  vested  in  a 
manager  or  agent.  Thus  in  Gray  v.  Pearson/  the  managers 
of  a  mutual  assurance  company,  npt  being  members  of  it, 
were  authorized,  by  powers  of  attorney  executed  by  the 
members  of  the  company,  to  sue  upon  contracts  made  by  them 
as  agents  on  behalf  of  the  company.  They  sued  upon  a  con- 
tract so  made,  and  it  was  held  that  they  could  not  maintain 
the  action,  "for  the  simple  reason,  —  a  reason  not  applicable 
merely  to  the  procedure  of  this  country,  but  one  affecting 
all  sound  procedure,  —  that  the  proper  person  to  bring  an 
action  is  the  person  whose  right  has  been  violated." 

The  inconvenience  under  which  bodies  of  this  description 
labor  has  been  met  in  many  cases  by  the  legislature.  Certain 

"  Eley  V.  Positive  Assurance  Co.,  1  Ex.  D.  (C.  A.)  at  p.  89. 

6  16  Ch.  D.  (C.  A.)  125.  c  25  Ch.  D.  89.  <<  Ibid.,  103. 

«  Richards  v.  Delbridge,  L.  K.  18  Eq.  11.  /  L.  E.  5  C.  P.  568. 
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companies  and  societies  can  sue  and  be  sued  in  the  name  of 
an  individual  appointed  in  that  behalf,"  '  and  the  Rules  of  the 
Supreme  Court  made  under  the  powers  given  by  the  Judicature 
Act  provide  that  — 

"Where  there  are  numerous  parties  having  the  same  interest  in  one 
action,  one  or  more  of  such  parties  may  sue  or  be  sued,  or  may  be  authorized 
by  the  court  to  defend  in  such  action  on  behalf  of  all  the  parties  so  inter- 
ested."   (Order  XVI.  r.  9.) 

Under  this  rule  any  person  may  sue  in  a  representative 
capacity  who  has  a  common  interest  and  a  common  grievance 
with  those  whom  he  claims  to  represent;  thus,  for  instance, 
several  persons  claiming  preferential  rights  to  stalls  in  Covent 
Ga,rden  market  as  growers  of  fruit  within  the  meaning  of  a 
certain  Act,  have  been  held  entitled  to  sue  on  behalf  of  the 
whole  class  of  such  growers.*  This  rule  was  meant  to  apply  the 
former  practice  of  the  Court  of  Chancery  to  actions  brought  in 
any  division  of  the  High  Court,  and  is  not  confined  (as  held 
in  Temperton  v.  Russell ')  to  persons  having  some  common 
"beneficial  proprietary  right." 

283.  Special  doctrines  of  agency.  But  although  A  cannot  by 
contract  with  X  confer  rights  or  impose  liabilities  upon  M, 
yet  A  may  represent  M,  in  virtue  of  a  contract  of  employment 
subsisting  between  them,  so  as  to  become  his  mouthpiece  or 
medium  of  communication  with  X.  This  employment  for  the 
purpose  of  representation  is  the  contract  of  agency.  I  have  de- 
scribed elsewhere  the  difficulty  of  assigning  to  Agency  a  fit 
place  in  a  treatise  on  the  law  of  contract.  I  regard  it  as  an 
extension  of  the  limits  of  contractual  obligation  by  means  of 
representation,  but,  since  its  treatment  here  would  constitute 
a  parenthesis  of  somewhat  uncouth  dimensions,  I  will  post- 
pone the  treatment  of  it  to  the  conclusion  of  my  book. 

<•  Statutes  of  this  nature  are  — 

7  Geo.  IV.  c.  46,  relating  to  Joint  Stock  Banking  Companies; 
7  Will.  IV.  and  1  Vict.  c.  73,  relating  to  chartered  companies; 
34  &  35  Vict.  t.  31,  relating  to  Trades  Unions ; 
59  &  60  Vict.  c.  25,  relating  to  Friendly  Societies ; 

and  in  many  cases  companies  formed  by  private  Acts  of  Parliament  possess  similar 
statutory  powers. 

I>  Duke  of  Bedford  v.  Ellis,  [1901]  A.  C.  1. 

0  [1893]  1  Q.  B.  (C.  A.)  435. 

'  See  N.  Y.  Code  Civ.  Proc.  §  1919;  Goodsell  v.  Western  Union  Tel.  Co., 
130  N.  Y.  430. 
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lAMEBICAN  NOTE\ 
PROMISE   FOR   BENEFIT   OF  THIRD    PARTY 

284.  Introductory.  In  most  of  the  American  states  a 
third  person  may  acquire  rights  imder  a  contract  to  which  he 
is  not  a  party.  It  becomes  necessary,  therefore,  to  examine 
somewhat  in  detail  the  nature  and  limits  of  the  American 
doctrine  as  to  the  right  of  a  person  for  whose  benefit  a  con- 
tract is  made  to  sue  upon  it.  The  circumstances  involving 
such  a  right  may  arise  in  three  classes  of  cases. 

(1)  Promise  directly  to  plaintiff  upon  consideration  moving 
from  another.  In  some  cases  the  promise  is  made  to  the  plain- 
tiff, but  the  consideration  moves  from  a  stranger.  It  is  the 
English  law  that  the  consideration  must  move  from  the  prom- 
isee.^ Such  is  not  the  American  law  as  generally  laid  down  in 
our  courts,^  and  some  of  the  cases  draw  a  clear  distinction 
between  a  promise  to  the  plaintiff  upon  a  consideration 
moving  from  another  '  and  a  promise  to  X  for  the  benefit  of 
the  plaintiff  upon  a  consideration  moving  from  X.  In  some 
cases  the  promise  seems  to  be  made  simultaneously  to  both  the 
plaintiff  and  the  one  furnishing  the  consideration.*  In  others 
where  the  promise  is  made  to  X  for  the  benefit  of  A,  the  rights 
of  both  become  merged  by  an  assignment  from  one  to  the 
other.° 

(2)  Donee-beneficiary.  In  many  cases  where  the  promise  is 
made  to  X  for  the  benefit  of  A  upon  a  consideration  furnished 
by  X,  it  is  the  intent  of  X  to  constitute  A  the  gratuitous  donee 
of  the  promise.  In  such  cases  there  need  be  no  obligation  by 
X  toward  A  any  more  than  in  any  other  form  of  gift.  These  are 

■  See  sec.  128,  ante.  '  See  sec.  128,  ante,  note. 

'  First  N.  B'.  v.  Chalmers,  144  N.  Y.  432,  439,  where  the  court  says:  "I 
do  not  deem  the  doctrine  of  Lawrence  v.  Fox  (20  N.  Y.  268)  involved  in  this 
controversy.  That  doctrine  applies  where  no  express  promise  has  been  made 
to  the  party  suing,  but  he  claims  the  right  to  rest  upon  a  promise  between 
other  parties  having  respect  to  the  debt  due  to  him  and  as  having  been 
made  for  his  benefit.  It  struggles  to  obviate  a  lack  of  privity  upon  equitable 
principles,  but  is  needless  and  has  no  proper  application  where  the  privity 
exists,  and  a  direct  promise  has  been  made  upon  which  the  action  may 
rest."  See  also  Rector  1;.  Teed,  120  N.  Y.  583,  and  the  dissenting  opinion 
of  Comstock,  J.,  in  Lawrence  v.  Fox,  20  N.  Y.  268. 

«  Bouton  V.  Welch,  170  N.  Y.  554. 

»  Litchfield  v.  Flint,  104  N.  Y.  543;  Societa  Italiana  v.  Sulzer,  138  N.  Y. 
468. 
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the  cases  in  which  "nearness  of  kin"  (see  §  281)  has  been  so 
much  dwelt  upon  as  imparting  some  mysterious  validity  to 
the  transaction.^  If  a  legal  obligation  of  some  sort  between 
X  and  A  were  necessary  it  is  obvious  that  the  "moral  obliga- 
tion" of  a  husband  to  a  wife  would  not  supply  it.  But  in  fact 
it  is  no  more  necessary  than  it  is  in  any  case  of  a  donor  and 
donee.  If  X  takes  a  promise  from  the  promisor  for  the  benefit 
of  .4,  he  thereby  makes  A  a  donee  of  the  promise  if  such  be 
his  intent  and  the  purport  of  the  transaction.  Had  he  taken 
a  promissory  note  with  A  as  payee  a  delivery  of  the  note  to  A 
would  have  been  necessary  to  perfect  the  gift/  but  an  oral 
promise  or  one  contained  in  a  simple  contract  passes  at  once 
without  delivery,  as,  for  example,  in  an  insurance  policy 
taken  by  X  on  his  own  life  with  A  as  payee.' 

(3)  Obligee-beneficiary.  In  many  cases  where  a  promise  is 
made  to  X  for  the  benefit  of  A  upon  a  consideration  furnished 
by  X,  it  is  the  intent  of  X  to  discharge  thereby  some  legal 
obligation  owing  to  A  by  transferring  to  the  latter  the  benefit 
of  the  promise.  In  such  a  case  there  must  be  an  obligation  in 
fact  existing  in  order  that  A  should  be  enabled  to  avail  him- 
self of  the  promise.^  Confusion  has  arisen  from  the  failure 
to  distinguish  between  the  case  where  it  is  the  intent  that 
A  should  be  a  donee-beneficiary  and  the  case  where  it  is  the 
intent  that  he  should  be  an  obligee-beneficiary.  On  the  one 
hand  the  donee-beneficiary  has  been  denied  the  benefits  of 
the  gift  because  the  donor  owed  him  no  obligation,'  and  on  the 
other  an  obligee-beneficiary  has  been  permitted  to  recover 
when  there  was  neither  an  obligation  to  be  discharged  nor  an 
intent  to  make  a  gift."  The  first  result  flows  from  assuming 
that  no  beneficiary  can  sue  unless  the  promisee  owed  him  an 
obligation;  the  second  from  assuming  that  a  beneficiary  may 
sue  merely  because  the  contract  is  in  form  made  for  his  benefit. 


'  See  the  labored  argument  in  Buchanan  v.  Tilden,  158  N.  Y.  109,  H.  & 
W.  809. 

'  Hatton  V.  Jones,  78  Ind.  466;  Fanning  v.  Russell,  94  HI.  386. 

'  Provident  &c.  Co.  v.  Baum,  29  Ind.  236.  For  the  difficulty  exjjerienced 
by  one  court  in  the  case  of  a  sealed  insurance  policy,  see  Fairchild  v.  N.  E. 
Mut.  Life  Ass'n,  51  Vt.  613.  See  for  a  case  decided  upon  the  theory  of  gift, 
Ebel  V.  Piehl,  134  Mich.  64. 

*  Vrooman  v.  Turner,  69  N.  Y.  280. 

»  Sullivan  v.  Sullivan,  161  N.  Y.  554,  H.  &  W.  821. 

'  Dean  v.  Walker,  107  111.  540;  Marble  Savings  Bank  v.  Mesarvey,  101 
Iowa,  285. 
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Neither  assumption  can  be  justified.  A  gift  should  not  fail 
merely  because  the  donor  owes  the  donee  no  obligation.  An 
attempt  to  discharge  an  obligation  when  in  fact  there  is  no 
obligation  to  discharge  should  not  be  permitted  to  stand  as 
a  gift. 

285.  Massachusetts  rule.  The  later  Massachusetts  cases 
practically  adopt  the  English  rule  that  no  action  is  maintain- 
able by  one  for  whose  benefit  a  promise  is  made,  whether  the 
promisee  intends  to  confer  a  gratuitous  benefit  upon  the  third 
person  by  giving  him  the  promisor's  obligation/  or  whether 
the  promisee  intends  to  discharge  some  obligation  of  his  own 
to  the  third  person  by  transferring  to  him  the  promisor's 
obligation.^  An  exception  is  made,  however,  by  statute  in 
the  case  of  a  beneficiary  named  in  an  insurance  policy.' 

A  few  other  states  follow  the  Massachusetts  rule  both  as 
to  a  donee-beneficiary  ^  and  an  obligee-beneficiary.' 

286.  New  York  rule.  The  New  York  rule  is  clear  that  an 
obligee-beneficiary  may  sue  provided  he  is  the  person  directly 
intended  to  be  benefited  and  provided  the  promisee  was  under 
fioiae  existing  or  contingent  obligation  toward  him  which  he 
seeks  to  discharge  by  giving  him  the  benefit  of  the  promi- 
sor's promise."  This  rule  prevails  also  in  most  American 
states,'  but  in  some  the  second  proviso  is  not  incorporated  in 
the  rule.' 

Typical  cases  are  those  in  which  a  land-owner  who  is  liable 
to  a  mortgagee  of  the  land  for  the  mortgage  debt  sells  and 
transfers  the  land  to  a  new  owner  who  assumes  and  agrees  to 
pay  the  mortgage.   It  is  held  that  the  mortgagee  may  sue  on 

'  Marston  v.  Bigelow,  150  Mass.  45. 

'  Exchange  Bank  v.  Rice,  107  Mass.  37;  Borden  v.  Boardman,  157  Mass. 
410,  H.  &  W.  435;  Creesy  v.  Willis,  159  Mass.  249. 

'  Wright  V.  Ins.  Co.,  164  Mass.  302.  See  also  Palmer  Savings  Bank  v. 
Ins.  Co.,  166  Mass.  189. 

*  Baxter  v.  Camp,  71  Conn.  245;  Linneman  v.  Moross,  98  Mich.  178  (but 
see  Ebel  v.  Piehl,  134  Mich.  64). 

'  Morgan  v.  Randolph-Clowes  Co.,  73  Conn.  396;  Pipp  v.  Reynolds,  20 
Mich.  88;  Bliss  v.  Plummer,  103  Mich.  181;  Woodcock  v.  Bostio,  118  N.  C. 
822.  See  also  National  Bank  v.  Grand  Lodge,  98  U.  S.  123;  Adams  v. 
Kuehn,  119  Pa.  St.  76.  See  9  Cyc.  374-376. 

«  Lawrence  v.  Fox,  20  N.  Y.  268,  H.  &  W.  422;  Clark  v.  Howard,  150 
N.  Y.  232. 

'  Wood  V.  Moriarty,  15  R.  I.  518,  H.  &  W.  430;  Whitehead  v.  Burgess, 
61  N.  J.  L.  75,  H.  &  W.  822.  See  15  Harv.  L.  Rev.  805;  9  Cyc.  377-380. 

8  Dean  v.  Walker,  107  111.  540;  Crone  v.  Stinde,  166  Mo.  262;  Hare  v. 
Murphy,  45  Neb.  809.  And  see  Whitehead  v.  Burgess,  supra. 
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this  promise  made  for  his  benefit/  and  this  doctrine  is  gen- 
erally accepted  in  the  American  states.'  But  if  the  grantor 
is  not  himself  personally  liable  to  the  mortgagee  the  grantee 
is  not  liable  on  his  promise,  because  the  grantor  does  not  in 
fact  owe  the  mortgagee  in  such  a  case  any  duty  or  obhgation, 
and  it  is  not  to  be  presumed  that  he  intended  to  make  him  a 
gift.' 

Another  typical  case  is  where  an  incoming  partner  promises 
an  outgoing  partner  whose  interest  he  has  purchased  to  as- 
sume and  pay  existing  partnership  debts.  The  creditors  of 
the  old  firm  may  sue  on  the  promise.* 

It  is  necessary  that  the  promise  should  in  fact  be  intended 
for  the  benefit  of  the  third  party;  if  intended  solely  for  the 
benefit  of  the  promisee  the  third  party  acquires  no  rights.' 
Under  this  rule  fall  the  cases  in  which  a  water  works  company 
contracts  with  a  city  to  supply  water  for  fires  and  owing  to  a 
breach  a  citizen's  house  burns."  So  also  where  an  abstract  and 
title  company  makes  for  B  an  abstract  of  title  upon  which 
X  relies  in  lending  money  to  B  upon  the  security  of  the 
land  to  which  the  abstract  refers,  the  company  is  held  not 
to  be  liable  to  X  for  negligently  omitting  a  prior  mortgage 
of  record  from  the  abstract.''  In  both  the  above  cases  it  is 
thought  that  the  promise  is  intended  only  for  the  benefit  of 
the  promisee. 

Notwithstanding  some  decisions  and  dicta  based  upon  the 
notion  of  the  necessity  of  an  obligation  between  the  promisee 
and  the  third  person,  it  is  established  by  an  overwhelming 

'  Burr  V.  Beers,  24  N.  Y.  178;  Thorp  v.  Keokuk  CoalCo.,  48  N.  Y.  253; 
Wager  v.  Link,  134  N.  Y.  122. 

'  See  cases  collected  by  Professor  Williston  in  15  Harv.  L.  Rev.  808. 

'  Vrooman  v.  Turner,  69  N.  Y.  280;  Jefferson  v.  Asch,  53  Minn.  446.  But 
see  contra,  Dean  v.  Walker,  107  111.  540;  Marble  Sav.  Bk.  v.  Mesarvey,  101 
Iowa,  285;  Crone  v.  Stinde,  156  Mo.  262;  Hare  v.  Murphy,  45  Neb.  809. 

*  Lehow  V.  Simonton,  3  Colo.  346,  H.  &  W.  420;  Claflin  v.  Ostrom,  54 
N.  Y.  581;  Hannigan  v.  Allen,  127  N.  Y.  639.  But  a  promise  to  pay  one- 
half  or  other  fraction  cannot  be  enforced  by  any  creditor  because  from  its 
nature  such  a  promise  must  be  taken  to  be  an  indemnity,  and  moreover 
no  single  creditor  can  well  show  that  it  is  for  his  benefit.  Wheat  v.  Rice, 
97  N.  Y.  296;  Serviss  v.  McDonnell,  107  N.  Y.  260. 

'  Wheat  V.  Rice,  supra;  Durnherr  v.  Rau,  135  N.  Y.  219. 

'  Boston  Safe  Deposit  and  Trust  Co.  v.  Salem  Water  Co.,  94  Fed.  Rep. 
238,  H.  &  W.  832;  Smith  v.  Great  South  Bay  Water  Co.,  82  N.  Y.  App.  Div. 
427.  Contra :  Gorrell  v.  Greensboro  Water  Co.,  124  N.  C.  328,  H.  &  W.  836. 

'  Economy  &c.  Ass'n  v.  West  Jersey  &c.  Co.,  64  N.  J.  L.  27,  H.  &  W.  824 
and  note. 
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weight  of  authority  that  a  donee-beneficiary  may  sue  upon  a 
promise  made  for  his  benefit.'  The  idea  that  a  family  relation- 
ship supplies  the  obligation  between  the  promisee  and  the 
third  person  is  merely  an  attempt  to  escape  the  supposed 
rule  that  an  obligation  is  necessary. 

The  cases  of  public  contracts  stand  upon  less  definite  ground. 
The  doctrine  has  been  announced  as  follows :  contractors 
with  the  state  (or  with  a  city  or  town  when  the  state  has 
given  it  the  necessary  power)  who  assume,  for  a  consideration 
furnished  by  the  state,  to  do  certain  things  for  the  benefit  or 
protection  of  private  individuals,  are  liable  to  such  persons 
as  may  be  injured  by  a  failure  to  perform  the  contract.^  But 
questions  of  construction  give  to  this  doctrine  many  limita- 
tions and  qualifications,'  and  particularly  in  the  waterworks 
cases  heretofore  cited.' 

287.  Sealed  contracts.  Strictly,  at  common  law,  only  one 
who  is  a  party  to  a  contract  under  seal  can  sue  upon  it.' 
This  doctrine  has  been  applied  to  contracts  for  the  benefit 
of  third  persons."  But  it  is  quite  generally  held  that  such 
contracts  escape  the  rule  and  the  third  party  is  allowed  to 
sue.' 

288.  Right  of  promisee  to  release  promisor.  If  the  third 
party  has  accepted  or  acted  upon  the  promise,  the  promisee 
cannot  afterward  release  the  promisor  from  it ;  *  but  he  may 
prior  to  that  time,'  or  in  some  states  prior  to  the  time  the  third 

'  Schemerhom  v.  Vanderheyden,  1  Johns.  (N.  Y.)  139  ;  Gridley  v.  Grid- 
ley,  24  N.  Y.  130;  Todd  v.  Weber,  95  N.  Y.  181;  Buchanan  v.  Tilden,  158 
N.  Y.  109,  H.  &  W.  809;  Bouton  v.  Welch,  170  N.  Y.  554.  See  generaUy 
15  Harv.  L.  Rev.  804. 

Townsend  v.  Rackham,  143  N.  Y.  616;  Sullivan  0.  Sullivan,  161  N.  Y. 
554,  H.  &  W.  821,  are  contrary,  and  both  are  cases  of  attempted  testar 
mentary  dispositions. 

'  Adams  v.  Union  R.  Co.,  21  R.  I.  134,  H.  &  W.  826;  Little  v.  Banks, 
85  N.  Y.  258;  Robinson  v.  Chamberlain,  34  N.  Y.  389;  Gaedeke  v.  Staten 
Is.  Ry.,  43  N.  Y.  App.  Div.  514. 

»  Mansfield  v.  Mayor,  165  N.  Y.  208 ;  Haefelin  v.  McDonald,  96  N.  Y. 
App.  Div.  213. 

*  Ante,  p.  285,  note  6. 

"  Briggs  V.  Partridge,  64  N.  Y.  357.  * 

»  Harms  v.  McCormick,  132  111.  104  ;  Hendrick  v.  Lindsay,  93  U.  S.  143. 

'  Bassett  v.  Hughes,  53  Wis.  319,  H.  &  W.  428;  Hughes  v.  Oregon  Ry. 
&  Nav.  Co.,  11  Ore.  437;  Coster  v.  Albany,  43  N.  Y.  399. 

8  Bassett  v.  Hughes,  swpra ;  Gifford  v.  Corrigan,  117  N.  Y.  267. 

»  Trimble  v.  Strother,  26  Oh.  St.  378;  Berkshire  Life  Ins.  Co.  v.  Hutch- 
ings,  100  Ind.  496;  Commercial  N.  B.  v.  Kirkwood,  172  lU,  563. 
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party  elects  to  look  exclusively  to  the  promisor.*  It  would 
seem  that  the  promisee  could  not  by  any  dealings  with  the 
promisor  affect  the  rights  of  a  donee-beneficiary.' 

If  the  promisor  has  a  defense  good  against  the  promisee,  it 
will  be  good  against  the  third  party.'  In  an  action  by  the  third 
party  the  promisee  is  an  incompetent  witness  under  a  statute 
forbidding  testimony  by  one  through  or  under  whom  the 
plaintiff  derives  his  interest,  since  the  third  party's  interest 
is  derived  from  the  promisee  who  furnishes  the  consideration.^ 

289.  Effect  upon  promisee's  liability.  It  has  been  held  that 
if  the  third  party  elects  to  avail  himself  of  the  promise,  he 
thereby  releases  the  promisee  from  further  liability,  and  must 
look  to  the  promisor  alone.^  But  there  is  weighty  authority 
to  the  effect  that  the  obligee-beneficiary  may  preserve  his 
right  against  the  promisee  while  acquiring  one  against  the 
promisor .°  A  donee-beneficiary  would,  of  course,  have  no  right 
against  the  promisee. 

290.  Effect  upon  promisee's  rights.  In  many  cases  the 
promisee  has  been  denied  the  right  to  sue  on  the  promise 
made  to  him  for  the  benefit  of  another.'  But  there  is  strong 
authority  and  reasoning  in  favor  of  the  promisee's  right  to 
sue.'  If  the  third  party  is  a  donee-beneficiary,  the  promisee's 
damages  would  be  only  nominal; '  but  if  the  promisee  has  a 
pecuniary  interest  in  the  performance  of  the  promise  his 
damages  might  be  substantial. 

291.  Statutory  provisions.  Some  states  provide  by  statute 
that  one  for  whose  benefit  a  promise  is  made  may  maintain 
an  action  upon  the  promise."  Most  states  having  the  reformed 

'  Wood  V.  Moriarty,  15  R.  I.  618,  H.  &  W.  430. 

'  Pruitt  V.  Pruitt,  91  Ind.  595. 

'  Arnold  v.  Nichols,  64  N.  Y.  117;  Dunning  v.  Leavitt,  85  N.  Y.  30; 
Crowe  V.  Lewin,  95  N,  Y.  423;  Green  v.  Turner,  80  Fed.  Rep.  41,  86  Fed. 
Rep.  837. 

*  Rosseau  v.  Rouss,  180  N.  Y.  116. 

'  Bohanan  v.  Pope,  42  Me.  93  ;  Wood  v.  Moriarty,  supra;  Warren  v. 
Batchelder,  16  N.  H.  580. 

'  Fischer  v.  Hope  Mut.  Life  Ins.  Co.,  69  N.  Y.  161;  Poe  v.  Dixon,  60  Oh. 
St.  124;  Davis  v.  Hardy,  76  Ind.  272. 

'  Miller  v.  Winchell,  70  N.  Y.  437;  Ayers  v.  Dixon,  78  N.  Y.  318;  Adams 
V.  Union  Ry.,  21  R.  I.  134,  H.  &  W.  826. 

'  Meyer  v.  Haitman,  72  111.  442;  Tinkler  v.  Swaynie,  71  Ind.  562;  Bald- 
win V.  Emery,  89  Me.  496. 

»  But  see  Ebel  v.  Piehl,  134  Mich.  64. 

'"  "A  contract,  made  expressly  for  the  benefit  of  a  third  person,  may  be 
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procedure  provide  that  all  actions  shall  be  brought  in  the 
name  of  the  real  party  in  interest.  It  has  been  inferred  that  this 
provision  "places  the  matter  beyond  all  doubt,  for  the  person 
for  whose  benefit  the  promise  is  made  is  certainly  the  real 
party  in  interest."  '  It  is  difficult  to  see,  however,  in  what 
manner  this  provision  as  to  procedure  can  have  affected  the 
question  as  to  whether  the  third  person  has  any  legal  or 
equitable  interest  in  the  contract. 

enforced  by  him  at  any  time  before  the  parties  thereto  rescind  it."  Cal.  Civ. 
Code,  §  1559;  Idaho  Civ.  Code,  §  2728;  Mont.  Civ.  Code,  §  2103;  N.  Dak. 
Rev.  Codes,  §  5285;  S.  Dak.  Civ.  Code,  §  4688. 

"  If  a  covenant  or  promise  be  made  for  the  sole  benefit  of  a  person  with 
whom  it  is  not  made,  such  person  may  maintain  in  his  own  name,  any  action 
thereon  which  he  might  maintain  in  case  it  had  been  made  with  him  only, 
and  the  consideration  had  moved  from  him  to  the  party  making  such  cove- 
nant or  promise."  Va.  Code,  §  2415;  W.  Va.  Code,  Ch.  71,  §  2. 

"If  there  be  a  valid  consideration  for  the  promise,  it  matters  not  from 
whom  it  is  moved;  the  promisee  may  sustain  his  action,  though  a  stranger 
to  the  consideration."   Georgia  Code  (1895)  §  3664. 

"Any  person  or  persons  for  whose  benefit  any  contract  shall  have  been 
made  or  may  hereafter  be  made,  whether  such  contract  be  under  seal  or 
not,  may  maintain  an  action  thereon  in  any  court  of  law  or  equity  and 
may  use  the  same  as  matter  of  defense  to  any  action  brought  or  to  be 
brought  against  such  person  or  persons,  notwithstanding  the  consideration 
of  such  contract  did  not  move  from  such  person  or  persons."  New  Jersey 
Laws,  1902,  o.  251. 

'■  Pomeroy,  Rem.  and  Rem.  Rights,  §  139;  Stevens  v.  Flannagan,  131 
Ind.  122;  Ellis  v.  Harrison,  104  Mo.  270. 


CHAPTER  II 
The  Assignment  of  Contract 

292.  Problem  stated.  We  have  seen  that  a  contract  cannot 
affect  any  but  the  parties  to  it.  But  the  parties  to  it  may 
under  certain  circumstances  drop  out  and  others  take  their 
places,  and  we  have  to  ask  how  this  can  be  brought  about, 
first,  by  the  volimtary  act  of  the  parties  themselves,  or  one 
of  them,  secondly,  by  the  operation  of  rules  of  law. 

§  1.    ASSIGNMENT   BY  ACT   OF  THE   PASTIES 

This  part  of  the  subject  also  falls  into  two  divisions,  the 
assignment  of  liabilities  and  the  assignment  of  rights,  and 
we  will  deal  with  them  in  that  order. 

(i)  Assignment  of  liabilities 

293.  Liabilities  cannot  be  assigned.  A  promisor  cannot 
assign  his  liabilities  under  a  contract.  Or  conversely,  a  promisee 
cannot  be  compelled,  by  the  promisor  or  by  a  third  party,  to 
accept  performance  of  the  contract  from  any  but  the  promisor. 

The  rule  seems  to  be  based  on  sense  and  convenience.  A 
man  is  not  only  entitled  to  know  to  whom  he  is  to  look  for 
the  satisfaction  of  his  rights  under  a  contract;  but,  to  use 
the  language  of  Lord  Denman  in  Humble  v.  Hunter,"  "he 
has  a  right  to  the  benefit  he  contemplates  from  the  character, 
credit,  and  substance  of  the  person  with  whom  he  contracts." 

The  case  of  Robson  &  Sharpe  v.  Drummond "  illustrates  the 
rule.  Sharpe  let  a  carriage  to  Drummond  at  a  yearly  rent 
for  five  years,  undertaking  to  paint  it  every  year  and  keep 
it  in  repair.  Robson  was  in  fact  the  partner  of  Sharpe,  but 
Drummond  contracted  with  Sharpe  alone.  After  three  years 
Sharpe  retired  from  business,  and  Drummond  was  informed 
that  Robson  was  thenceforth  answerable  for  the  repair  of  the 
carriage,  and  would  receive  the  payments.  He  refused  to 
deal  with  Robson,  and  returned  the  carriage.  It  was  held 
that  he  was  entitled  to  do  so. 

°  12  Q.  B.  317.  6  2  B.  &  A.  303. 
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"The  defendant,"  said  Lord  Tenterden,  "may  have  been  induced  to 
enter  into  this  contract  by  reason  of  the  personal  confidence  which  he 
reposed  in  Sharpe.  .  .  .  The  latter,  therefore,  having  said  it  was  impossible 
for  him  to  perform  the  contract,  the  defendant  had  a  right  to  object  to  its 
being  performed  by  any  other  person,  and  to  say  that  he  contracted  with 
Sharpe  alone  and  not  with  any  other  person." ' 

294.  Exceptions  to  the  rule.  There  are  certain  limitations 
to  this  rule.  A  liability  may  be  assigned  with  the  consent  of 
the  party  entitled;  but  this  is  in  effect  the  rescission,  by  agree- 
ment, of  one  contract  and  the  substitution  of  a  new  one  in 
which  the  same  acts  are  to  be  performed  by  different  parties." 

Or  again,  if  A  undertakes  to  do  work  for  X  which  needs  no 
special  skill,  and  it  does  not  appear  that  A  has  been  selected 
with  reference  to  any  personal  qualification,  X  cannot  com- 
plain if  A  gets  the  work  done  by  an  equally  competent  person. 
But  A  does  not  cease  to  be  liable  if  the  work  is  ill  done,  nor 
can  any  one  but  A  sue  for  payment.*  ^ 

Again,  where  an  interest  in  land  is  transferred,  liabilities 
attaching  to  the  enjoyment  of  the  interest  may  pass  with 
it.  But  this  arises  from  the  peculiar  nature  of  obligations 
attached  to  land,  and  will  be  matter  for  separate  discussion. 

(ii)  Assignment  of  rights  at  common  law 

295.  Assignee  of  benefits  may  sue  in  name  of  assignor.  At 
common  law,  apart  from  the  customs  of  the  law  merchant,  the 
benefit  of  a  contract,  or  of  rights  of  action  arising  from  con- 
tract, cannot  be  assigned  so  as  to  enable  the  assignee  to  sue 
upon  it  in  his  own  name."  The  rule  is  sometimes  expressed  by 
the  phrase  "&  chose  in  action  is  not  assignable.""  The  assignee 

"  Tolhurst  V.  Associated  &c.  Manufacturers,  [1900]  2  K.  B.  at  p.  668  ;  Dicey,  Par- 
ties to  Actions,  235, 
!>  British  Waggon  Co.  v.  Lea,  5  Q.  B.  D.  149. 
c  Powles  V.  Innes,  11  M.  &  W.  10. 
"*  The  term  chose  in  action  has  been  in  common  use  for  a  long  time,  but  some  doubts 

'  Accord:  Arkansas  Valley  Smelting  Co.  v.  Belden  Mining  Co.,  127  U.  S. 
379,  H.  &  W.  438.  Contract  obligations  involving  personal  credit  or  skill 
cannot  be  delegated  to  an  assignee  to  perform.  Edison  v.  Babka,  111  Mich. 
235 ;  Schultz  v.  Johnson,  5  B.  Mon.  (Ky.)  497 ;  Hardy  &o.  Co.  v.  South 
Bend  Co.,  129  Mo.  222. 

'  If  the  contract  obligation  does  not  involve  personal  credit  or  skill,  it  is 
often  held  that  A  may  delegate  to  B  the  performance  of  the  duties  and 
assign  to  B  the  right  to  payment,  remaining  liable  to  X  for  the  manner  in 
which  the  obligation  is  performed.  Devlin  v.  Mayor,  63  N.  Y.  8  ;  Liberty 
Wall  Paper  Co.  v.  Stoner  &o.  Co.,  59  N.  Y.  App.  Div.  353,  Aff'd  170  N.  Y. 
582  ;  La  Rue  v.  Groezinger,  84  Calif.  281.  See  also  Rochester  Lantern  Co. 
V.  StUes  &c.  Co.,  135  N.  Y.  209,  H.  &  W.  447.  And  see  18  Harv.  L.  Rev.  23. 
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must  sue  in  the  name  of  the  assignor  or  his  representatives; 
or  rather,  the  common  law  so  far  takes  cognizance  of  such 
equitable  rights  as  are  created  by  the  assignment  that  the 
name  of  the  assignor  may  be  used  as  trustee  of  the  benefits  of 
the  contract  for  the  assignee.* 

296.  Substituted  agreement:  novation.  Practically  the  only 
way  in  which  rights  under  a  contract  can  be  transferred  at 
common  law  is  not  by  assignment  at  all  but  by  means  of  a 
substituted  agreement. 

If  A  owes  M  £100,  and  M  owes  X  £100,  it  may  be  agreed 
between  all  three  that  A  shall  pay  X  instead  of  M,  who  thus 
terminates  his  legal  relations  with  either  party.  In  such  a 
case  the  consideration  for  A's  promise  is  the  discharge  by  M; 
for  M's  discharge  of  A,  the  extinguishment  of  his  debt  to  X; 
for  Z's  promise,  the  substitution  of  A's  hability  for  that  of  M."  ^ 

297.  Consideration  for  promise  to  pay  third  party.  But 
there  must  be  ascertained  simis  due  from  A  \a  M  and  from 
M  to  X;  and  there  must  also  he  a  definite  agreement  between 
the  parties,  for  it  is  the  promise  of  each  which  is  the  considera- 
tion for  the  promises  given  by  the  others.' 

A  promise  by  a  debtor  to  pay  a  third  party,  even  though 
afterwards  it  be  assented  to  by  the  creditor,  will  not  enable 
the  third  party  to  sue  for  the  sum  promised.*  * 

Again,  a  written  authority  from  the  creditor  to  the  debtor 

have  been  recently  raised  as  to  its  precise  meaning.  (See  Law  Quarterly  Review  for 
1893,  1894,  1895.) 

A  Divisional  Court,  however,  has  now  given  us  the  following  definition:  "  'chose 
in  action '  i^  a  known  legal  expression  used  to  describe  all  personal  rights  of  pro- 
perty which  can  only  be  claimed  or  enforced  by  action,  and  not  bj'  taking  physical 
possession."  (Torkington  v.  Magee,  [1902]  2  K.  B.  p.  430.)  The  phrase  "rights  of 
property '  does  not  seem  a  very  happy  one,  but  it  is  quite  clear  that  the  court  meant  to 
include  under  the  term  chose  in  action  not  only  intangible  jjrqperiy,  such  as  copyright, 
but  (what  is  important  for  our  purpose)  rights  under  a  contract  and  rights  of  action 
arising  from  breach  of  contract. 

«  Fairlie  v.  Denton,  8  B.  &  C.  400.  »  Cuxon  v.  Chadley,  3  B.  &  C.  591. 

'  And  the  assignor  cannot  control  the  suit,  though  he  may  demand  an 
indemnity  against  costs.  Webb  v.  Steele,  13  N.  H.  230;  Hough  v.  Barton, 
20  Vt.  455,  H.  &  W.  445;  Fay  v.  Guynon,  131  Mass.  31.  An  assignee  may 
now  sue  ui  his  own  name.  N.  Y.  Code  Civ.  Proo.  §§  1909,  449. 

2  Heaton  v.  Angier,  7  N.  H.  397,  H.  &  W.  442;  Clark  v.  Billings,  59  Ind. 
508;  Murphy  v.  Hanrahan,  50  Wis.  485.  See  6  Harv.  L.  Rev.  184. 

3  See  Warren  v.  Batchelder,  15  N.  H.  129;  Smart  «.  Tetherly,  58  N.  H. 
310. 

*  McKinney  v.  Alvis,  14  III.  33,  H.  &  W.  443.  But  see  SmaU  v.  Schaefer, 
24  Md.  143;  Compton  v.  Jones,  4  Cow.  (N.  Y.)  13,  H.  &  W.  444.  Cp.  Jessel 
V.  Williamsburgh  Ins.  Co.,  3  Hill  (N.  Y.)  88,  H.  &  W.  444. 
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to  pay  the  amount  of  the  debt  over  to  a  third  party,  even 
though  the  debtor  acknowledge  in  writing  the  authority 
given,  will  not  entitle  the  third  party  to  sue  for  the  amount." ' 

"There  are  two  legal  principles,"  said  Martin,  B.,  "which,  so  far  as  I 
know,  have  never  been  departed  from :  one  is  that,  at  common  law,  a  debt 
cannot  be  assigned  so  as  to  give  the  assignee  a  right  to  sue  for  it  in  his  own 
name,  except  in  the  case  of  a  negotiable  instrument;  and  that  being  the 
(aw,  it  is  perfectly  clear  that  M  could  not  assign  to  the  plaintiff  the  debt 
due  from  the  defendant  to  him.  .  .  .  The  other  principle  which  would  be 
infringed  by  allowing  this  action  to  be  maintained  is  the  rule  of  law  that 
a  bare  promise  cannot  be  the  foundation  of  an  action.  .  .  .  No  doubt  a 
debtor  may,  if  he  thinks  fit,  promise  to  pay  his  debt  to  a,  person  other 
than  his  creditor;  and  if  there  is  any  consideration  for  the  promise,  he  is 
bound  to  perform  it.  But  here  there  was  none  whatever.  There  was  no 
agreement  to  give  time,  or  that  the  debt  of  M  should  he  extinguished,  — 
no  indulgence  to  him  or  detriment  to  the  plaintiff.  There  was  nothing  in 
the  nature  of  a  consideration  moving  from  the  plaintiff  to  the  defendant, 
but  a  mere  promise  by  the  defendant  to  pay  another  man's  debt."  * 

298.  Summary.  It  is  thus  apparent  that  a  contract,  or  right 
of  action  arising  from  contract,  cannot  be  assigned  at  common 
law  except  (1)  by  an  agreement  between  the  original  parties 
to  it  and  the  intended  assignee,  which  is  subject  to  all  the  rules 
for  the  formation  of  a  valid  contract,  and  which  is  limited  in  its 
operation  to  the  transfer  of  a  debt;  or  (2)  by  the  rules  of  the 
law  merchant  under  circumstances  to  be  noted  presently. 

(iii)  Assignment  of  rights  in  equity 

299.  Equity  allows  assignment  of  rights.  Equity  would 
permit  the  assignment  of  contractual  rights,  including  debts, 
whether  such  rights  were  legal  or  equitable.  If  they  were 
equitable  the  assignee  might  sue  in  his  own  name;  if  legal,  and 
the  assignor  refused  to  allow  the  use  of  his  name  for  the  enforce- 
ment of  legal  remedies,  equity  would  enable  the  assignee 
to  sue.^ 

»  Liversidge  ».  Broadbent,  4  H.  &  N.  603. 

^  Per  Martin,  B.,  Liversidge  e.  Broadbent,  4  H.  &  N.  610. 

'  In  either  of  the  cases  stated  in  the  text  there  may  be  some  consideration 
other  than  the  mutual  releases  to  support  the  promise,  and  if  so  the  third 
party  may  sue.  Esling  v.  Zantzinger,  13  Pa.  St.  50;  Small  v.  Schaefer,  supra. 

'  An  assignment  cannot  be  enforced  in  equity  if  the  assignee  can  proceed 
at  law  in  the  name  of  his  assignor,  unless  the  legal  remedy  would  be  incom- 
plete or  inadequate.  Carter  v.  United  Ins.  Co.,  1  Johns.  Ch.  (N.  Y.)  463, 
H.  &  W.  452;  Walker  v.  Brooks,  125  Mass.  241;  New  York  &c.  Co.  v. 
Memphis  Water  Co.,  107  U.  S.  205.  The  two  cases  in  which  the  assignment 
is  most  commonly  enforced  in  equity  are,  first,  the  assignment  of  future 
interests,  and,  second,  the  assignment  of  part  of  a  demand.  Field  v.  Mayor, 
6  N.  Y.  179,  H.  &  W.  463;  James  v.  Newton,  142  Mass.  366. 
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300.  Some  choses  in  action  not  assignable.  But  it  would 
seem  that  the  rights  thus  assignable  do  not  cover  all  rights 
ex  contractu  which  might  be  included  within  the  term  chose  in 
action. 

In  the  first  place,  by  reason  of  the  rules  as  to  champerty 
and  maintenance,'  a  mere  right  to  sue  for  damages  in  respect 
of  the  breach  of  a  contract  cannot  be  assigned." 

It  is  well  settled  that  as  a  general  rule  the  benefit  of  a  contract  is  assign- 
able in  equity,  and  may  be  enforced  by  the  assignee,  yet  a  court  of  equity 
is  as  much  bound  as  a  court  of  common  law  by  the  law  relating  to  cham- 
perty and  maintenance,  and  if  an  assignment  of  a  chose  in  action  is  obnox- 
ious to  that  law  it  is  bad  in  equity  no  less  than  in  law.  An  assignment  of  a 
mere  right  of  litigation  is  bad;  but  an  assignment  of  property  is  valid,  even 
though  that  property  may  be  incapable  of  being  recovered  without  litiga- 
tion.' ' 

Again,  where  under  a  contract  there  are  mutual  obligations 
still  to  be  enforced  involving  personal  qualifications,  neither 
party  can  assign  his  benefit  under  the  contract;  *  an  example 
of  such  a  contract  is  to  be  found  in  an  agreement  of  an  author 
with  publishers  for  the  production  of  some  literary  work." 

301.  When  assignment  possible.  On  the  other  hand,  where 
the  consideration  for  a  contract  has  been  executed,  or  where  — 
although  mutual  obligations  still  subsist  —  no  special  quaU- 
fications  are  involved,  there  the  benefit  of  the  contract  may 
be  assigned.  Thus,  if  A  agrees  to  sell  real  property  to  X  and  X 

"  Mav  V.  Lane,  64  L.  J.  (Q.  B.)  (C.  A.)  236.  In  King  v.  Victoria  Insurance  Co. 
([1896]  A.  C.  250)  the  Judicial  Committee  of  the  Privy  Council  decided  in  favor  of 
the  assignability  of  a  right  of  action  in  tort,  but  English  courts  are  not  bound  by  this 
decision.  The  case  was  a  curious  one.  Goods  were  insured  and  damaged  by  negligence 
of  the  defendant  in  the  action,  but  not  through  any  of  the  risks  insured  against.  The 
insurer,  the  plaintiff  in  the  action,  paid  a.  sum  of  money  to  the  insured,  received  in 
return  an  assignment  of  his  right  of  action,  and  covenanted  not  to  use  the  name  of  the 
insured.  The  Queensland  Judicature  Act  contains  a  clause  relating  to  the  assignment 
of  a  chose  in  action  which  corresponds  word  for  word  with  our  own  enactment,  and  the 
Judicial  Committee  held  that  this  right  of  action  for  negligence  was  assignable. 

l>  Dawson  v.  G.  N.  &  City  Ely.  [1905],  1  K.  B.  (C.  A.)  270. 

<:  Griffith  V.  Tower  Publishing  Co.  [1897]  1  Ch.  21. 

'  See  sec.  252,  ante. 

'  In  the  United  States  generally  all  rights  of  action  are  assignable  except 
those  arising  from  a  tort  to  the  person  or  from  a  breach  of  promise  to 
marry.  See  Brantly,  Pers.  Prop.  §§  265-271  ;  N.  Y.  Code  Qv.  Proc.  §  1910. 

'  See  ante,  sees.  293-294  notes.  A  contract  for  personal  services  cannot  be 
assigned.  Hayes  v.  Willis,  4  Daly  (N.  Y.)  259,  H.  &  W.  451;  Lacy  v.  Get- 
man,  119  N.  Y.  109.  For  assignment  of  salary,  pension  or  fees  of  public 
officer,  see  Bowery  N.  B.  v.  Wilson,  122  N.  Y.  478;  Matter  of  Worthington, 
141  N.  Y.  9.  For  assignment  of  future  interests,  see  Field  v.  Mayor,  6  N.  Y. 
179,  H.  &  W.  453. 


294  OPERATION  OF  CONTRACT  [Part  in 

assigns  his  rights  under  the  contract  to  M,  the  latter  may  sue 
A  in  his  own  name  not  only  for  specific  performance  but  even 
for  unliquidated  damages." '  Again,  debts  which  pill  become 
due  to  an  individual  or  firm  in  the  course  of  business  may  be 
assigned,  but  not  a  right  arising  under  a  promise  to\end  money 
where  no  fund  is  specified  from  which  the  loan  is  ta  be  made.* 

302.  Conditions  affecting  assignment.  But  certain  Conditions 
affect  the  rights  of  the  assignee. 

(a)  The  assignment  will  not  be  supported  unless  consider- 
ation has  been  given  by  the  assignee;  if  there  was  no  con- 
sideration there  was  no  reason  for  the  co\u:t  of  equity  to 
interfere  as  between  assignee  and  assignor."  ^ 

(b)  It  will  not  bind  the  person  liable  until  he  has  re- 
ceived notice,  although  it  is  effectual  as  between  assignor  and 
assignee  from  the  moment  of  the  assignment. 

(c)  The  assignee  takes  subject  to  aH  such  defenses  as 
might  have  prevailed  against  the  assignor.  In  other  words, 
the  assignor  cannot  give  a  better  title  than  he  has  got. 

These  last  two  propositions  require  some  illustration. 

303.  Notice  to  debtor.  It  is  fair  upon  the  person  liable  that 
he  should  know  to  whom  his  liability  is  due.  So  if  he  receive 
no  notice  that  it  is  due  to  another  than  the  party  with  whom 
he  originally  contracted,  he  is  entitled  to  the  benefit  of  any 
payment  which  he  may  make  to  his  original  creditor.'  A  con- 
venient illustration  is  furnished  in  the  case  of  covenants  to 
pay  interest  on  a  mortgage  debt.  If  the  mortgage  be  assigned 
by  the  mortgagee  without  notice  to  the  mortgagor,  and  interest 
be  afterwards  paid  by  the  mortgagor  to  the  duly-authorized 
agent  of  the  mortgagee,  the  money  so  paid,  though  due  to  the 
assignee,  cannot  be  recovered  by  him  from  the  debtor.'*   We 

a  Torkington  v.  Magee,  [1902]  2  K.  B.  427. 

i  Tailby  v.  Official  Receiver,  13  App.  Ca.  533;  Western  Waggon  Co.  ».  West,  [1892] 
1  Ch.  271. 

0  See  Law  Quarterly  Keview,  vol.  xvii,  p.  90.  The  cases  (such  as  Harding  v. 
Harding,  17  Q.  B.  D.  422)  which  at  first  sight  suggest  that  consideration  is  not 
necessary  to  support  an  equitable  assignment  prove  on  examination  not  to  be  cases 
of  assignment  at  all,  but  of  declaration  of  trust ;  or  else  go  merely  to  showing  that  as 
between  assignee  and  debtor  the  question  whether  the  assignor  received  or  did  not 
receive  consideration  does  not  concern  the  debtor. 

d  Williams  v.  Sorrel  1,  4  Vesey,  389. 

'  Gustin  V.  Union  School  Dist.,  94  Mich.  502;  Francisco  v.  Smith,  143 
N.  Y.  488. 

'  For  American  doctrine  upon  gifts  of  choses  in  action,  see  Brantly, 
Pers.  Prop.  §§  189-193. 

0  Heermans  v.  Ellsworth,  64  N.  Y.  159,  H.  &  W.  457. 
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may  put  the  case  thus: — Money  is  due  at  regular  intervals  from 
A  to  X,  and  is  ordinarily  paid  by  A  to  the  agent  of  X;  X  assigns 
his  interest  in  the  debt  to  M.  A  receives  no  notice,  but  con- 
tinues to  pay  the  money  to  X's  agent :  the  money  so  paid 
cannot  be  recovered  by  M  from  A. 

The  rationale  of  the  rule  is  thus  expounded  by  Turner,  L.  J., 
in  Stocks  v.  Dobson : "  — 

"  The  debtor  is  liable  at  law  to  the  assignor  of  the  debt,  and  at  law  must 
pay  the  assignor  if  the  assignor  sues  in  respect  of  it.  If  so,  it  follows  that 
he  may  pay  without  suit.  The  payment  of  the  debtor  to  the  assignor  dis- 
charges the  debt  at  law.  The  assignee  has  no  legal  right,  and  can  only  sue 
in  the  assignor's  name.  How  can  he  sue  if  the  debt  has  been  paid  ?  If  a 
court  of  equity  laid  down  the  rule  that  the  debtor  is  a  trustee  for  the 
assignee,  without  having  any  notice  of  the  assignment,  it  would  be  impos- 
sible for  a  debtor  safely  to  pay  a  debt  to  his  creditor.  The  law  of  the  court 
has  therefore  required  notice  to  be  given  to  the  debtor  of  the  assignment 
in  order  to  perfect  the  title  of  the  assignee." 

And  the  same  case  is  authority  for  this  further  proposition, 
that  "equitable  titles  have  priority  according  to  the  priority 
of  notice."  The  successive  assignees  of  an  obligation  rank  as 
to  their  title,  not  according  to  the  dates  at  which  the  creditor 
assigned  his  rights  to  them  respectively,  but  according  to  the 
dates  at  which  they  gave  notice  to  the  party 'to  be  charged.*  * 

304.  Assignee  takes  subject  to  equities.  "The  general  rule, 
both  at  law  and  in  equity,  is  that  no  person  can  acquire  title 
to  a  chose  in  action  or  any  other  property,  from  one  who  has 
himself  no  title  to  it."  " 

And  further,  "if  a  man  takes  an  assignment  of  a  chose  in 
action,  he  must  take  his  chance  as  to  the  exact  position  in 
which  the  party  giving  it  stands."  ** 

The  facts  of  the  case  last  cited  are  somewhat  complex,  and 
the  rule  is  so  clear  that  a  complicated  illustration  would  not 
tend  to  make  it  clearer.    It  is  enough  that  the  assignee  of 

»  4  D.  M.  &  6. 15. 

i  Marchant  v.  Morton,  Down  &  Co.,  [1901]  2  K.  B.  829. 

'  Crouch  ».  Credit  Fonoier,  L.  E.  8  Q.  B.  380. 

^  Mangles  v.  Dixon,  3  H.  L.  C.  735. 

'  The  rule  stated  by  the  author  is  approved  in  Vanbuskirk  v.  Hartford 
Fire  Ins.  Co.,  14  Conn.  141 ;  Clodfelter  v.  Cox,  1  Sneed  (Tenn.),  330;  Fraley's 
Appeal,  76  Pa.  St.  42;  Murdock  v.  Finney,  21  Mo.  138;  Ward  v.  Morrison, 
25  Vt.  593.  But  the  rule  that  the  one  prior  in  time  will  be  protected  is  sus- 
tained by  Muir  v.  Schenck,  3  Hill  (N.  Y.),  228;  Williams  v.  IngersoU,  89 
N.  Y.  508;  Thayer  v.  Daniels,  113  Mass.  129;  Burton  v.  Gage,  85  Minn. 
355;  Sutherland  v.  Reeve,  151  111.  384;  Emley  v.  Perrine,  58  N.  J.  L.  472; 
Summers  v.  Hutson,  48  Ind.  228. 
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contractual  rights  must  take  care  to  ascertain  the  exact  na- 
ture and  extent  of  those  rights;  for  he  cannot  take  more  than 
his  assignor  has  to  give,  or  be  exempt  from  the  effect  of  trans- 
actions by  which  his  assignor  may  have  lessened  or  invaUdated 
the  rights  assigned. 

In  hke  manner,  if  one  of  two  parties  be  induced  to  enter 
into  a  contract  by  fraud,  and  the  fraudulent  party  assign  his 
interest  in  the  contract  for  value  to  X,  who  is  wholly  innocent 
in  the  matter,  the  defrauded  party  may  get  the  contract  set 
aside  in  equity  in  spite  of  the  interest  acquired  in  it  by  X."  * 

It  is  possible,  that  two  parties  to  a  contract  may  stipulate 
that  if  either  assign  his  rights  under  it,  such  an  assignmenf 
shall  be  "free  from  equities;"  that  is  to  say,  that  the  assignef 
shall  not  be  liable  to  be  met  by  such  defenses  as  would  hav( 
been  valid  against  his  assignor.  It  is  questionable,  however, 
whether  such  a  stipulation  would  protect  the  assignee  against 
the  effects  of  fraud,  or  any  vital  defect  in  the  formation  of  the 
original  contract. 

(iv)  Assignment  under  statutory  provisions 

305.  English  statutes.  It  remains  to  consider,  so  far  as 
mere  assignment  goes,  the  statutory  exceptions  to  the  com- 
mon law  rule  that  a  chose  in  action  is  not  assignable.^ 

(a)  The  Judicature  Act  of  1873  (c.  66,  §  25,  sub-s.  6)  gives  to  the  assignee 
of  any  debt  or  legal  chose  in  action  all  legal  rights  and  legal  and  other  reme- 
dies. But  (1)  the  assignee  takes  subject  to  equities;  (2)  the  assignment 
must  be  absolute  and  not  by  way  of  charge;  (3)  must  be  in  writing  signed 
by  the  assignor;  (4)  express  notice  in  writing  must  be  given  to  the  party 
to  be  charged,  and  the  title  of  the  assignee  dates  from  notice. 

The  sub-section  does  not  touch  the  rules  of  assignment  in  equity  or  the 
rights  thereby  created.    On  the  one  hand  it  does  not  allow  the  assignment 

"  Graham  v.  Johnson,  8  Eq.  36. 

'  An  assignee  takes  subject  to  whatever  defenses  exist  in  favor  of  the 
debtor  against  the  assignor  at  the  time  of  the  assignment  or  until  notice  of 
it  is  given  to  the  debtor.  Warner  v.  Whittaker,  6  Mich.  133;  Lane  v.  Smith, 
103  Pa.  St.  415;  Parmly  v.  Buckley,  103  111.  115.  And  in  some  states  he 
takes  subject  to  whatever  equities  exist  in  favor  of  third  persons  against  the 
assignor.  Owen  v.  Evans,  134  N.  Y.  514;  Kemohan  v.  Durham,  48  Oh.  St.  1. 

'  In  many  states  all  chases  in  action  arising  from  contract  are  rendered 
assignable  so  as  to  vest  the  legal  title  in  the  assignee.  Stimson,  Am.  St.  Law, 
§  4031.  In  states  having  the  reformed  procedure  an  assignee  must  sue  in  his 
own  name.  lb.,  §  4032.  But  he  takes  subject  to  equities.  76.  The  require- 
ment that  the  assignment  and  notice  must  be  in  writing  does  not  generally 
prevail  in  this  country.  See  generally  4  Cyc.  96-98,  and  see  Allen  v.  Brown, 
44  N.  y.  228,  H.  &  W.  459;  Walker  v.  Mauro,  18  Mo.  564. 
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of  any  rights  which  were  not  previously  assignable  in  equity,  and  on  the 
other  it  extends  to  all  rights  which  were  so  assignable:  "  the  sub-section  is 
merely  machinery;  it  enables  an  action  to  be  brought  by  the  assignee  in 
his  own  name  in  cases  where  previously  he  would  have  sued  in  the  assignor's 
own  name,  but  only  where  he  could  so  sue."  " 

But  the  legal  remedy  is  still  of  narrower  application  than  the  equitable. 

For  the  Act  requires  the  assignment  to  be  "absolute"  and  not  "by  way 
of  charge."  This  means  that  it  must  not  be  subject  to  any  condition,  and 
that  it  must  be  an  assignment  of  the  whole  '  of  a  sum  due  or  about  to  become 
due,  not  of  an  amount  to  be  determined  by  some  deficiency  in  accounts 
between  assignor  and  assignee.  The  original  debtor  is  not  to  find  his  liability 
to  be  dependent  "on  any  question  as  to  the  state  of  accounts"  between 
assignor  and  assignee.' 

A  owes  £50  to  X  due  in  a  month,  and  X  owes  £50  to  M  due  in  three 
weeks.  If  X  assigns  to  M  the  debt  of  A  conditionally  on  his  not  having 
paid  his  debt  to  M  when  due,  or  if  he  assigns  so  much  of  the  debt  of  A 
as  will  make  good  any  deficiency  in  his  payment  to  M,  this  will  disentitle 
him  to  the  legal  remedies  conferred  by  the  Act.  It  would  thus  appear  that 
there  may  be  a  good  equitable  assignment  of  a  legal  chose  in  action  which, 
nevertheless,  would  not  give  the  remedies  conferred  by  the  Judicature  Act. 

The  requirements  of  the  Act  as  to  form  are  more  stringent  than  in  the 
case  of  an  equitable  assignment,  since  writing  is  required  both  for  assign- 
ment and  notice. 

But  witliout  pursuing  any  further  a  subject  perhaps  too  complicated 
for  an  elementary  text-book,  it  may  be  well  to  refer  the  student  to  the 
exposition  by  Lord  Macnaghten,  in  Brandts  v.  Dunlop  Rubber  Company,^  of 
the  law  as  to  the  form  of  an  equitable  assignment  and  the  requirements 
of  the  statute. 

The  Judicature  Act  says  nothing  as  to  consideration,  but  since  it  only 
affects  procedure,  consideration  would  be  necessary  as  between  assignee 
and  assignor,  while  the  debtor  is  not  concerned  with  the  dealings  of  the 
assignee  with  the  assignor,  and  cannot  set  up  as  a  defense  when  sued  by  the 
assignee,  that  as  between  them  the  transaction  was  a  voluntary  one." 

An  assignment  duly  made,  whether  by  the  rules  of  equity  or  by  those 
of  the  Judicature  Act,  operates  without  the  consent  of  the  party  liable.  In 
Brice  v.  Bannister-^  (a  case  of  equitable  assignment)  the  defendant  received 
express  notice  of  the  assignment  of  a  debt  accruing  from  him  to  the  assignor. 
He  refused  to  be  bound  by  the  assignment  and  paid  his  debt  to  the  assignor. 
He  was  held  liable  notwithstanding  to  the  assignees  for  the  amount  assigned. 

(6)  By  30  &  31  Vict.  c.  144,  policies  of  life  insurance  are  assignable  in 
a  form  specified  by  the  Act,  so  tliat  the  assignee  may  sue  in  his  own  name. 
Notice  must  be  given  by  the  assignee  to  the  insurance  company,  and  he 
takes  subject  to  such  defenses  as  would  have  been  valid  against  his  assignor. 

(c)  By  31  &  32  Vict.  c.  86,  policies  of  marine  insurance  are  similarly 
assignable;  but  this  statute  contains  no  requirement  as  to  notice. 

o  Per  Channell,  J.,  Torkington  v.  Magee  [1902]  2  K.  B.  at  pp.  430  &  435. 

'  Probably  a  specified  portion  only  of  a  debt  due  cannot  be  assigned  so  as  to  give 
legal  remedies  to  the  assignee  :  see  the  comment  on  Brice  v.  Bannister,  3  Q.  B.  D.  569 
[1898],  of  Chitty,  L.  J.,  in  Durham  v.  Robertson  (1  Q.  B.  774),  and  the  opinion  of 
Mathew,  L.  J.,  in  Hughes  v.  Pump  House  Hotel  Co.  [1902]  2  K.  B.  at  p.  195. 

'  Durham  ».  Robertson,  [1898]  1  Q.  B.  (C.  A.)  773. 

<l  [1905]  A.  C.  pp.  461,  462. 

«  Walker  v.  Bradford  Old  Bank,  12  Q.  B.  D.  511.  /  3  Q.  B.  D.  569. 
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(d)  Shares  in  companies  are  assignable  under  the  provisions  of  the 
Companies  Clauses  Act,  1845,"  and  the  Companies  Act,  1862.* 

(e)  Mortgage  debentures  issued  by  companies  under  the  Mortgage 
Debenture  Act  are  assignable  in  a  form  specified  by  the  Act." 

(v)  Negotiability 

306.  Assignability  and  negotiability.  So  far  we  have  dealt 
with  the  assignment  of  contracts  by  the  rules  of  common  law, 
equity,  and  statute,  and  it  would  appear  that  under  the  most 
favorable  circumstances  the  assignment  of  a  contract  binds 
the  party  chargeable  to  the  assignee,  only  when  notice  is  given 
to  him,  and  subject  always  to  the  rule  that  a  man  cannot  give 
a  better  title  than  he  possesses  in  himself. 

We  now  come  to  deal  with  a  class  of  promises  the  benefit 
of  which  is  assignable  in  such  a  way  that  the  promise  may 
be  enforced  by  the  assignee  of  the  benefit  without  previous 
notice  to  the  promisor,  and  without  the  risk  of  being  met  by 
defenses  which  would  have  been  good  against  the  assignor  of 
the  promise.  In  other  words,  we  come  to  consider. neg^oiiofefe 
instruments  as  distinguished  from  assignuhle  contracts. 

307.  Characteristics  of  negotiability.  The  essential  features 
of  negotiability  appear  to  be  these:  — 

Firstly,  the  written  promise  gives  a  right  of  action  to  the 
holder  of  the  document  for  the  time  being,  though  he  and  his 
holding  may  be  alike  unknown  to  the  promisor. 

Secondly,  the  holder  is  not  prejudiced  by  defects  m.  the 
title  of  his  assignor ;  he  does  not  hold  subject  to  such  defenses 
as  would  be  good  against  his  assignor. 

Notice  therefore  need  not  be  given  to  the  party  liable,  and 
the  assignor's  title  is  immaterial. 

308.  What  contracts  negotiable.  Certain  contracts  are 
negotiable  by  the  custom  of  merchants  recognized  by  the 
courts ;  such  are  foreign  and  colonial  bonds  expressed  to  be 
transferable  by  delivery,  and  scrip  certificates  which  entitle 
the  bearer  to  become  a  holder  of  such  bonds  or  of  shares  in 
a  company,  and,  perhaps  we  may  say,  other  instruments  to 
which  the  character  of  negotiability  may  from  time  to  time  be 
attached  by  the  law  merchant." 

Bills  of  exchange  were  negotiable  by  the  law  merchant; 
promissory  notes  by  3  &  4  Anne,  c.  9;  *  both  classes  of  instru- 

»  8  &  9  Vict.  c.  16,  §  14.  *  25  &  26  Vict.  c.  89,  §  22. 

°  28  &  29  Viet,  c.  78. d  Rumball  i).  Metropolitan  Bank,  2  Q.  B.  D.  194. 

'  3  &  4  Anne,  c.  9,  has  been  regnacted  in  substance  in  most  American 
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ments  are  now  governed  by  the  Bills  of  Exchange  Act 
1882." '  East  India  bonds  have  been  made  negotiable  by  51 
Geo.  III.  c.  4. 

Bills  of  lading,  which  are  affected  both  by  the  law  mer- 
chant and  by  statute,"  possess  some  characteristics  which  will 
call  for  a  separate  consideration. 

309.  Bills  of  exchange.  Bills  of  exchange  and  promissory 
notes  figure  so  constantly  in  the  law  of  contract,  and  are  so 
aptly  illustrative  of  the  nature  of  negotiability,  that  we  will 
shortly  consider  their  principal  features. 

Definition.  A  bill  of  exchange  is  an  unconditional  written 
order  addressed  by  M  to  X  directing  X  to  pay  a  sum  of  money 
to  a  specified  person  or  to  bearer."^  Usually  this  specified 
person  is  a  third  person  A,  but  M  may  draw  a  bill  upon  X  in 
favor  of  himself.  We  must  assume  that  the  order  is  addressed 
to  X  either  because  he  has  in  his  control  funds  belonging  to 
M  or  is  prepared  to  give  him  credit;  and  since  we  are  here 
dealing  with  bills  of  exchange  merely  as  illustrative  of  nego- 
tiability, we  will  adopt  the  most  usual,  as  it  is  the  most 
convenient  form  for  illustration. 

How  drawn.  M  directs  X  to  pay  a  sum  of  money  to  A  or 
order,  or  to  A  or  bearer.  M  is  then  called  the  drawer  of  the 
bill,  and  by  drawing  it  he  promises  to  pay  the  sum  specified 
to  A  or  to  any  subsequent  holder  if  X  do  not  accept  the  bill  or, 
having  accepted  it,  fail  to  pay.' 

How  accepted.  Until  acceptance,  X,  upon  whom  the  bill 
has  been  drawn,  is  called  the  drawee.  When  X  has  assented 
to  pay  the  sum  specified,  he  is  said  to  become  the  acceptor. 
Such  assent  must  be  expressed  by  writing  on  the  bill  signed 
by  the  acceptor,  or  by  his  simple  signature.  The  holder  is 
not  bound  to  take  anything  but  an  tmconditional  promise  to 
pay  the  sum  named  when  due.  He  may  take  an  acceptance 
qualified  by  conditions  as  to  amount,  time,  or  place,  but  this 

<■  45  &  46  Vict.  c.  61.  »  18  &  19  Vict.  i;.  111. 

<^  45  &  46  Vict.  c.  61,  §  3  (1). 

states.  Stimson,  Am.  St.  Law,  §  4701.  Where  not  formally  reenacted  it 
is  in  force  as  a  part  of  our  common  law.   3  Kent,  Comm.  72. 

'  A  uniform  Negotiable  Instruments  Law  is  now  in  force  in  upwards  of 
thirty  American  jurisdictions. 

'  Neg.  Inst.  Law,  §  126  (N.  Y.  §  210). 

'  And  if  due  notice  of  the  dishonor  be  given  him,  and  in  the  case  of  a 
foreign  bill  due  protest  be  had.  See  Neg.  Inst.  Law,  §  61  (N.  Y.  §  111). 
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releases  the  drawer  or  any  previous  indorser  from  liability 
unless  they  assent  to  the  qualification."  ' 

How  transferred.  If  the  bill  be  payable  to  A  or  bearer,  it  may 
be  transferred  from  one  holder  to  another  by  mere  delivery: 
if  it  is  payable  to  A  or  order,  it  may  be  transferred  by  indorse- 
ment. 

Indorsement  is  an  order,  written  upon  the  bill,  and  signed 
by  A,  in  favor  of  D.  Its  effect  is  to  assign  to  D  the  right  to 
demand  acceptance  or  payment  of  the  bill  from  X  when  due, 
and  in  the  event  of  default  by  X  to  demand  it  of  M,  the  orig- 
inal drawer,  or  of  A,  against  whom  he  has  a  concurrent  remedy 
as  being  to  all  intents  a  new  drawer  of  the  bill.  Every  indorser, 
therefore,  becomes  an  additional  security  for  payment  to  the 
holder  for  the  time  being.* 

If  the  indorsement  be  simply  to  D,  or  to  D  or  order,  the 
bill  may  be  assigned  by  D  to  whomsoever  he  will  in  the  same 
maimer  as  it  was  assigned  to  him. 

If  the  indorsement  be  the  mere  signature  of  A,  it  is  in- 
dorsed in  blank,  and  the  bill  then  becomes  payable  to  bearer, 
that  is,  assignable  by  delivery.  A  has  given  his  order,  and  that 
addressed  to  no  one  in  particular;  the  biU  is  in  fact  indorsed 
over  to  any  one  who  becomes  possessed  of  it. 

310,  Promissory  notes.  A  promissory  note  is  a  promise  in 
writing  made  by  X  to  A  that  he  will  pay  a  certain  sum,  at  a 
specified  time,  or  on  demand,  to  A  or  order,  or  to  A  or  bearer. 
X,  the  maker  of  the  note,  is  in  a  similar  position  to  that  of  an 
acceptor  of  a  bill  of  exchange;  and  the  rules  as  to  assignment 
by  delivery  or  indorsement  are  like  those  relating  to  a  bill 
of  exchange.^ 

311.  Assignability  distinguished  from  negotiability.  We 
may  now  endeavor  to  distinguish,  by  illustration  from  the 
case  of  instriraients  of  this  nature,  the  difference  between 
assignability  and  negotiahility. 

o  Bills  of  Exchange  Act,  §§  19,  44. 

b  This  is  exemplified  in  Duncan  &  Co.  a.  N.-S.  Wales  Bank  (6  App.  Ca.  1).  The 
bank  discounted  acceptances  of  (i.  e.  bills  accepted  by)  X  and  held  securities  from 
him  for  so  doing.  Duncan  indorsed  to  the  bank  an  acceptance  of  X  which  was  dis- 
honored when  it  fell  due.  JTwas  primarilj'  liable  to  the  bank,  and  the  bank,  hold- 
ing securities  from  X  against  his  default  which  protected  them  from  loss,  were  bound 
to  use  the  security  given  by  the  acceptor  before  they  used  the  security  afforded  by 
the  indorser;  and  Duncan,  the  indorser,  was  relieved  pro  tanto  from  his  liability  to 
the  bank. 

'  Neg.  Inst.  L.  §§  132-142  (N.  Y.  §§  220-230). 
'  Neg.  Inst.  Law,  §§  60,  184  (N.  Y.  §§  110,  320). 
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Let  us  suppose  that  X  makes  a  promissory  note  payable 
to  A  or  order,  and  that  A  indorses  it  over  to  D.  D  calls 
upon  X  to  pay  the  value  of  the  note,  and  sues  him  upon 
default. 

As  to  consideration.  In  the  case  of  an  ordinary  contract,  D 
would  be  called  upon  to  show  that  he  had  given  consideration 
to  A  for  the  assignment;  that  notice  of  the  assignment  had 
been  given  by  him  to  X;  and  he  would  then  have  no  better 
title  than  A. 

In  the  case  of  negotiable  instruments  consideration  is  pre- 
sumed to  have  been  given  until  the  contrary  is  shown,  and 
notice  of  assignment  is  not  required.* 

As  to  personal  defenses.  But  suppose  it  turn  out  that  the 
note  was  given  by  Z  to  A  for  a  gambling  debt,  or  was  obtained 
from  him  by  fraud.  The  position  of  D  is  then  modified  to  this 
extent. 

As  between  A  and  X  the  note  woiild  be  void  or  voidable 
according  to  the  nature  of  the  transaction,  but  this  does  not 
affect  the  rights  of  the  bona  fide  holder  for  value,  that  is,  a 
person  who  gave  consideration  for  the  note  and  had  no  notice 
of  the  vitiating  elements  in  its  origin.^  The  presumptions  of 
law  under  these  circumstances  are,  (1)  that  D  did  not  give 
value  for  the  bill,  but  (2)  that  he  was  ignorant  of  the  fraud  or 
illegaUty;  for  fraud,  or  participation  in  an  illegal  act,  is  never 
presumed.  It  will  be  for  D  to  show  that  he  gave  value  for  the 
bill,  but  for  X  to  show  that  D  knew  that  the  bill  was  tainted 
in  its  origin.  If  D  proves  his  point  and  X  fails  to  prove  his, 
then  D  can  recover  in  spite  of  the  defective  title  of  A  his  as- 
signor.' The  effect  of  an  illegal  consideration  for  an  indorse- 
ment should,  however,  be  noticed.  The  indorsee  cannot  sue 
the  indorser  on  the  illegal  contract  made  between  them;  but 
he  can  sue  the  acceptor,  and  probably  a  previous  indorser 
who  before  the  illegahty  had  given  value  for  the  bill." 

<•  Flower  v.  Sadler,  10  Q.  B.  D.  572. 


•  Neg.  Inst.  Law,  §§  24,  59  (N.  Y.  §§  50,  98). 

'  A  bona  fide  holder  for  value  is  not  subject  to  personal  defenses.  Clark 
V.  Pease,  41  N.  H.  414.  But  he  is  subject  to  absolute  defenses  which  go  to 
destroy  the  paper.  New  v.  Walker,  108  Ind.  365,  H.  &  W.  399;  Walker  v. 
Ebert,  29  Wis.  194,  H.  &  W.  238. 

'After  a  defense  of  fraud,  illegality,  etc.,  is  proved,  D  must  show  that 
he  is  a  holder  in  due  course,  that  is,  that  he  gave  value  and  the  circum- 
stances under  which  he  took  the  instrument.  Neg.  Inst.  Law,  §  59  (N.  Y. 
§  98).  Canajoharie  N.  B.  v.  Diefendorf,  123  N.  Y.  191. 
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A  broker  pledged  his  client's  bonds,  which  were  negotiable 
by  the  custom  of  merchants,  with  a  bank,  to  secure  advances 
made  to  himself.  The  bank  had  no  notice  that  the  bonds 
were  not  his  own,  or  that  he  had  no  authority  to  pledge  them: 
he  became  insolvent;  the  bank  sold  the  bonds  in  satisfaction 
of  the  debt  due,  and  the  broker's  client  sued  the  bank.  The 
House  of  Lords  held  that  he  could  not  recover;  for  (1)  the 
bonds  were  negotiable,  and  (2)  being  so  negotiable  — 

"  It  is  of  the  very  essence  of  a  negotiable  instrument  that  you  may  treat 
the  person  in  possession  of  it  as  having  authority  to  deal  with  it,  be  he 
agent  or  otherwise,  unless  you  know  to  the  contrary:  and  are  not  com- 
pelled, in  order  to  secure  a  good  title  to  yourself,  to  inquire  into  the  nature 
of  his  title  or  the  extent  of  his  authority."  " 

312.  Effect  of  seal  on  negotiability.  The  case  of  Croiich  v. 
Credit  Fancier  of  England "  illustrates  not  only  the  nature 
of  negotiability,  but  the  limits  within  which  the  creation  of 
negotiable  instruments  is  permissible; 

A  debenture  assignable  under  the  Companies  Act  and 
expressed  to  be  payable  to  the  bearer  was  stolen;  the  thief 
sold  it  to  the  plaintiff,  and  he  sued  the  company  for  non- 
payment; the  jury  found  that  he  was  a  bona  fide  holder  for 
value  of  the  debenture,  but  the  court  held  that  he  could  not 
recover,  because,  in  spite  of  the  wording  of  the  debenture,  it 
was  an  instrument  under  seal"  and  therefore  could  not  be, 
what  it  purported  to  be,  a  negotiable  instrument  assignable 
by  delivery.  The  plaintiff  therefore  suffered  for  the  defective 
title  of  his  assignor.' 

Had  the  debenture  been  a  negotiable  instrument,  the  plain- 
tiff could  have  recovered;  for,  as  Blackburn,  J.,  said,  in  speak- 
ing of  such  contracts,  — 

"The  person  who,  by  a  genuine  indorsement,  or,  where  it  is  payable 
to  bearer,  by  a  delivery,  becomes  holder,  may  sue  in  his  own  name  on  the 
contract,  and  if  he  is  a  bona  fide  holder  for  value,  he  has  a  good  title  not- 
withstanding any  defect  of  title  in  the  party  (whether  indorser  or  deliverer) 
from  whom  he  took  it."  * 

"  London  Joint  Stock  Bank  ».  Simmons,  [1892]  A.  C.  217. 
i>  L.  R.  8Q.  B.  374. 

»  But  note  the  effect  of  §  91  of  the  Bills  of  Exchange  Act  in  making  valid  the 
negotiable  instruments  of  corporations  issued  under  seal. 
<*  L.  R.  8Q.  B.p.  382. 

'  But  under  the  Negotiable  Instruments  Law,  §  6  (N.  Y.  §  25),  negotiability 
is  not  affected  by  the  fact  that  the  instrument  bears  a  seal.  See  also  Weeks 
V.  Esler,  143  N.  Y.  374;  Stevens  v.  Philadelphia  Ball  Club,  142  Pa.  St.  52; 
ante,  sec.  88,  note. 
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The  case  further  shows  that  a  man  cannot  make  an  instru- 
ment negotiable  at  his  pleasure,  by  making  it  payable  to 
bearer,  if  in  so  doing  he  depart  from  a  settled  rule  of  the 
common  law. 

313.  Additions  to  list  of  negotiable  instruments.  But  Crouch 
V.  Credit  Foncier  "  has  also  been  frequently  cited  as  authority 
for  the  proposition  that,  so  far  as  documents  made  in  England 
by  English  merchants  are  concerned,  the  list  of  negotiable 
instruments  is  closed,  and  that  no  evidence  of  usage  will  avail 
unless  the  incident  of  negotiability  has  been  annexed  by  the 
law  merchant  to  the  instrimient  in  question.  The  Court  of 
Exchequer  Chamber  in  Goodwin  v.  Robarts*  questioned  the 
authority  of  the  case  on  this  point,  and  in  Bechuanaland 
Exploration  Co.  v.  London  Trading  Bank,'  Kennedy,  J.,  held 
that  Crouch  v.  Credit  Foncier  was  overruled  by  Goodwin  v. 
Robarts.  He  allowed  recent  mercantile  usage,  sufficiently 
proved,  to  render  negotiable  certain  debentures,  issued  in 
England  by  an  English  company,  made  payable  to  bearer  but 
not  corresponding  in  character  to  any  instrument  negotiable 
by  the  law  merchant  or  by  statute. 

The  decision  in  the  Bechuanaland  case  was  subsequently 
followed  and  strongly  approved  by  Bigham,  J.,  in  Edelstein 
V.  Schuler  &  Co.^  The  law  merchant,  it  is  laid  down,  must  not 
be  regarded  as  stereotyped  and  immutable;  on  the  contrary, 
owing  to  the  vast  increase  in  the  number  of  commercial  trans- 
actions the  law  merchant  may  be  modified  far  more  quickly 
than  was  the  case  a  century  ago;  and  the  courts  will  now 
take  judicial  notice  of  the  fact  that  debenture  bonds  payable 
to'  bearer  are  negotiable. 

This  extension  of  the  range  of  negotiability  by  recent  usage 
may  need  confirmation  by  courts  of  appeal.* ' 

3 14.  Consideration  not  necessary  as  between  remote  parties. 
Before  leaving  this  subject  it  is  important  to  notice  that 
the  doctrine  of  consideration  does  not  apply  to  negotiable 

«  L.  R.  8  Q.  B.  374.  '  L.  E.  10  Ex.  337,  346. 

"  [1898]  2  Q.  B.  658.  rf  [1902]  2  K.  B.  144. 

"  It  has  been  pointed  out  in  tlie  Law  Quarterly  Review  (vol.  xv,  p.  131)  that  nei- 
tlicr  Cockburn,  L.  C.  J.,  in  Goodwin  v.  Robarts,  nor  Kennedy,  J,,  in  the  Bechuana^ 
land  case,  sufficiently  distinguished  the  mercantile  custom  which  binds  traders  mter  se, 
or  persons  dealing  with  them  and  cognizant  of  the  custom,  from  the  law  merchant 
which  is  part  of  the  common  law. 

'  For  a  variety  of  negotiable  instruments  other  than  bills,  notes  and 
checks,  see  2  Daniel  on  Neg.  Inst.  (5th  ed.)  pp.  490  et  seq. 
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instruments  as  to  ordinary  contracts.  There  is  usually  no 
consideration  between  remote  parties  to  a  bill,  such  as  the 
acceptor  and  the  payee : '  there  need  be  none  between  the 
drawer  and  an  indorsee  when,  either  from  acceptance  being 
refused  or  the  bill  being  dishonored  by  the  acceptor,  recourse 
is  had  to  the  drawer.^ 

Moreover  it  is  possible  that  A,  who  has  given  no  value  for 
a  bill,  may  recover  from  X  who  has  received  no  value,  pro- 
vided that  some  intermediate  holder  between  A  and  X  has 
given  value  for  it."  ^  This  is  apparent  if  we  look  at  the  case  of 
an  "accommodation  bill." 

If  A  wants  to  raise  money,  and  X  is  willing  to  lend  him 
the  use  of  his  name  and  credit,  A  draws  a  bill  upon  X  payable 
to  himself  or  order.  X  accepts  the  bill,  and  A  negotiates  it  by 
indorsement  to  M,  who  gives  him  value  for  it.  M,  who  has 
given  value,  can  sue  X  who  has  received  none;  *  *  but  we  may 
take  the  matter  a  stage  further.  M,  who  has  given  value, 
indorses  the  bill  to  S  who  receives  it  as  a  present,  giving  no 
value  for  it.  It  would  seem  that,  once  value  is  given,  any 
subsequent  holder  can  sue  the  acceptor  or  any  other  party  to 
the  bill  prior  to  the  giving  of  value.  And  so  S,  who  has  given 
nothing,  may  sue  X  who  has  received  nothing. 

An  illustration  is  furnished  by  the  case  of  Milnes  v.  Dawson," 
where  the  drawer  of  a  bill  of  exchange  indorsed  it,  without 
value,  to  the  plaintiff;  after  having  thus  assigned  his  rights 
in  the  bill,  though  without  consideration,  he  received  scrip  in 
satisfaction  of  the  bill  from  the  acceptor,  the  defendant. 

"It  would  be  altogether  inconsistent  with  the  negotiability  of  these 
instruments,"  said  Parke,  B.,  "to  hold  that  after  the  indorser  has  trans- 
ferred the  property  in  the  instrument,  he  may,  by  receiving  the  amount  of 
it,  affect  the  right  of  his  indorsee.  When  the  property  is  passed,  the  right 
to  sue  upon  the  bill  follows  also.  A  bill  of  exchange  is  a  chattel,  and  the  gift 
is  complete  by  delivery  coupled  with  intention  to  give." 

The  rules  of  negotiability  took  their  rise  out  of  the  custom 
of  merchants,  which  assumed  that  the  making  of  a  bill  or 
note  was  a  business  transaction.  Value  must  be  given  at 
some  time  in  the  history  of  the  instrument;   but  to  insist 

»  45  &  46  Vict.  c.  61,  §  38  (2).  »  Scott ».  Lifford,  1  Camp.  246. 

"  5  Exch.  950. 

'  Heuertematte  v.  Morris,  101  N.  Y.  63. 

'  Hoffman  &  Co.  v.  Bank,  12  Wall.  (U.  S.)  181,  190. 

'  Simon  v.  Merritt,  33  Iowa,  537. 

*  Grocers  Bank  v.  Penfield,  69  N.  Y.  502. 
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that  consideration  should  have  passed  between  the  holder 
and  the  party  sued  would  have  defeated  the  object  for  which 
such  instruments  came  into  existence. 

315.  Original  object  of  bills  of  exchange.  For  the  object  of 
a  bill  of  exchange  was  to  enable  a  merchant  resident  in  one 
part  of  England  to  pay  a  creditor  resident  in  another  part  of 
England,  or  abroad,  without  sending  his  debt  in  specie  from 
one  place  to  another.  A,  in  London,  owes  £100  to  X  in  Paris: 
A  does  not  want  to  send  gold  or  notes  to  France,  and  has  no 
agent  in  Paris,  or  correspondent  with  whom  he  is  in  account, 
and  through  whom  he  can  effect  payment.  But  M,  a  merchant 
living  in  London,  has  a  correspondent  in  Paris  named  S,  who, 
according  to  the  terms  of  business  between  them,  will  under- 
take to  pay  money  on  his  account  at  his  direction.  A  there- 
fore asks  M,  in  consideration  of  £100,  more  or  less  according 
to  the  rate  of  exchange  between  London  and  Paris,  to  give 
him  an  order  upon  the  correspondent  S.  Thereupon  M  draws 
a  bill  upon  S  for  the  required  sum,  in  favor  oi  A.  A  indorses 
the  bill,  and  sends  it  to  his  creditor  X.  X  presents  it  for 
acceptance  to  S;  if  all  goes  well  the  bill  is  accepted  by  S,  and 
in  due  time  paid. 

Mr.  Chalmers  thus  compares  the  original  object,  and  the 
modern  English  use,  of  bills  of  exchange:  — 

"A  bill  of  exchange,  in  its  origin,  was  an  instrument  by  which  a  trade 
debt,  due  in  one  place,  was  transferred  to  another.  It  merely  avoided  the 
necessity  of  transmitting  cash  from  place  to  place.  This  theory  the  French 
law  steadily  keeps  in  view.  In  England  bills  have  developed  into  a  perfectly 
flexible  paper  currency.  In  France  a  bill  represents  a  trade  transaction;  in 
England  it  is  merely  an  instrument  of  credit."  " 

316.  Bill  of  lading.  Though  lacking  the  traits  of  negotiability 
the  instnmient  known  as  a  "bill  of  lading"  should  be  noticed 
here. 

What  it  is.  A  bill  of  lading  is  called  "a  document  of  title," 
"a  sjrmbol  of  property;"  and  for  the  following  reason.  The 
bill  of  lading  is  a  receipt  by  the  master  of  a  ship  for  goods 
bailed  to  him  for  delivery  to  X  or  his  assigns.*  Of  this  receipt 
three  copies  are  made,  each  signed  by  the  master.  One  is 
kept  by  the  consignor  of  the  goods,  one  by  the  master  of  the 
ship,  and  one  is  forwarded  to  X,  the  consignee,  who  on  receipt 
of  it  acquires  a  property  in  the  goods  which  can  only  be 

»  Bills  of  Exchange,  ed.  vi.  Introduction,  p.  Ivii. 
i  See  form  of  bill  of  lading,  in  the  Appendix. 
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defeated  by  the  exercise  of  the  vendor's  equitable  right  of 
stoppage  in  transitu." 

What  rights  its  assignment  confers.  If  a  consignee  assigns 
a  bill  of  lading  by  indorsement  to  a  holder  for  value,  that 
holder  has  a  better  right  than  the  consignee  possessed.  He 
has  a  title  to  the  goods  which  overrides  the  vendor's  right  of 
stoppage  in  transitu,  and  can  claim  them  in  spite  of  the  insol- 
vency of  the  consignee  and  the  consequent  loss  of  the  price  of 
his  goods  by  the  consignor.' 

His  right,  however,  which  in  this  respect  is  based  upon  the 
law  merchant,  is  a  right  of  property  only.  The  assigimient 
of  the  biU  of  lading  gives  a  right  to  the  goods.  It  did  not  at 
common  law  give  any  right  to  sue  on  the  contract  expressed 
in  the  bill  of  lading. 

The  Act  18  &  19  Vict.  c.  Ill  confers  this  right.  The  assign- 
ment of  a  bill  of  lading  thereby  transfers  to  the  assignee  not 
only  the  property  in  the  goods,  but  "all  rights  of  suit"  and 
"all  liabilities  in  respect  of  the  goods,  as  if  the  contract  con- 
tained in  the  bill  of  lading  had  been  made  with  himself."  * 

In  what  sense  negotiable.  But  in  respect  of  negotiability  a 
bill  of  lading  differs  from  the  instruments  with  which  we  have 
just  been  dealing. 

Its  assignment  transfers  rights  in  rem,  rights  to  specific 
goods,  and  these  to  a  certain  extent  wider  than  those  possessed 
by  the  assignor;  therein  it  differs  from  negotiable  instruments, 
which  only  confer  rights  in  personam. 

But  though  the  assignee  is  relieved  from  one  of  the  liabili- 
ties of  the  assignor,  he  does  not  acquire  proprietary  rights 
independently  of  his  assignor's  title :  a  bill  of  lading  stolen,  or 
transferred  without  the  authority  of  the  person  really  entitled, 
gives  no  rights  even  to  a  bona  fide  indorsee.'    And  again,  the 

"  stoppage  in  transitu  is  the  right  of  the  unpaid  vendor,  upon  learning  the  insol- 
vency of  the  buyer,  to  retake  the  goods  before  they  reach  the  buyer's  possession. 
Chalmers,  Sale  of  Goods,  vi"  ed.  83,  89-96.  For  the  history  of  this  right  the  reader  is 
referred  to  the  judgment  of  Lord  Abinger,  C.  B.,  in  Gibson  v.  Carruthers,  8  M.  &  W. 
339. 

*>  Lickbarrow  v.  Mason,  1  Sm.  L.  C.  693. 

o  Gurney  v.  Behrend,  3  £.  &  B.  at  p.  634. 

'  Many  statutes  make  bills  of  lading  and  warehouse  receipts  trans- 
ferable by  indorsement  in  like  manner  as  bills  of  exchange.  Stimson,  Am. 
St.  Law,  §§  4343,  4372.  These  statutes  have  not  been  construed  to  mean 
that  an  indorsee  of  such  a  document  gets  thereby  a  better  title  than  his 
indorser.  Shaw  v.  Railroad  Co.,  101  U.  S.  557,  H.  &  W.  460.  But  see 
Tiedeman  v.  Knox,  53  Md.  612. 
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contractual  rights  conferred  by  statute  are  expressly  conferred 
subject  to  equities.  A  bill  of  lading  then  is  a  contract  assign- 
able without  notice;  it  so  far  resembles  conveyance,  that  it 
gives  a  title  to  property,  but  it  cannot  give  a  better  title, 
whether  proprietary  or  contractual,  than  is  possessed  by  the 
assignor ;  subject  always  to  this  exception,  that  one  who 
takes  from  an  assignor  with  a  good  title  is  relieved  from  lia- 
bility to  the  vendor's  right  of  stoppage  in  transitu  which 
night  have  been  exercised  against  the  original  consignee.* 


§    2.    ASSIGNMENT  OF   CONTRACTUAL  RIGHTS  AND   LIA- 
BILITIES  BY   OPERATION   OF   LAW 

317.  Outline  of  subject.  So  far  we  have  dealt  with  the  vol- 
untary assignment  by  parties  to  a  contract  of  the  benefits 
or  the  liabilities  of  the  contract.  But  rules  of  law  may  also 
operate  to  transfer  these  rights  or  liabilities  from  one  to 
another. 

If  A  by  purchase  or  lease  acquire  an  interest  in  land  of 
M,  upon  terms  which  bind  them  by  contractual  obligations 
in  respect  of  their  several  interests,  the  assignment  by  either 
party  of  his  interest  to  X  will,  within  certain  limits,  operate 
as  a  transfer  to  X  of  those  obligations. 

Marriage,  which  once  transferred  to  the  husband  condi- 
tionally the  rights  and  habilities  of  the  wife,  has  little  effect 
since  the  Act  of  1882. 

Representation,  in  the  case  of  death  or  bankruptcy,  effects 
an  assignment  to  the  executors  or  administrators  of  the 
deceased,  or  to  the  trustee  of  the  bankrupt,  of  his  rights  and 
liabiUties;  but  the  assignment  is  merely  a  means  of  continuing, 
for  certain  purposes,  the  legal  existence  of  the  deceased  or  the 
bankrupt.  The  assignees  of  the  contract  take  no  benefit  by 
it,  nor  are  they  personally  losers  by  the  enforcement  of  it 
against  them.  They  represent  the  original  contracting  party 
to  the  extent  of  his  estate  and  no  more. 

(i)    Assignment  of  obligations  upon  the  transfer  of  interests  in 

land 

318.  Covenants  affecting  leasehold  interests.  At  common 
law  these  are  said  to  "run  with  the  land  and  not  with  the 

'  Shaw  V.  Railroad,  supra. 


308  OPERATION  OF  CONTRACT  [Part  III 

reversion"  —  that  is,  they  pass  upon  an  assignment  of  the 
lease,  but  not  upon  an  assignment  of  the  reversion. 

(1)  Assignment  of  lease.  If  the  lessee  assign  his  lease,  the 
man  to  whom  he  assigns  it  would  be  bound  to  the  landlord 
by  the  same  habilities  and  entitled  to  the  same  rights  as  his 
assignor,  subject  to  the  following  rules:  — 

(a)  Covenants  in  a  lease  which  "touch  and  concern  the 
thing  demised"  pass  to  the  assignee  of  the  lessee  whether  or 
no  they  are  expressed  to  have  been  made  with  the  lessee  "and 
his  assigns."  Such  are  covenants  to  repair,  to  leave  in  good 
repair,  to  deal  with  the  land  in  a  specified  manner."  '■ 

(6)  Covenants  in  a  lease,  which  touch  and  concern  the 
thing  demised,  but  relate  to  something  not  in  existence  at 
the  time  of  the  lease,  are  said  to  pass  to  the  assigns  only  if 
named.  There  is  little  or  no  authority  for  this  rule.*  ^ 

(c)  In  no  case  does  the  assignee  of  the  lessee  acquire  benefit 
or  liability  from  merely  personal  or  collateral  covenants 
made  between  his  assignor  and  his  landlord.' 

(2)  Transfer  of  reversion.  The  reversioner  or  landlord  does 
not,  at  common  law,  by  the  assignment  of  his  interest  in  the 
land  convey  his  rights  and  liabilities  to  the  assignee. 

It  was  not  till  32  Hen.  VIII.  c.  34  that  the  law  in  this  respect 
was  changed.  By  that  Act  the  assignee  of  the  reversion  takes 
the  benefits,  and  also  incurs  the  liabilities,  of  covenants 
entered  into  with  his  assignor.  These  covenants  must  "con- 
cern the  thing  demised"  in  accordance  with  the  rules  which 
govern  covenants  running  with  the  land."  The  Act  only  applies 
to  leases  tmder  seal,  but  in  the  case  of  leases  from  year  to  year, 
payment  and  acceptance  of  rent  is  held  to  be  evidence  from 
which  a  jury  may  infer  "a  consent  to  go  on,  on  the  same  terms 
as  before." "  * 

It  should  be  noted  that  although  an  assignment  of  the 
reversion  gives  a  right  of  action  to  the  lessee  against  the 

"  See  cases  collected  in  note  to  Spencer's  case,  1  Sm.  L.  C.  55. 
i  Minahull  v.  Cakes,  2  H.  &  N.  793.  '  1  Sm.  L.  C.  63. 

d  Per  Willes,  J.,  Cornish  v.  Stubbs,  L.  R.  5  C.  P.  339. 

>  Gordon  v.  George,  12  Ind.  408,  H.  &  W.  468;  Salisbury  v.  Shirley,  66 
Cal.  223. 

'  Thompson  v.  Rose,  8  Cow.  (N.  Y.)  266;  Hansen  v.  Meyer,  81  111.  321; 
Hartung  v.  Witte,  59  Wis.  285. 

'  Newburg  Petroleum  Co.  v.  Weare,  44  Oh.  St.  604. 

*  Fisher  v.  Deering,  60  111.  114,  H.  &  W.  470;  Crawford  v.  Chapman, 
17  Oh.  449.  See  Stimson,  Am.  St.  Law,  §  1352. 
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assignee  on  express  covenants  made  with  the  lessor,  it  does 
not  thereby  exonerate  the  lessor  from  liability  on  these  cove- 
nants." 

(3)  Personal  covenants  distinguished.  Two  cases  will  illus- 
trate the  distinction  between  personal,  or  collateral,  covenants 
and  those  which  concern,  and  are  therefore  assignable  with, 
the  thing  demised.  The  first  is  a  case  of  covenants  running 
with  the  land,  the  second  of  covenants  running  with  the 
reversion. 

Hayward  leased  a  public-house  to  X,  covenanting  for  him- 
self and  his  assigns  that  he  would  not  build  or  keep  a  public- 
house  within  half  a  mile  of  the  premises.  X  assigned  his  lease 
to  Thomas,  and  Hayward  broke  his  covenant.  The  covenant 
was  personal  and  did  not  pass  to  the  assigns  of  X;  Thomas 
had  no  remedy.* 

Clegg,  a  brewer,  leased  the  Alexandra  Hotel  to  Hands,  who 
covenanted  for  himself  and  his  assigns  that  he  would  buy 
beer  only  from  Clegg  and  his  assigns.  Clegg  retired  from  busi- 
ness, closed  his  brewery,  and  assigned  his  interest  in  the 
premises  to  one  Cain.  Hands  refused  to  buy  beer  of  Cain,  and 
Clegg  obtained  an  injunction  to  restrain  him  from  buying  beer 
of  any  one  else.  The  Court  of  Appeal  held  that  the  covenant 
touched  and  concerned  the  thing  demised." 

And  the  covenant  was  enforced  for  another  reason,  founded 
on  a  rule  which  will  be  explained  on  the  next  page.  The  lessee 
had  obtained  his  lease  on  lower  terms  because  it  was  subject 
to  a  restrictive  covenant,  and,  since  the  covenant  was  not 
necessarily  personal  or  unassignable,  the  court  would  have 
restrained  him  from  departing  from  it  even  though  it  had  not 
been  held  to  run  with  the  land. 

319.  Covenants  affecting  freehold  interests.  At  common 
law,  covenants  made  with  the  owner  of  land,  that  is,  promises 
under  seal  made  to  the  owner  of  land,  and  for  his  benefit,  pass 
to  his  assignees,  provided  they  touch  and  concern  the  land 
conveyed  and  are  not  merely  personal.' 

X,  a  vendor  of  land,  covenants  with  A,  the  purchaser,  that 
he  has  a  good  right  to  convey  the  land;  the  benefit  of  such 
a  covenant  would  pass  from  A  to  his  assignees.  Not  so  a  cove- 

"  Stuart  V.  Joy,  [1904]  1  K.  B.  (C.  A.)  362. 
»  Thomas  v.  Hayward,  L.  E.  4  Exch.  311.  <:  Clegg  v.  Hands,  44  Ch.  D.  503. 

'  Shaber  v.  St.  Paul  Water  Co.,  30  Minn.  179,  H.  &  W.  472;  Mygatt  v. 
Coe,  124  N.  Y.  212. 
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nant  relating  to  some  matter  purely  personal  between  A 
and  Z." 

But  covenants  entered  into  'by  the  owner  of  land,  restricting 
his  enjoyment  of  the  land,  do  not  at  common  law  bind  his 
assignees,  except  he  thereby  create  certain  well-known  inter- 
ests, as  easements  and  profits,  recognized  by  law.^ 

If  a  man  endeavor  to  create  restrictions  on  his  land  which 
are  not  included  in  the  circle  of  rights  in  re  aliena  known  to 
the  common  law,  he  cannot  affix  those  rights  to  the  land  so 
as  to  bind  subsequent  owners.*  The  cases  which  deal  with 
attempts  to  create  "an  easement  in  gross"  illustrate  this 
proposition,  the  principle  of  which  is  thus  enunciated  by 
Lord  Brougham  in  Keppel  v.  Baily: '  — 

"  It  must  not  be  supposed  that  incidents  of  a  novel  kind  can  be  devised 
and  attached  to  property,  at  the  fancy  or  caprice  of  any  owner.  .  .  .  Great 
detriment  would  arise  and  much  confusion  of  rights,  if  parties  were  allowed 
to  invent  new  modes  of  holding  and  enjoying  real  property,  and  to  impress 
upon  their  lands  and  tenements  a  peculiar  character,  which  should  follow 
them  into  all  hands  however  remote." 

Restrictive  covenants  in  equity.  To  this  rule  equity,  regarding 
such  covenants  as  binding  the  person  not  the  land,  has  created 
a  group  of  exceptions  limited  in  character.  Where  a  man  sells 
land  and  covenants  with  the  buyer  that  he  will  only  use  the 
adjoining  land  in  a  certain  way,  or  where  land  has  been  bought 
or  hired  with  similar  covenants  as  to  its  use,  such  restrictive 
covenants  will  bind  any  one  who  subsequently  acquires  the 
land  with  notice  of  their  existence."* 

The  covenants  thus  enforced  are  restrictive ;  they  are  cove- 
nants to  use  or  abstain  from  using,  and  the  result  of  the  cases 
decided  on  the  authority  of  Tulk  v.  Moxhay  is  "that  only  such 

•■  Dicey,  Parties  to  Actions,  120-5. 

6  Stockport  Waterworks  Co.  v.  Potter,  3  H.  &  C.  300. 

'  2  Myl.  &  K.  535. 

rf  As  to  the  rights  conferred  by  such  covenants  upon  purchasers  inter  se,  and  upon 
a  purchaser  against  a  vendor  who  retains  a  portion  of  the  adjoining  land,  see  In  re 
Birmingham  Land  Co.  and  Allday,  [1893]  1  Ch.  348.  But  it  would  appear  that  such 
covenants  must  be  made  in  respect  of  adjoining  land.  If  a  purchaser  sells  all  his  pro- 
perty subject  to  covenants  restrictive  of  its  use,  these  covenants  are  personal  and  col- 
lateral and  do  not  pass  to  assigns.   Formby  v.  Barker,  [1903]  2  Ch.  639. 

'  But  see  Inhabitants  of  Middlefield  v.  Church  Mills  Knitting  Co.,  160 
Mass.  267,  H.  &  W.  476;  Whittenton  Mfg.  Co.  v.  Staples,  164  Mass.  319; 
Fitch  V.  Johnson,  104  111.  Ill;  Nye  v.  Hoyle,  120  N.  Y.  195  (cp.  Cole  v. 
Hughes,  54  N.  Y.  444);  Hickey  v.  Ry.,  51  Oh.  St.  40. 

'  Lewis  V.  GoUner,  129  N.  Y.  227;  Hodge  v.  Sloan,  107  N.  Y.  244.  Cp. 
Norcross  v.  James,  140  Mass.  188. 
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a  covenant  as  can  be  complied  with  without  expenditure  of 
money  will  be  enforced  against  the  assignee  on  the  ground 
of  notice."-"    The  principle  cannot  be  applied  to  compel  a 
lessee  to  enforce  such  covenants  against  his  sub-tenant." 
The  rule  is  thus  stated  by  Lord  Cottenham:  — 

"  That  this  court  has  jurisdiction  to  enforce  a  contract  between  the  owner 
of  land  and  his  neighbor  purchasing  a  part  of  it,  that  the  latter  shall  either 
use  or  abstain  from  using  the  land  purchased  in  a  particular  way,  is  what 
I  never  knew  disputed.  ...  It  is  said  that  the  covenant,  being  one  which 
does  not  run  with  the  land,  this  court  cannot  enfoi-ce  it ;  but  the  question 
is,  not  whether  the  covenant  runs  with  the  land,  but  whether  a  party  shall  be 
permitted  to  use  his  land  in  a  manner  inconsistent  with  the  contract  entered 
into  by  his  vendor,  and  with  notice  of  which  he  purchased."  " 

(ii)  Assignment  of  contractual  obligation  upon  marriage 

320.  Wife's  antenuptial  contracts.  The  effect  of  marriage, 
in  this  respect,  is  that  if  the  separate  estate  of  the  wife  be  insuf- 
ficient to  satisfy  her  antenuptial  contracts  the  husband  is  liable 
to  the  extent  of  all  property  to  which  he  shall  have  become 
entitled  through  his  wife.** ' 

(iii)  Assignment  of  contractual  obligation  by  death 

321.  Rights  of  representatives.  Death  passes  to  the  repre- 
sentatives of  the  deceased  all  his  personal  estate,  all  his 
devisable  real  estate,  all  rights  of  action  (including  rights 
of  action  for  breach  of  contract)  affecting  this  estate,  and  all 
liabilities  chargeable  upon  it.'  But  in  the  case  of  real  estate 
this  assignment  is  temporary,  and  for  the  purpose  only  of 
securing  creditors  who  may  have  claims  on  the  real  estate.-'' 
Covenants  which  are  attached  to  leasehold  estate  pass,  as  to 
benefit  and  liability,  with  the  personalty,  to  the  representa- 
tives ;  while  covenants  affecting  freehold,  such  as  covenants 

"  HajTVOod  1).  Brunswick  Building  Society,  8  Q.  B.  D.  410. 

'  Hall  V.  Ewin,  37  Ch.  D.  (C.  A.)  74.  For  an  interesting  but  unsuccessful  attempt 
to  apply  this  principle  to  a  sale  of  goods,  and  to  impose  a  condition  which  would  give 
u.  right  of  action  to  the  vendor  against  every  subsequent  purchaser  who  broke  the 
condition,  see  McGouther  ».  Pitcher,  [1904]  2  Ch.  306. 

«  Tulk  t).  Moxhay,  2  Ph.  777.  <«  45  &  46  Vict.  c.  75,  §§  13,  14. 

»  60  &  61  Vict.  u.  65,  §  1.  /  Formby  «.  Barker,  [1903]  2  Ch.  549,  550. 

'  Formerly  he  was  hable  absolutely,  and  this  is  stiU  so  imless  changed 
by  statute,  even  though  the  statute  gives  the  wife  the  sole  enjoyment  of 
her  separate  estate.  Platner  v.  Patchiii,  19  Wis.  333,  H.  &  W.  478;  Alex- 
ander V.  Morgan,  31  Oh.  St.  546.  But  see  Howarth  v.  Warmser,  58  111. 
48,  H.  &  W.  479;  Wood  v.  Orford,  52  Calif.  412.  Statutes  now  generally 
exempt  the  husband  except  to  the  extent  of  property  received  through  the 
wife.  Stimson,  Am.  St.  Law,  §  6402. 
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for  title  in  a  conveyance  of  freehold  property,  pass,  so  soon  as 

the  property  is  handed  over  by  the  representatives,  to  the  heir 

or  devisee  of  the  realty. 
322.  Contracts  dependent  on  personal  skill  or  service.    But 

performance  of  such  contracts  as  depend  upon  the  personal 
service  or  skUl  of  the  deceased  cannot  be  demanded  of  his 
representatives,  nor  can  they  insist  upon  offering  such  per- 
formance.' Contracts  of  personal  service  expire  with  either 
of  the  parties  to  them:  '^  an  apprenticeship  contract  is  ter- 
minated by  the  death  of  the  master,  and  no  claim  to  the 
services  of  the  apprentice  survives  to  the  executor." 

Nor  can  executors  sue  for  a  breach  of  contract  which 
involves  a  purely  personal  loss.  In  Chamberlain  v.  Williamson," 
an  executor  sued  for  a  breach  of  promise  to  marry  the  deceased. 
The  promise  had  been  broken  and  the  right  of  action  accrued 
in  the  lifetime  of  the  testatrix.  But  the  court  held  that  such 
an  action  could  not  be  brought  by  representatives,  since  it 
was  not  certain  that  the  breach  of  contract  had  resulted  in 
damage  to  the  estate.  "Although  marriage  may  be  regarded 
as  a  temporal  advantage  to  the  party  as  far  as  respects  per- 
sonal comfort,  still  it  cannot  be  considered  as  an  increase  of 
the  transmissible  personal  estate."  ' 

In  Finlay  v.  Chirney,"  a  converse  proposition  was  laid  down, 
and  the  court  held  that  no  action  would  lie  against  the  execu- 
tors of  a  man  who  in  his  lifetime  had  broken  a  promise  to 
marry.  The  court  would  not  say  that  an  action  might  not 
lie  if  special  damage  was  proved,  but  the  contract  to  marry 
was  personal  and  did  not  survive  to  the  representatives.' 

(iv)  Assignment  of  contractual  obligation  by  bankruptcy  ^ 

323.  English  statutory  provisions.  Proceedings  in  bankruptcy  commence 
with  the  filing  of  a  petition  in  the  court  of  bankruptcy  either  by  a  creditor 

"  Baxter  v.  Burfield,  2  Str.  1266.      '  2  M.  &  S.  408.     "  20  Q.  B.  D.  (C.  A.)  494. 

'  Dickinson  v.  Calahan's  Adm'r,  19  Pa.  St.  227,  H.  &  W.  479.  Compare 
Billings's  Appeal,  106  Pa.  St.  558;  Drummond  v.  Crane,  159  Mass.  577. 

'  Lacy  V.  Getman,  119  N.  Y.  109;  Siler  v.  Gray,  86  N.  C.  566. 

'  Hovey  v.  Page,  55  Me.  142. 

*  Wade  V.  Kalbfleisch,  58  N.  Y.  282;  Chase  v.  Fitz,  132  Mass.  359. 

'  The  Constitution  of  the  United  States  confers  upon  Congress  the  power 
"to  establish  uniform  laws  on  the  subject  of  bankruptcies  throughout  the 
United  States."  Art.  I,  §  8.  If  Congress  does  not  pass  such  laws  the  states 
are  free  to  do  so,  though  the  state  laws  can  have  no  exterritorial  effect.  Gil- 
man  V.  Lockwood,  4  Wall.  (U.  S.)  409,  H.  &  W.  683;  Guernsey  v.  Wood,  130 
Mass.  503,  H.  &  W.  685.  National  bankruptcy  laws  have  been  in  force  from 
1800  to  1803,  from  1841  to  1843,  from  1867  to  1878,  and  since  July  1, 1898. 


Chap.  II]  ASSIGNMENT  OF  CONTRACT  313 

alleging  acts  of  bankruptcy  against  the  debtor  or  by  the  debtor  alleging 
inability  to  pay  his  debts.  Unless  this  petition  prove  unfounded  the  court 
makes  a  receiving  order  and  appoints  an  official  receiver  who  takes  charge 
of  the  debtor's  estate  and  summons  a  meeting  of  the  creditors. 

If  the  creditors  decide  not  to  accept  a  composition,  but  make  the  debtor 
bankrupt,  he  is  adjudged  bankrupt  and  a  trustee  appointed. 

To  the  trustee  passes  all  the  property  of  the  bankrupt  vested  in  him 
at  the  time  of  the  act  of  bankruptcy  or  acquired  by  him  before  discharge, 
and  the  capacity  for  taking  proceedings  in  respect  of  such  property;  but 
all  that  we  are  concerned  with  in  respect  of  the  rights  and  liabilities  of  the 
trustee  is  to  note  that  — 

(i)  Where  any  part  of  the  property  of  a  bankrupt  consists  of  things 
in  action,  such  things  shall  be  deemed  to  have  been  duly  assigned  to  the 
trustee:" 

(ii)  He  may,  within  twelve  months  of  his  appointment,  disclaim,  and 
so  discharge  improfitable  contracts:  ' 

(iii)  He  is  probably  excluded  from  suing  for  "personal  injuries  arising 
out  of  breaches  of  contract,  such  as  contracts  to  cure  or  to  marry,"  even 
though  "a  consequential  damage  to  the  personal  estate  follows  upon  the 
injury  to  the  person."  ' 

But  the  trustee,  as  statutory  assignee  of  the  bankrupt's  choses  in  action, 
is  not  in  the  same  position  as  an  ordinary  assignee  for  value;  he  only  takes 
subject  to  all  equities  existing  in  such  choses  in  action  at  the  date  of  the 
commencement  of  the  bankruptcy,  and  thus  cannot  get  priority  over  an 
assignee  for  value  earlier  in  date  by  giving  notice  before  the  latter  to  th« 
debtor.'' 

»  46  &  47  Vict. .;.  50,  §  52  (5). 

I"  46  &  47  Vict.  c.  52,  §  55.  53  &  54  Vict.  c.  71,  §  13. 

c  Drake  ».  Beckham,  11  M.  &  W.  319. 

<*  In  re  Wallis,  [1902]  1  K.  B.  719. 
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CHAPTER   III 
Joint  Contracts.    Joint  and  Several  Contracts 

324.  Classification.  A  contract  may,  as  to  the  number  of 
parties  involved,  be  constituted  in  any  one  of  the  following 
ways:  (1)  one  promisor  and  one  promisee;  (2)  two  or  more 
promisors  and  one  promisee;  (3)  one  promisor  and  two  or 
more  promisees;  (4)  two  or  more  promisors  and  two  or  more 
promisees. 

The  first  is  the  normal  case,  and  calls  for  no  special  consider- 
ation under  this  topic. 

The  second  may  constitute:  (a)  a  series  of  independent 
obligations  contained  in  one  document,  as  the  several  promises 
in  a  subscription  paper;  (6)  a  joint  obligation  in  which  all  the 
promisors  are  treated  collectively  as  one  promisor,  as  in  a 
partnership  contract;  (c)  a  joint  obligation  of  all  collectively 
and  also  the  several  obligations  of  each  individually.  It  is  a 
question  of  construction  whether  the  obligation  falls  in  one 
or  another  of  these  three  classes. 

The  third  may  be  either,  —  (a)  a  promise  to  all  the  prom- 
isees jointly,  or  (6)  a  promise  to  each  promisee  severally;  but 
it  cannot  be  both  joint  and  several. 

The  fourth  involves  merely  a  combination  of  the  second 
and  third. 

325.  Two  or  more  promisors,  (a)  The  case  of  numerous  inde- 
pendent promises  contained  in  the  same  document,  as  a  sub- 
scription paper,  is  to  be  treated  in  the  same  way  as  if  each  was 
a  separate  document.  The  paper  usually  reads  in  substance 
"we  promise  to  pay  the  sums  set  opposite  our  respective 
names,"  and  thereby  discloses  its  true  construction  as  a  series 
of  separate  contracts.' 

(6)  Whenever  an  obligation  is  undertaken  by  two  or  more 
persons,  it  is  the  general  presumption  of  the  common  law 
that  it  is  a  joint  obligation,  and  there  should  be  words  of 

'  Comish  &  Co.  v.  West,  82  Minn.  107  ;  Davis  v.  Belford,  70  Mich.  120 ; 
Valade  v.  Masson,  135  Mich.  41 ;  Landwerien  v.  Wheeler,  106  Ind.  523. 
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severance  in  order  to  create  a  joint  and  several  liability.*  But 
contracts  which  would  be  joint  by  the  common  law  rule  of 
construction  are,  in  many  states,  required  by  statute  to  be 
construed  as  joint  and  several  unless  containing  an  express 
indication  of  an  intent  that  they  should  be  joint.^  A  note 
signed  by  two  or  more  persons  beginning  "we  promise  to  pay" 
is  a  joint  note,  while  one  beginning  "I  promise  to  pay"  is 
joint  and  several.'  Partnership  contracts  are  joint.* 

(c)  If  the  obligation  is  joint  and  several  there  are  as  many 
several  contracts  as  there  are  promisors  and,  in  addition,  one 
joint  contract.  The  usual  form  is  "we  jointly  and  severally 
promise,"  or  "we,  and  each  of  us,  promise;"  but  these  words 
are  not  necessary,  and  whether  a  contract  is  joint,  or  is  joint 
and  several,  is  a  matter  of  construction.^ 

326.  Joint  promisors.  Subject  to  changes  made  by  statutes,' 
the  following  rules  govern  cases  of  joint  obligations. 

(1)  All  surviving  joint  obligors  within  the  jurisdiction,  not 
discharged  by  law,  must  be  joined  in  the  action.'  Statutes 
in  many  states  have  changed  this  rule  by  permitting  contracts 
which  would  be  joint  at  common  law  to  be  treated  as  joint  and 
several.' 

(2)  Upon  the  death  of  one  joint  obligor  the  entire  liability 
remains  with  the  survivors,  and  the  estate  of  the  deceased 
obligor  is  not  liable."  Upon  the  death  of  the  last  surviving 
obligor  his  estate  remains  liable.'"  Statutes  have  very  gener- 
ally changed  this  rule  so  that  the  estates  of  deceased  obligors 
may  be  charged." 

1  Alpaugh  V.  Wood,  53  N.  J.  L.  638;  EUer  v.  Lacy,  137  Ind.  436;  Phila- 
delphia V.  Reeves,  48  Pa.  St.  472. 

'  Stimson,  Am.  St.  Law,  §  4113. 

»  Am.  Neg.  Inst.  L.  §  17  (N.  Y.  §  36) ;  Dart  v.  Sherwood,  7  Wis.  623  ; 
Monson  v.  Drakeley.  40  Comi.  552. 

*  Harrison  v.  McCormiok,  69  Cal.  616 ;  Ryerson  v.  Hendrie,  22  Iowa, 
480;  Pope  v.  Cole,  55  N.  Y.  124. 

'  See,  on  construction,  Leake  on  Contracts  (3d  ed.)  378-383. 

•  See  43  L.  R.  A.  165-184  for  such  statutes. 

'  Bragg  V.  Wetzell,  5  Blackf.  (Ind.)  95,  H.  &  W.  486;  Philadelphia  v. 
Reeves,  48  Pa.  St.  472;  Sundberg  v.  Goar,  92  Minn.  143.  If  no  objection 
is  made  by  the  defendants  sued,  the  non-joinder  is  waived;  but  those  not 
joined  are  discharged  by  judgment  against  the  others. 

8  Stimson,  Am.  St.  Law,  §  4113  ;  N.  Y.  Code  Gv.  Proc.  §§  1932,  1946. 
See  Suydam  v.  Barber,  18  N.  Y.  468. 

»  Davis  V.  Van  Buren,  72  N.  Y.  587. 

1"  Neal's  Ex'rs  v.  Gilmore,  79  Pa.  St.  421. 

"  Stimson,  Am.  St.  Law,  §  4113.  N.  Y.  Code  Civ.  Free.  §  758.  See  Potts 
V.  iJounce,  173  N.  Y.  335. 
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(3)  A  judgment  against  one  joint  obligor  is  a  bar  to  an 
action  against  another  or  against  all  jointly.*  But  an  excep- 
tion is  sometimes  made  in  cases  where  when  the  first  was  sued 
the  other  was  outside  the  jurisdiction.^ 

(4)  A  voluntary  release  of  one  joint  obligor  is  a  release  of 
all.'  A  covenant  not  to  sue  one  will  not  operate  as  a  technical 
release,  and  a  release  of  one  reserving  the  obligee's  rights 
against  the  other  is  generally  construed  as  a  covenant  not  to 
sue.*  By  statute  joint-debtors  may  be  released  separately.' 

(5)  When  joint  parties  are  equally  liable  as  among  them- 
selves, and  one  pays  the  entire  obligation,  he  is  entitled  to  con- 
tribution from  the  others."  In  an  action  for  aliquot  portions 
he  may  proceed  at  law  in  quasi-contract;  ^  but  if  one  of  his 
co-obligors  is  insolvent  and  he  wishes  to  obtain  a  pro  rata 
contribution  from  the  solvent  ones  he  must  proceed  in  equity.' 

327.  Joint  and  several  promisors.  The  following  rules 
govern  the  case  of  joint  and  several  promisors. 

(1)  Joint  and  several  promisors  may  all  be  joined  in  one 
action,  or  each  may  be  sued  separately,  but  an  intermediate 
number  may  not  be  joined." 

(2)  Upon  the  death  of  one  of  the  joint  and  several  obligors 
the  joint  liability  rests  only  upon  the  survivors;  the  separate 
liability  of  the  deceased  may  be  enforced  against  his  estate, 
but  his  executor  cannot  be  joined  with  the  survivors  in  one 
action.'" 

'  Mason  v.  Eldred,  6  Wall  (U.  S.)  231,  where,  however,  the  statutory 
change  is  indicated;  Candee  v.  Smith,  93  N.  Y.  349  (noting  statutory 
change);  Heckemann  ■;;.  Young,  134  N.  Y.  170.  For  statutory  changes  see 
Stimson,  Am.  St.  Law,  §  5015;  Black  on  Judgments,  §  208. 

=  Cox  V.  Maddux,  72  Ind.  206;  Merriman  v.  Barker,  121  Ind.  74.    See 

43  L.  R.  A.  162  n. 

»  Hale  V.  Spaulding,  145  Mass.  482,  H.  &  W.  487;  Scofield  v.  Clark, 
48  Neb.  711. 

*  Whittemore  v.  Judd  &c.  Co.,  124  N.  Y.  565;   Parmelee  v.  Lawrence 

44  111.  405;  Price  v.  Barker,  4  El.  &  Bl.  (Eng.)  760. 

»  Stimson,  Am.  St.  Law,  §  5013;  N.  Y.  Code  Civ.  Proc.  §  1942. 

«  Jeffries  v.  Ferguson,  87  Mo.  244,  H.  &  W.  489;  Chipman  v.  Morrill, 
20  Cal.  131;  Durbin  v.  Kuney,  19  Ore.  71;  Norton  v.  Coons,  3  Den.  (N.  Y.) 
130. 

'  Jeffries  v.  Ferguson,  supra;  Tobias  v.  Rogers,  13  N.  Y.  59;  Johnson  v. 
Harvey,  84  N.  Y.  363. 

«  Easterly  v.  Barber,  66  N.  Y.  433. 

»  Cummings  v.  People,  50  111.  132,  H.  &  W.  492;  Fay  &  Co.  v.  Jenks  <fe 
Col,  78  Mich.  312. 

M  May  V.  Hanson,  6  Cal.  642,  H.  &  W.  496;  Eggleston  v.  Buck,  31  111.  254. 
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(3)  A  judgment  against  one  of  the  joint  and  several  promi- 
sors is  not  a  bar  to  an  action  against  another.*  An  action 
against  one  alone  has  been  held  to  be  a  bar  to  a  joint 
action  against  the  others,  and  it  is  suggested  as  a  bar  to  a 
joint  action  against  all.^  So  a  judgment  against  all  jointly  has 
been  held  to  be  a  bar  to  an  action  against  each  separately  on 
the  theory  of  election  of  remedies.'  But  other  cases  argue 
that  a  joint  judgment  is  no  bar  to  separate  actions  until  it  is 
satisfied.* 

(4)  A  release  of  one  of  the  joint  and  several  promisors  is  a 
release  of  all.^  But  a  covenant  not  to  sue  one,  or  any  release  so 
construed,  will  not  release  the  others." 

328.  Joint  promisees.  All  surviving  joint  promisees  must 
join  in  the  action.'  If  one  dies  the  right  of  action  is  in  the 
survivors.'  Upon  the  death  of  the  last  survivor  the  right  of 
action  is  in  his  representative.'  A  release  by  one  joint  promisee 
is,  in  the  absence  of  collusion  or  fraud,  a  bar  to  an  action  by 
the  others.*"  So  an  accord  and  satisfaction  of  the  debt  made 
with  one  or  more  joint  creditors  in  any  form  is  a  discharge 
of  the  debt  as  to  all  the  creditors." 

329.  Joint  or  several  promisees.  The  promisees  must  be 
either  joint  m  several,  they  cannot  be  joint  onA  several.*^  If 

»  Giles  V.  Canary,  99  Ind.  116;  Fitzgerald  v.  Burke,  14  Colo.  559. 

»  Bangor  Bank  v.  Treat,  6  Greenl.  (Me.)  207,  H.  &  W.  494.  But  see 
Turner  v.  Whitmore,  63  Me.  526. 

'  United  States  v.  Price,  9  How.  (U.  S.)  83;  Sessions  v.  Johnson,  95  U.  S. 
347  (semble);  Weil  v.  Guerin,  42  Oh.  St.  299. 

'  Moore  v.  Rogers,  19  111.  347;  People  v.  Harrison,  82  HI.  84;  Turner  v. 
Whitmore,  63  Me.  526. 

'  American  Bank  v.  Doolittle,  14  Pick.  (Mass.)  123;  Hochmark  11. 
Richler,  16  Colo.  263. 

'  Rowley  v.  Stoddard,  7  Johns.  (N.  Y.)  207;  Morgan  v.  Smith,  70  N.  Y. 
537;  Crane  v.  Ailing,  15  N.  J.  L.  423. 

'  Sweigart  v.  Berk,  8  Serg.  &  R.  (Pa.)  308,  H.  •&  W.  490;  Ehle  v.  Purdy, 
6  Wend.  (N.  Y.)  629;  Angus  v.  Robinson,  59  Vt.  585;  Slaughter  v.  Daven- 
port, 151  Mo.  26. 

'  Donnell  v.  Manson,  109  Mass.  576;  Hedderly  v.  Dottos,  31  Minn. 
183;  Indiana  &c.  Ry.  v.  Adamson,  114  Ind.  282. 

»  Stowell's  Adm'r  v.  Drake,  23  N.  J.  L.  310. 

»»  Pierson  v.  Hooker,  3  Johns.  (N.  Y.)  68;  Clark  v.  Patton,  4  J.  J.  Marsh 
(Ky.)  33;  Myrick  «.  Dame,  9  Cush.  (Mass.)  248. 

"  Osborn  v.  Martha's  Vineyard  R.  Co.,  140  Mass.  549;  Lyman  v.  Gedney, 
114  111.  388. 

"  Eveleth  v.  Sawyer,  96  Me.  227;  Capen  v.  Barrows,  1  Gray  (Mass.)  376. 
See  Lyon  v.  Ballentine,  63  Mich.  97.  There  seems  to  be  no  valid  reason  for 
this  rule,  but  it  is  well  established  by  precedent.  See  Keightley  v.  Watson, 
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construed  to  be  joint  all  must  join  in  the  action;  *  if  construed 
to  be  several  a  joinder  of  the  promisees  is  improper.^  When 
the  language  of  the  promise  is  at  all  open  to  construction 
and  the  interest  of  the  promisees  is  joint  the  right  of  action 
is  joint; '  but  if  the  interest  is  several  the  right  of  action  is 
several,  and  each  must  sue  separately/ 

3  Exch.  (Eng.)  716.  Promises  to  4  or  B  have  been  held  enforcible  by 
either.  Ellis  v.  McLemoor,  1  Bailey  (S.  C.)  13;  Record  v.  Chisum,  25  Tex. 
348.  If  there  may  be  alternative  promisees,  why  may  not  one  alternative 
be  to  joint  promisees  and  the  other  to  each  severally?  See  Goldsmith  v. 
Sachs,  17  Fed.  Rep.  726,  728. 

'  Willoughby  v.  WiUoughby,  5  N.  H.  244,  H.  &  W.  496;  Slaughter  v. 
Davenport,  151  Mo.  26;  Clapp  v.  Pawtucket  Inst.,  15  R.  I.  489. 

'  Boggs  V.  Curtin,  10  Serg.  &  R.  (Pa.)  211,  H.  &  W.  497;  Curry  v.  Ry., 
58  Kans.  6 ;  Rorabacher  v.  Lee,  16  Mich.  169 ;  Cobb  v.  Monjo,  90  N.  Y. 
App.  Div.  85. 

'  Eveleth  v.  Sawyer,  supra ;  Capen  v.  Barrows,  supra. 

*  Burton  v.  Henry,  90  Ala.  281  ;  Morgan  v.  Wordell,  178  Mass.  350; 
Jewett  V.  Cunard,  3  Woodb.  &  M.  277,  321 ,  S.  C.  13  Fed.  Cas.  594;  Emmeluth 
V.  Home  Benefit  Ass'n,  122  N.  Y.  130;  Sharp  v.  Conkling,  16  Vt.  355. 


PART  IV 

THE  INTERPRETATION  OF 
CONTRACT 

330.  Introductory.  After  considering  the  elements  necessary 
to  the  formation  of  a  contract,  and  the  operation  of  a  contract 
as  regards  those  who  are  primarily  interested  under  it,  and 
those  to  whom  interests  in  it  may  be  assigned,  it  seems  that 
the  next  point  to  be  treated  is  the  mode  in  which  a  contract  is 
dealt  with  when  it  comes  before  the  courts  in  litigation.  In 
considering  the  interpretation  of  contract  we  require  to  know 
how  its  terms  are  proved;  how  far,  when  proved  to  exist  in 
writing,  they  can  be  modified  by  evidence  extrinsic  to  that 
which  is  written;  what  rules  are  adopted  for  construing  the 
meaning  of  the  terms  when  fully  before  the  court. 

The  subject  then  divides  itself  into  rules  relating  to  evidence 
and  rules  relating  to  construction.  Under  the  first  head  we 
have  to  consider  the  sources  to  which  we  may  go  for  the  pur- 
pose of  ascertaining  the  expression  by  the  parties  of  their 
common  intention.  Under  the  second  we  have  to  consider  the 
rules  which  exist  for  construing  that  intention  from  expres- 
sions ascertained  to  have  been  used. 


CHAPTER  I 

Rules  relating  to  Evidence 

331.  Provinces  of  court  and  jury.  If  a  dispute  should  arise 
as  to  the  terms  of  a  contract  made  by  word  of  mouth,  it  is 
necessary  in  the  first  instance  to  ascertain  what  was  said,  and 
the  circiunstances  under  which  the  supposed  contract  was 
formed.  These  would  be  questions  of  fact  to  be  determined 
by  a  jury.  When  a  jury  has  found,  as  a  matter  of  fact,  what 
the  parties  said,  and  that  they  intended  to  enter  into  a  con- 
tract, it  is  for  the  court  to  say  whether  what  they  have  said 
amounts  to  a  contract,  and,  if  so,  what  its  effect  may  be. 
When  a  man  is  proved  to  have  made  a  contract  by  word  of 
mouth  upon  certain  terms,  he  cannot  be  heard  to  allege  that 
he  did  not  mean  what  he  said.' 

The  same  rule  applies  to  contracts  made  in  writing.  When 
men  have  put  into  writing  any  part  of  their  contract  they 
cannot  alter  by  parol  evidence  that  which  they  have  written. 
When  they  have  put  into  writing  the  whole  of  their  contract 
they  cannot  add  to  or  vary  it  by  parol  evidence. 

Contracts  wholly  oral  may,  as  regards  this  part  of  my  sub- 
ject, be  dismissed  at  once.  For  the  proof  of  a  contract  made  by 
word  of  mouth  is  a  part  of  the  general  law  of  evidence;  the 
question  whether  what  was  proved  to  have  been  said  amounts 
to  a  valid  contract  must  be  answered  by  reference  to  the  for- 
mation of  contract :  the  interpretation  of  such  a  contract  when 
proved  to  have  been  made  may  be  dealt  with  presently  under 
the  head  of  rules  of  construction. 

332.  Three  matters  of  inquiry.  All  that  we  are  concerned 
with  here  is  to  ascertain  the  circumstances  under  which  ex- 
trinsic oral  evidence  is  admissible  in  relation  to  written  con- 
tracts and  contracts  under  seal.  Such  evidence  is  of  three 
kinds:  — 

(1)  Evidence  as  to  the  fact  that  there  is  a  docimient  piu-- 
porting  to  be  a  contract,  or  part  of  a  contract. 

(2)  Evidence  that  the  professed  contract  is  in  truth  what 

'  See  ante,  sec.  178. 
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it  professes  to  be.  It  may  lack  some  element  necessary  to  the 
formation  of  contract,  or  be  subject  to  some  parol  condition 
upon  which  its  existence  as  a  contract  depends. 

(3)  Evidence  as  to  the  terms  of  the  contract.  These  may 
be  incomplete,  and  may  need  to  be  supplemented  by  parol 
proof  of  the  existence  of  other  terms;  or  they  may  be  ambig- 
uous and  then  may  be  in  like  manner  explained;  or  they  may 
be  affected  by  a  usage  the  nature  of  which  has  to  be  proved. 

We  thus  are  obliged  to  consider  — 

(1)  evidence  as  to  the  existence  of  a  document; 

(2)  evidence  that  the  document  is  a  contract; 

(3)  evidence  as  to  its  terms. 

333.  Difference  between  formal  and  simple  contract.  We 
must  note  that  a  difference,  suggested  some  time  back,  be- 
tween contracts  under  seal  and  simple  contracts,  is  illustrated 
by  the  rules  of  evidence  respecting  them.  A  contract  under 
seal  derives  its  validity  from  the  form  in  which  it  finds  ex- 
pression: therefore  if  the  instrument  is  proved  the  contract 
is  proved,  unless  it  can  be  shown  to  have  been  executed  xmder 
circumstances  which  preclude  the  formation  of  a  contract,  or 
to  have  been  delivered  under  conditions  which  have  remained 
unfulfilled,  so  that  the  deed  is  no  more  than  an  escrow.^ 

But  "a  written  contract  not  under  seal  is  not  the  contract 
itself,  but  only  evidence,  the  record  of  the  contract."  '  Even 
where  statutory  requirements  for  writing  exist,  as  under 
29  Car.  II.  c.  3,  §  4,  the  writing  is  no  more  than  evidentiary 
of  a  previous  or  contemporaneous  agreement.  A  written  offer 
containing  all  the  terms  of  the  contract  signed  by  A  and 
accepted  by  performance  on  the  part  of  B,  is  enough  to  enable 
B  to  sue  A  under  that  section.  And  where  there  is  no  such 
necessity  for  writing,  it  is  optional  to  the  parties  to  express 
their  agreement  by  word  of  mouth,  by  action  or  by  writing, 
or  partly  by  one,  and  partly  by  another  of  these  processes. 

It  is  always  possible  therefore  that  a  simple  contract  may 
have  to  be  sought  for  in  the  words  and  acts,  as  well  as  in  the 
writing  of  the  contracting  parties.  But  in  so  far  as  they  have 
reduced  their  meaning  to  writing,  they  cannot  adduce  evidence 
in  contradiction  or  alteration  of  it.  "  They  put  on  paper  what 
is  to  bind  them,  and  so  make  the  written  document  conclusive 
evidence  between  them." ' 

°  Wake  ».  Harrop,  6  H.  &  N.  775.  i  Wake  ».  Harrop,  tupra, 

'  See  ante,  sees.  80-84. 
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§  1.  Proof  of  document 

334.  Proof  of  contract  under  seal.  A  contract  under  seal  is 
proved  by  evidence  of  the  sealing  and  delivery.  Formerly  it 
was  necessary  to  call  one  of  the  attesting  witnesses  where  a 
contract  under  seal  was  attested,  but  now,  under  the  pro- 
visions of  the  Law  of  Evidence  and  Practice  in  Criminal  Cases 
Act  1865,"  sec.  7  (which  applies  also  to  civil  cases),  this  is  no 
longer  required  save  in  those  exceptional  cases  in  which  attes- 
tation is  necessary  to  the  validity  of  the  deed.  A  warrant  of 
attorney  and  a  cognovit^  afford  instances  of  instruments  to 
which  attestation  is  thus  necessary.^ 

335.  Proof  of  simple  contract.  In  proving  a  simple  contract 
parol  evidence  is  always  necessary  to  show  that  the  party 
sued  is  the  party  making  the  contract  and  is  bound  by  it.' 
And  oral  evidence  must  of  course  supplement  the  writing 
where  the  writing  only  constitutes  a  part  of  the  contract.  For 
instance:  A  5  in  Oxford  writes  to  X  in  London,  "I  will  give 
£50  for  your  horse;  if  you  accept  send  it  by  next  train  to 
Oxford.  (Signed)  A  B."  To  prove  the  conclusion  of  the  con- 
tract it  would  be  necessary  to  prove  the  despatch  of  the  horse. 
And  so  if  A  puts  the  terms  of  an  agreement  into  a  written  offer 
which  X  accepts  by  word  of  mouth;  or  if,  where  no  writing  is 
necessary,  he  puts  a  part  of  the  terms  into  writing  and  arranges 
the  rest  by  parol  with  X,  oral  evidence  must  be  given  in  both 

<•  28  &  29  Vict.  c.  18. 

'  As  a  matter  of  practice,  written  contracts  are  commonly  admitted  by  the  parties, 
either  upon  the  pleadings,  or  upon  notice  being  given  by  one  party  to  the  other  to 
admit  such  a  document.  Such  admissions  are  regulated  by  Order  xxxii  of  the  Rules 
made  under  the  Judicature  Act,  1875.  Or  one  party  may  call  upon  the  other  to  pro- 
duce certain  documents,  and  upon  his  failing  to  do  so,  and  upon  proof  having  been 
given  of  the  notice  to  produce,  the  party  calling  for  production  may  give  secondary 
evidence  of  the  contents  of  the  document. 

'  See  ante,  sec.  76. 

'  The  common  law  required  the  evidence  of  the  subscribing  witness 
to  prove  any  document.  The  rule  was  relaxed  as  to  instruments  not  under 
seal.  Hall  v.  Phelps,  2  Johns.  (N.  Y.)  451;  but  was  rigidly  adhered  to  in 
the  case  of  sealed  instruments.  Fox  v.  Reil,  3  Johns.  (N.  Y.)  477  (where  the 
historical  reasons  are  given) ;  Story  v.  Lovett,  1  E.  D.  Smith  (N.  Y.)  153, 
H.  &  W.  500.  The  common  law  rule  has  been  greatly  modified  by  statutes 
which  provide  in  general  that  the  subscribing  witness  need  not  be  called 
save  in  the  cases  where  a  subscribing  witness  is  necessary  to  the  validity  of 
the  document.  See  N.  Y.  L.  1883  c.  195;  N.  Y.  Code  Civ.  Proc.  §§  935-937; 
Wigmore  on  Evidence,  §  1290,  note  4.  The  same  result  was  reached  in  some 
states  without  the  aid  of  statutes.  Sanborn  v.  Cole,  63  Vt.  590. 
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these  cases  to  show  that  the  contract  was  concluded  upon 
those  terms  by  the  acceptance  of  Z." 

So  too  where  a  contract  consists  of  several  documents  which 
need  oral  evidence  to  show  their  connection,  such  evidence  may 
be  given  to  connect  them.'  This  rule  needs  some  qualification 
as  regards  contracts  of  which  the  Statute  of  Frauds  requires 
a  written  memorandum.  The  documents  must  in  such  a  case 
contain  a  reference,  in  one  or  both,  to  the  other,  in  order  to 
admit  parol  evidence  to  explain  the  reference  and  so  to  connect 
them.*  2 

In  contracts  which  are  outside  the  statute  evidence  would 
seem  to  be  admissible  to  connect  documents  without  any 
such  internal  reference.  "I  see  no  reason,"  says  Brett,  J., 
"  why  parol  evidence  should  not  be  admitted  to  show  what 
docmnents  were  intended  by  the  parties  to  form  an  alleged 
contract  of  insurance." ' 

There  are  circiunstances,  such  as  the  loss  or  inaccessibility 
of  the  written  contract,  in  which  parol  evidence  of  the  con- 
tents of  a  document  is  allowed  to  be  given,  but  these  are  a 
part  of  the  general  law  of  evidence,  and  the  rules  which  govern 
the  admissibility  of  such  evidence  are  to  be  found  in  treatises 
on  the  subject. 

§  2.  Evidence  as  to  fact  of  agreement 

336.  Evidence  as  to  invalidity.  Thus  far  we  have  dealt  with 
the  mode  of  bringing  a  docimient,  purporting  to  be  an  agree- 
ment, or  part  of  an  agreement,  before  the  court.  But  extrinsic 
evidence  is  admissible  to  show  that  the  document  is  not  in  fact 
a  valid  agreement. 

It  may  be  shown  by  such  evidence  that  the  contract  was 
invalid  for  want  of  consideration,  of  capacity  of  one  of  the 
parties,  of  genuineness  of  consent,  of  legality  of  object.  Ex- 
trinsic evidence  is  used  here,  not  to  alter  the  purport  of  the 
agreement,  but  to  show  that  there  never  was  such  an  agree- 
ment as  the  law  would  enforce.' 

<•  Harris  «.  Eickett,  4  H.  &  N.  1.  !>  Long  v.  Millar,  4  C.  P.  D.  456. 

<=  Edwards  v.  Aberayrou  Mutual  Insurance  Society,  1  Q.  B.  D.  687. 

•  Colby  V.  Dearborn,  59  N.  H.  326,  H.  &  W.  501;  Wilson  v.  Tucker,  10 
R.  I.  578. 

'  Coe  V.  Tough,  116  N.  Y.  273;  O'DonneU  v.  Leeman,  43  Me.  158,  H.  & 
W.  100. 

'  Walker  v.  Ebert,  29  Wis.  194,  H.  &  W.  238;  Barrett  v.  Buxton,  2  Aikens 
(Vt.)  167,  H.  &  W.  228;  Sterling  v.  Sinnickson,  5  N.  J.  L.  756,  H.  &  W.  359. 
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337.  Evidence  of  condition  suspending  operation  of  contract. 

It  may  also  be  shown  by  extrinsic  evidence  that  a  parol  con- 
dition suspended  the  operation  of  the  contract.  Thus  a  deed 
may  be  shown  to  have  been  delivered  subject  to  the  happening 
of  an  event  or  the  doing  of  an  act.  Until  the  event  happens  or 
the  act  is  done  the  deed  remains  an  escrow,  and  the  terms  upon 
which  it  was  delivered  may  be  proved  by  oral  or  documentary 
evidence  extrinsic  to  the  sealed  instrument.' 

In  like  manner  the  parties  to  a  written  contract  may  agree 
that,  imtil  the  happening  of  a  condition  which  is  not  put  in 
writing,  the  contract  is  to  remain  inoperative. 

Campbell  agreed  to  purchase  of  the  Messrs.  Pjon  a  part  of 
the  proceeds  of  an  invention  which  they  had  made.  They 
drew  up  and  signed  a  memorandum  of  this  agreement  on  the 
express  verbal  understanding  that  it  should  not  bind  them 
until  the  approval  of  one  Abernethie  had  been  expressed. 
Abernethie  did  not  approve  of  the  invention,  and  Campbell 
repudiated  the  contract.  P3Tn  contended  that  the  agreement 
was  binding,  and  that  the  verbal  condition  was  an  attempt  to 
vary  by  parol  the  terms  of  a  written  contract.  The  court,  as 
has  been  maintained  in  a  recent  case,"  held  that  evidence  of 
the  condition  was  admissible  on  the  ground  tnus  stated  by 
Erie,  J.:  — 

"The  point  made  is,  that  this  is  a  written  agreement,  absolute  on  the 
face  of  it,  and  that  evidence  was  admitted  to  show  it  was  conditional:  and 
if  that  had  been  so  it  would  have  been  wrong.  But  I  am  of  opinion  that  the 
evidence  showed  that  in  fact  there  was  never  an  agreement  at  all.  The  parties 
met  and  expressly  stated  to  each  other  that,  though  for  convenience  they 
would  then  sign  the  memorandum  of  the  terms,  yet  they  were  not  to  sign 
it  as  an  agreement  until  Abernethie  was  consulted.  I  grant  the  risk  that 
such  a  defense  may  be  set  up  without  ground;  and  I  agree  that  a  jury 
should  therefore  always  look  on  such  a  defense  with  suspicion;  but,  if  it 
be  proved  that  in  fact  the  paper  was  signed  with  the  express  intention  that 
it  should  not  be  an  agreement,  the  other  party  cannot  fix  it  as  an  agreement 
upon  those  so  signing.  The  distinction  in  point  of  law  is,  that  evidence  to 
vary  the  terms  of  an  agreement  in  writing  is  not  admissible,  but  evidence 
to  show  that  there  is  not  an  agreement  at  all  is  admissible."  *  ' 

«  Pattle  1).  Hornibrook,  [1897]  1  Ch.  25. 
6  Pym  V.  Campbell,  6  E.  &  B.  374. 

'  See  ante,  sec.  82. 

'  Reynolds  v.  Robinson,  UO  N.  Y.  664,  H.  &  W.  502;  Westman  v. 
Krumweide,  30  Minn.  313;  Blewitt  v.  Boorum,  142  N.  Y.  357;  Sutton  v. 
Griebel,  118  Iowa,  78;  Ada  Dairy  Ass'n  v.  Mears,  123  Mich.  470;  Ware  v. 
Allen,  128  U.  S.  590. 
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§  3.  Evidence  as  to  the  terms  of  the  contract 

338.  General  rule.  When  we  come  to  extrinsic  evidence  as 
affecting  the  terms  of  a  contract,  the  admissibility  of  such 
evidence  is  narrowed  to  a  small  compass;  "  though  to  prove 
rescission  of  a  written  contract  I  can  admit  parol  evidence  of  a 
subsequent  agreement,  that  means  evidence  of  agreement  for 
rescission  only,  and  I  cannot  admit  parol  evidence  to  vary  the 
terms  of  the  contract."  " 

339.  Exceptions.   We  find  exceptions  to  this  rule  — 

(a)  where  supplementary  or  collateral  terms  are  admitted  in 
evidence  to  complete  a  contract  the  rest  of  which  is  in  writing; 
(6)  where  explanation  of  terms  in  a  contract  is  needed ; 

(c)  where  usages  are  introduced  into  a  contract; 

(d)  where  in  the  case  of  mistake  special  equitable  remedies 
may  be  applicable. 

340.  Supplementary  and  collateral  terms.  If  the  parties  to 
a  contract  have  not  put  all  its  terms  into  writing,  evidence 
of  the  supplementary  terms  is  admissible,  not  to  vary  but  to 
complete  the  written  contract. 

Jervis  agreed  to  assign  to  Berridge  a  contract  for  the  pur- 
chase of  lands  from  M.  The  assignment  was  to  be  made  upon 
certain  terms,  and  a  memorandum  of  the  bargain  was  made  in 
writing,  from  which  at  the  request  of  Berridge  some  of  the 
terms  were  omitted.  In  fact  the  memorandum  was  only  made 
in  order  to  obtain  a  conveyance  of  the  lands  from  M.  When 
this  was  done  and  Berridge  had  been  put  in  possession  he 
refused  to  fulfill  the  omitted  terms,  which  were  in  favor  of 
Jervis.  On  action  being  brought  he  resisted  proof  of  them, 
contending  that  the  memorandum  could  not  be  added  to  by 
parol  evidence.  Lord  Selborne,  however,  held  that  the  memo- 
randum was  "a  mere  piece  of  machinery  obtained  by  the 
defendant  as  subsidiary  to  and  for  the  purposes  of  the  verbal  and 
only  real  agreement  under  circumstances  which  would  make  the 
use  of  it,  for  any  purpose  inconsistent  with  that  agreement, 
dishonest  and  fraudident."  *  ^ 

Again,  evidence  may  be  given  of  a  verbal  agreement  col- 

"  Byme,  J.,  in  Vezey  v.  Rashleigh  [1904]  1  Ch.  636. 
i  Jervis  v.  Berridge,  8  Ch.  351. 

'  Wood  V.  Moriarty,  15  R.  I.  518,  H.  &  W.  430;  Chapin  v.  Dobson,  78 
N.  Y.  74;  Wood  Mowing  &c.  Co.  v.  Gaertner,  55  Mich.  453;  Bradshaw  v. 
Combs,  102  111.  428. 


326  INTERPRETATION  OF  CONTRACT  [Part  IV 

lateral  to  the  contract  proved.  A  term  thus  introduced  into 
the  written  agreement  must  not  be  contrary  to  its  tenor. 
A  farmer  executed  a  lease  upon  the  promise  of  the  lessor 
that  the  game  upon  the  land  should  be  killed  down ;  he 
was  held  entitled  to  compensation  for  damage  done  to  his 
crops  by  a  breach  of  the  verbal  promise,  though  no  reference 
to  it  appeared  in  the  terms  of  the  lease. 
Hellish,  L.  J.,  in  giving  judgment  said:  — 

"No  doubt,  as  a  rule  of  law,  if  parties  enter  into  negotiations  affecting 
the  terms  of  a  bargain,  and  afterwards  reduce  it  into  writing,  verbal  evi- 
dence will  not  be  admitted  to  introduce  additional  terms  into  the  agree- 
ment: but,  nevertheless  what  is  called  a  collateral  agreement,  where  the 
parties  have  entered  into  an  agreement  for  a  lease  or  for  any  other  deed 
under  seal,  may  be  made  in  consideration  of  one  of  the  parties  executing 
that  deed,  unless,  of  course,  the  stipulation  contradicts  the  terms  of  the 
deed  itself."  " 

So  a  verbal  assurance  that  the  drains  of  a  house  were  in 
good  order,  given  as  a  condition  for  the  completion  of  a  lease, 
was  held  to  be  a  collateral  warranty  which  might  be  proved  by 
parol.  ^ 

341.  Explanation  of  terms.  Evidence  in  explanation  of 
terms  may  be  evidence  of  the  identity  of  the  parties  to  the 
contract,  as  where  two  persons  have  the  same  name,  or  where 
an  agent  contracts  in  his  own  name  but  on  behalf  of  a  prin- 
cipal whose  name  or  whose  existence  he  does  not  disclose.'  ^ 

Or  it  may  be  a  description  of  the  subject-matter  of  the 
contract.  A  agreed  to  buy  of  X  certain  wool  which  was  de- 
scribed as  "your  wool; "  the  right  of  X  to  bring  evidence  as  to 
the  quality  and  quantity  of  the  wool  was  disputed.  The  court 
held  that  the  evidence  was  admissible." " 

Or  such  evidence  may  be  an  explanation  of  some  word  not 
describing  the  subject-matter  of  the  contract  but  the  nature 
of  the  responsibility  which  one  of  the  parties  assumes  in  re- 

<"  Erskine  I).  Adeane,  8  Ch.  at  p.  766;  De  Lassalle  v.  Guildford  [1901]  2  K.  B. 
(C.  A.)  215. 
!>  Wake  «.  Harrop,  6  H.  &  N.  768. 
"  Macdonald  v.  Longbottom,  1  E.  &  E.  977. 

1  Thurston  v.  Arnold,  43  Iowa,  43  H.  &  W.  515;  Chapin  v.  Dobson,  78 
N.  Y.  74;  Naumberg  v.  Young,  44  N.  J.  L.  331;  Green  v.  Batson,  71  Wis. 
54;  Bretto  v.  Levine,  50  Minn.  168. 

'  Andrews  D.  Dyer,  81  Me.  104;  Barbret).  Goodale,  28  0re.  465;  Byington 
V.  Simpson,  134  Mass.  169. 

»  Pfeifer  v.  Ins.  Co.,  62  Minn.  536;  Cooper  v.  Potts,  185  Pa.  St.  115; 
Waldheim  v.  Miller,  97  Wis.  300.    Cp.  Trustees  v.  Jessup,  173  N.  Y.  84. 
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spect  of  the  conditions  of  the  contract.  Where  a  vessel  is 
warranted  "seaworthy,"  a  house  promised  to  be  kept  in 
"tenantable"  repair,  a  thing  undertaken  to  be  done  in  a  "rea- 
sonable" manner,  evidence  is  admissible  to  show  the  applica- 
tion of  these  phrases  to  the  subject-matter  of  the  contract,  so 
as  to  ascertain  the  intention  of  the  parties.' 

In  Surges  v.  Wickham,"  a  vessel  called  the  Ganges,  intended 
for  river  navigation  upon  the  Indus,  was  sent  upon  the  ocean 
voyage  to  India,  temporarily  strengthened  so  as  to  be  fit  to 
meet  the  perils  of  such  a  voyage.  She  was  insured,  and  in  every 
pohcy  of  marine  insurance  there  is  an  implied  warranty  by  the 
insured  that  the  vessel  is  "seaworthy."  The  Ganges  was  not 
seaworthy  in  the  sense  in  which  that  term  was  usually  applied 
to  an  ocean-going  vessel,  but  the  underwriters  knew  her  con- 
dition, and  though  the  adventure  was  more  dangerous  than  an 
ordinary  voyage  to  India,  it  was  reasonably  safe.  The  under- 
writers took  the  risk  at  a  higher  premium  than  usual,  and  in  full 
knowledge  of  the  facts.  The  Ganges  was  lost,  and  the  owner 
sued  the  underwriters;  they  defended  the  action  on  the  ground 
that  the  vessel  was  unseaworthy  for  the  purposes  of  an  ocean 
voyage,  and  they  resisted  the  admission  of  evidence  to  show 
that,  with  reference  to  this  particular  vessel  and  voyage,  "sea- 
worthiness" was  understood  in  a  modified  sense.  The  evidence 
was  held  to  be  admissible  on  grounds  which  are  stated  with 
the  utmost  clearness  by  Blackburn,  J. :  — 

"It  is  always  permitted  to  give  extrinsic  evidence  to  apply  a  written 
contract,  and  show  what  was  the  subject-matter  to  which  it  refers.  When 
the  stipulations  in  the  contract  are  expressed  in  terms  which  are  to  be  under- 
stood, as  logicians  say,  not  simpliciter,  sed  secundum  quid,  the  extent  and 
the  obligation  cast  upon  the  party  may  vary  greatly  according  to  what 
the  parol  evidence  shows  the  subject-matter  to  be;  but  this  does  not  con- 
tradict or  vary  the  contract.  For  example,  in  a  demise  of  a  house  with  a 
covenant  to  keep  it  in  tenantable  repair,  it  is  legitimate  to  inquire  whether 
the  house  be  an  old  one  in  St.  Giles's  or  a  new  palace  in  Grosvenor-square, 
for  the  purpose  of  ascertaining  whether  the  tenant  has  complied  with  his 
covenant;  for  that  which  would  be  repair  in  a  house  of  the  one  class  is 
not  so  when  applied  to  a  house  of  the  other  (see  Payne  v.  Haine,  16  M.  &  W. 
541). 

"  In  these  cases  you  legitimately  inquire  what  is  the  subject-matter  of 
the  contract,  and  then  the  terms  of  the  stipulation  are  to  be  understood, 

«  3  B.  &  S.  669. 

'  Ganson  v.  Madigan,  15  Wis.  144,  H.  &  W.  504;  Manchester  Paper  Co.  v. 
Moore,  104  N.  Y.  680;  Maynard  v.  Render,  95  Ga.  652.  If  the  parties  have 
used  the  term  in  different  senses,  the  contract  is  voidable  for  mistake. 
Hazard  v.  New  England  Marine  Ins.  Co.,  1  Sumner  (U.  S.  C.  C.)  218. 
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not  simpUciter,  but  secundum  quid.  Now,  according  to  the  view  already 
expressed,  seaworthiness  is  a  term  relative  to  the  nature  of  the  adventure; 
it  is  to  be  understood,  not  simpliciter,  but  secundum  quid."  " 

Cases  such  as  we  have  just  described  are  cases  of  latent 
ambiguity :  they  must  be  distinguished  from  patent  ambi- 
guities, where  words  are  omitted,  or  contradict  one  another; 
for  in  such  cases  explanatory  evidence  is  not  admissible. 
Where  a  bill  of  exchange  was  expressed  in  words  to  be  drawn 
for  "two  hundred  pounds"  but  in  figures  for  "245,"  evidence 
was  not  admitted  to  show  that  the  figures  expressed  the  in- 
tention of  the  parties." ' 

342.  Proof  of  usage.  The  usage  of  a  trade  or  of  a  locahty 
may  be  proved,  and  by  such  evidence  a  term  may  be  annexed 
to  a  written  contract,  or  a  special  meaning  may  be  attached 
to  some  of  its  provisions. 

Parol  evidence  of  a  usage  which  adds  a  term  to  a  written 

contract  is  admissible  on  the  principle  that  — 

"There  is  a  presumption  that  in  such  transactions  the  parties  did  not 
mean  to  express  in  writing  the  whole  of  the  contract  by  which  they  intended 
to  be  bound,  but  to  contract  with  reference  to  those  known  usages."  " 

By  way  of  illustration  of  a  commercial  usage  we  may  take 
the  warranty  of  seaworthiness  which  is  held  to  be  included  in 
a  contract  of  marine  insurance,  though  not  specially  mentioned. 

For  a  local  usage  we  may  take  the  right  of  a  tenant  quitting 
his  farm  at  Candlemas  or  Christmas  to  reap  corn  sown  in  the 
preceding  autumn,  a  right  which  the  custom  of  the  country 
annexed  to  his  lease,  though  the  lease  was  under  seal  and  con- 
tained no  such  term."*  ^ 

Parol  evidence  of  usage  to  explain  phrases  in  contracts, 
whether  commercial,  agricultural,  or  otherwise  subject  to 
known  customs,  is  admissible  on  the  principle  that  — 

"Words  perfectly  unambiguous  in  their  ordinary  meaning  are  used  by 
the  contractors  in  a  different  sense  from  that.  In  such  cases  the  evidence 
neither  adds  to,  nor  qualifies,  nor  contradicts  the  written  contract;  it  only 
ascertains  it  by  expounding  the  language."  ' 

<■  Burges  «.  Wickham,  3  B.  &  S.  696. 

!>  Saunderson  v.  Piper,  5  Bing.  N.  C.  425. 

«  Hutton  V.  Warren,  1  M.  &  W.  466. 

*  Wigglesworth  v.  Dallison,  1  Sm.  L.  C.  545. 

'  Brown  v.  Byrne,  3  E.  &  B.  716. 

'  See  Lassing  v.  James,  107  Cal.  348. 

'  Cooper  V.  Kane,  19  Wend.  (N.  Y.)  386  (local  custom  that  excavator 
entitled  to  sand) ;  Kilgore  v.  Bulkley,  14  Conn.  362;  Richlands  &c.  Co.  ». 
Hiltebeitel,  92  Va.  91. 
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Thus  in  the  case  of  a  charter-party  in  which  the  days  allowed 
for  unloading  the  ship  are  to  commence  running  "on  arrival" 
at  the  ship's  port  of  discharge,  if  by  custom  "arrival"  is  under- 
,  stood  to  mean  arriving  at  a  particular  spot  in  the  port,  evidence 
may  be  given  to  show  what  is  commonly  understood  io  be  the 
port." ' 

And  so  where  the  lessee  of  a  rabbit  warren  covenanted  that 
he  would  leave  10,000  rabbits  on  the  warren,  parol  evidence 
was  admitted  that,  by  local  custom,  1000  meant  1200.*  ^ 

Closely  connected  with  the  principle  that  usage  may  explain 
phrases  is  the  admissibility  of  skilled  evidence  to  explain  terms 
of  art  or  technical  phrases  when  used  in  documents.'  * 

But  in  order  that  a  usage  thus  proved  may  enlarge  or 
explain  a  contract  it  must  satisfy  two  requirements.  It  must 
be  consistent  with  general  rules  of  law,  and  it  must  not  be 
inconsistent  with  the  terms  of  the  contract.  For  no  usage  can 
prevail  against  a  rule  of  common  law  or  statute " ;  and  it 
is  open  to  parties  to  exclude  the  usage  either  by  express  terms 
or  by  framing  their  contract  so  as  to  be  repugnant  to  its  opera- 
tion." * 

343.  Extrinsic  evidence  in  equity.  In  the  application  of 
equitable  remedies,  and  granting  or  refusal  of  specific  per- 
formance, the  rectification  of  documents  or  their  cancellation, 
extrinsic  evidence  is  more  freely  admitted. 

Thus,  though,  as  we  have  seen,  a  man  is  ordinarily  bound 
by  the  terms  of  an  offer  unequivocally  expressed,  and  accepted, 
evidence  has  been  admitted  to  show  that  the  offer  was  made 
by  inadvertence  and  was  not  accepted  in  good  faith.  The  case 
of  Webster  v.  CeciV  is  here  in  point.    A  offered  to  X  several 

o  Norden  Steam  Co.  v.  Dempsey,  1  C.  P.  D.  658. 

6  Smith  V.  Wilson,  3  B.  &  Ad.  728. 

'  Hills  t).  Evans,  31  L.  J.  Ch.  457. 

^  Nevertheless  the  usage  of  a  society  to  compel  its  members  to  carry  out  contracts 
avoided  by  statute  may  constitute  a  risk  against  which  the  person  employed  to  make 
such  contracts  is  indemnified  by  his  employer,  where  both  know  of  the  usage.  Supra, 
p.  258  [sec.  265]. 

'  Per  Erie,  C.  J.,  in  Meyer  v.  Dresser,  16  C.  B.,  N.  S.  660. 

/  30  Beav.  62.  Ante,  p.  176  [sec.  193].  ' 

>  Ream  v.  Ins.  Co.,  3  Cliff.  (U.  S.)  318. 

'  Soutier  v.  Kellerman,  18  Mo.  509,  H.  &  W.  508;  Leavitt  v.  Kennicott, 
157  111.  235;  Higgins  v.  Cal.  &c.  Co.,  120  Cal.  629.  See  Walls  v.  Bailey,  49 
N.  Y.  464;  Eaton  v.  Gladwell,  108  Mich.  678. 

•  Welsh  V.  Huckestein,  152  Pa.  St.  27;  Louisville  &o.  R.  v.  R.  Co.,  174 
111.  448;  Cargill  v.  Thompson,  57  Minn.  534. 

•  The  Schooner  Reeside,  2  Sumner  (U.  S.)  567. 
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plots  of  land  for  a  round  sum ;  immediately  after  he  had 
despatched  his  offer  he  discovered  that  by  a  mistake  in  adding 
up  the  prices  of  the  plots  he  had  offered  his  land  for  a  lower 
total  sum  than  he  intended.  He  informed  X  of  the  mistake 
without  ielay,  but  not  before  X  had  concluded  the  contract 
by  acceptance.  In  resisting  specific  performance  he  was  per- 
mitted to  prove  the  circumstances  under  which  his  offer  had 
been  made.* 

Again,  where  a  parol  contract  has  been  reduced  to  writing, 
or  where  a  contract  for  a  lease  or  sale  of  lands  has  been  per- 
formed by  the  execution  of  a  lease  or  conveyance,  evidence 
may  be  admitted  to  show  that  a  term  of  the  contract  is  not 
the  real  agreement  of  the  parties.  And  this  is  done  for  two 
purposes  and  under  two  sets  of  circumstances. 

Where  a  contract  has  been  reduced  into  writing,  or  a  deed 
executed,  in  pursuance  of  a  previous  agreement,  and  the 
writing  or  deed,  owing  to  mutual  mistake,  fails  to  express 
the  intention  of  the  parties,  the  Chancery  Division  will  rectify 
the  written  instrument  in  accordance  with  their  true  intent.* 
This  may  be  done  even  though  the  parties  can  no  longer  be 
restored  to  the  position  which  they  occupied  at  the  time  when 
the  contract  was  made."  Should  the  original  agreement  be 
ambiguous  in  its  terms,  extrinsic,  and,  if  necessary,  parol 
evidence  will  be  admitted  to  ascertain  the  true  intent  of  the 
parties.* 

But  there  must  have  been  a  genuine  agreement  (Mackenzie 
V.  Coulson) :'  its  terms  must  have  been  expressed  under  mutual 
mistake  (Fowler  v.  Fowler) :  ^  and  the  oral  evidence,  if  the  only 
evidence,  must  be  uncontradicted.^ 

Where  mistake  is  not  mutual,  extrinsic  evidence  is  only 
admitted  in  certain  cases  which  appear  to  be  regarded  as 
having  something  of  the  character  of  fraud,  and  is  admitted 
for  the  purpose  of  offering  to  the  party  seeking  to  profit  by 

«  Earl  Beauchamp  v.  Winn,  L.  R.  6  H.  L.  at  p.  232. 

'  Murray  ».  Parker,  19  Beav.  305. 

=  8  Eq.  375.  <«  4  D.  &  J.  250. 

'  Unilateral  mistake  working  a  hardship  upon  the  mistaken  party  may 
lead  an  equity  court  to  refuse  specific  performance,  though  it  is  not  a 
ground  for  rescission.  Chute  v.  Quincy,  156  Mass.  189;  Mansfield  v.  Sher- 
man, 81  Me.  365. 

'  Cole  V.  Fickett,  95  Me.  265 ;  Ames'  Cases  in  Equity  Jurisd.,  vol.  II., 
pp.  178-182  n. 

•  Purvines  v.  Harrison,  151  111.  219;  Southard  v.  Curley,  134  N.  Y.  148. 
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the  mistake  an  option  of  abiding  by  a  corrected  contract 
or  having  the  contract  annulled."  Instances  of  such  cases 
are  Garrard  v.  Frankel,"  or  Paget  v.  Marshall'  cited  in  the 
chapter  on  Mistake.  They  are  cases  in  which  the  offeree 
knows  that  an  offer  is  made  to  him  in  terms  which  convey 
more  than  the  offeror  means  to  convey,  and  endeavors  by 
a  prompt  acceptance  to  take  advantage  of  the  mistake."*  * 

It  would  seem  that,  in  such  cases,  these  corrective  powers 
are  not  used  imless  the  parties  can  be  placed  in  the  same 
position  as  if  the  contract  had  not  been  made. 

The  Judicature  Act '  reserves  to  the  Chancery  Division  of 
the  High  Court  a  jurisdiction  in  "all  causes  for  the  rectifica- 
tion or  setting  aside  or  cancellation  of  deeds  or  other  written 
instruments." 

■»  See  Pollock,  494-496.  t>  30  Beav.  445.  =  28  Ch.  D.  255. 

<*  Ante,  p.  178,  and  ii.  note  d.  «  36  &  37  Vict.  c.  66,  §  34. 

'  See  Shelton  v.  Ellis,  70  Ga.  297,  H.  &  W.  262;  Lawrence  v.  Staigg, 
8  R.  I.  256;  Brown  u.  Lamphear,  35  Vt.  252.  Cp.  Moffett  Ck).  v.  Rochester, 
82  Fed.  Rep.  255;  Smith  v.  Mackin,  4  Lans.  (N.  Y.)  41. 


CHAPTER  II 

Rules  relating  to  Construction 

§  1.  General  Rules 

344.  Specific  words  and  general  intent.  We  have  so  far  con- 
sidered the  mode  in  which  the  terms  of  a  contract  are  ascer- 
tained: we  have  now  to  deal  with  the  rules  which  govern  the 
construction  of  those  terms. 

(1)  Words  are  to  be  understood  in  their  plain  and  literal 
meaning.  This  rule  may  lead  to  consequences  which  the 
parties  did  not  contemplate,  but  it  is  followed,  subject  always 
to  admissible  evidence  being  adduced  of  a  usage  varying  the 
usual  meaning  of  the  words."  * 

(2)  "An  agreement  ought  to  receive  that  construction 
which  will  best  effectuate  the  intention  of  the  parties  to  be 
collected  from  the  whole  of  the  agreement;"  "Greater  regard 
is  to  be  had  to  the  clear  intention  of  the  parties  than  to  any 
particular  words  which  they  may  have  used  in  the  expression 
of  their  intent."  * 

Rules  (1)  and  (2)  might  seem  to  be  in  conflict,  but  they 
come  substantially  to  this;  —  men  will  be  taken  to  have  meant 
precisely  what  they  have  said,  unless,  from  the  whole  tenor 
of  the  instrimient,  a  definite  meaning  can  be  collected  which 
gives  a  broader  interpretation  to  specific  words  than  their 
literal  meaning  would  bear.  The  courts  will  not  make  an 
agreement  for  the  parties,  but  will  ascertain  what  their  agree- 
ment was,  if  not  by  its  general  purport,  then  by  the  literal 
meaning  of  its  words.  ^  Subsidiary  to  these  main  rules  there 
are  various  others,  all  tending  to  the  same  end,  the  effecting 
of  the  intention  of  the  parties  so  far  as  it  can  be  discerned. 

o  Mallan  v.  May,  13  M.  &  W.  517.  I>  Ford  v.  Beech,  11  Q.  B.  866. 

1  For  an  illuminating  discussion  of  this  rule  see  Wigmore  on  Evidence, 
§  2462. 

'  Reed  v.  Ins.  Co.,  95  U.  S.  23,  H.  &  W.  511;  Hamill  Co.  v.  Woods,  94 
Iowa,  246;  Thorington  v.  Smith,  8  Wall.  (U.  S.)  1;  Higgins  v.  Cal.  &c.  Co., 
120Cal.  629.  ,       " 
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345.  Construction  of  words.  Obvious  mistakes  in  writing 
and  grammar  will  be  corrected  by  the  court. 

The  meaning  of  general  words  may  be  narrowed  and  re- 
strained by  specific  and  particular  descriptions  of  the  subject- 
matter  to  which  they  are  to  apply. 

Words  susceptible  of  two  meanings  receive  that  which 
will  make  the  instrument  valid.  Where  a  document  was  ex- 
pressed to  be  given  to  the  plaintiffs  "in  consideration  of  your 
being  in  advance  "  to  J.  S.,  it  was  argued  that  this  showed  a 
past  consideration  ;  but  the  court  held  that  the  words  might 
mean  a  prospective  advance,  and  be  equivalent  to  "in  con- 
sideration of  your  becoming  in  advance,"  or  "on  condition  of 
your  being  in  advance."  "  * 

Words  are  construed  most  strongly  against  the  party  using 
them.  The  rule  is  based  on  the  principle  that  a  man  is  re- 
sponsible for  ambiguities  in  his  own  expression,  and  has  no 
right  to  induce  another  to  contract  with  him  on  the  supposi- 
tion that  his  words  mean  one  thing,  while  he  hopes  the  court 
will  adopt  a  construction  by  which  they  would  mean  another 
thing,  more  to  his  advantage.*  * 

§  2.  Rules  of  law  and  equity  as  to  time  and  penalties 

346.  Stipulations  as  to  time.  Where  a  time  was  fixed  for  the 
performance  of  his  undertaking  by  one  of  the  parties  to  a  con- 
tract, the  common  law  held  this  to  be  "  of  the  essence  of  the 
contract."  If  the  condition  as  to  time  were  not  fulfilled, 
the  other  party  might  treat  the  contract  as  broken  and  dis- 
charged. 

Equity  did  not  so  regard  conditions  as  to  time,  but  inquired 
whether  the  parties  when  they  fixed  a  date, meant  anything 
more  than  to  secure  performance  within  a  reasonable  time. 
If  this  was  found  to  be  their  intention  the  contract  was  not 
held  to  be  broken  if  the  party  who  was  bound  as  to  time  did 
perform,  or  was  ready  to  perform,  his  contract  within  a  reason- 
able time.' 

«  Haigh  «.  Brooks,  10  A.  &  E.  309. 

*  Fowkes  V.  Manchester  Assurance  Association,  3  B.  &  S.  at  p.  929. 

'  Halliday  v.  Hess,  147  111.  588;  Bodman  v.  Am.  Tract  Society,  9  Allen 
(Mass.)  447;  Sargent  v.  Adams,  3  Gray  (Mass.)  72. 

'  For  the  principles  governing  construction  of  documents  see  Wigmore 
on  Evidence,  §§  2458-2478. 

'  Thurston  v.  Arnold,  43  Iowa,  43,  H.  &  W.  515;  Beck  &e.  Co.  v.  Colorado 
«fcc.  Co.,  10  U.  S.  App.  465;  8.  c.  62  Fed.  Rep.  700,  H.  &  W.  517  n.;  Coleman 
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The  Judicature  Act  provides  that  stipulations  as  to  time 
"  shall  receive  in  all  courts  the  same  construction  and  effect  as 
they  would  have  heretofore  received  in  equity."  " 

The  effect  of  this  enactment  seems  to  be  confined  to  con- 
tracts relating  to  the  purchase  and  sale  of  lands,  such  as  were 
dealt  with  in  the  chancery  courts  before  the  Judicature  Acts; 
and  to  apply  the  rule  to  mercantile  contracts  has  been  held 
to  be  um-easonable.*  In  contracts  of  this  nature  stipulations  as 
to  time,  except  as  to  time  of  payment,  are  essential  conditions.'" 

347.  Penalties  and  liquidated  damages.  Where  the  terms  of  a 
contract  specify  a  sum  payable  for  non-performance,  it  is  a 
question  of  construction  whether  this  sum  is  to  be  treated  as  a 
penalty,  or  as  liquidated  damages.  The  difference  in  effect  is 
this.  The  amount  recoverable  in  case  of  a  penalty  is  not  the 
sum  named,  but  the  damage  actually  incm-red.  The  amount 
recoverable  as  liquidated  damages  is  the  sum  named  as  such. 
In  construing  these  terms  a  judge  will  not  accept  the  phraseo- 
logy of  the  parties;  they  may  call  the  sum  specified  "  liqui- 
dated damages,"  but  if  the  judge  finds  it  to  be  a  penalty,  he 
will  treat  it  as  such.^ 

A  bond  is  in  form  a  promise  to  pay  a  penal  sum,  generally 
on  the  non-performance  of  a  covenant  or  agreement  contained 
or  recited  in  the  bond.  It  may,  however,  take  the  form  of  a 
promise  to  pay  a  sum  in  compensation  for  damages  arising 
from  an  act  or  acts  specified  in  the  bond."*  In  the  case  of  bonds 
or  contracts  containing  provisions  of  this  nature  we  may  state 
these  general  rules. 

(1)  If  a  contract  is  for  a  matter  of  uncertain  value,  and  a 
fixed  sum  is  to  be  paid  for  the  breach  of  one  or  more  of  its  pro- 
visions, this  sum  may  be  recovered  as  liquidated  damages.' 

(2)  If  a  contract  is  for  a  matter  of  certain  value,  and  on 
breach  of  it  a  sum  is  to  be  paid  in  excess  of  that  value,  this 
is  a  penalty  and  not  liquidated  damages.-'' 

(3)  If  a  contract  contains  a  number  of  terms,  some  of  cer- 

»  36  &  37  Vict.  c.  66,  §  25,  sub-s.  7.  i  Renter  v.  Sala,  4  C.  P.  D.  (C.  A.)  249. 

c  66  &  57  Vict.  c.  71,  §  10.  -*  Strickland  v.  Williams,  [1899]  1  Q.  B.  382. 

'  Law  V.  Local  Board  of  Redditch,  [1892]  1  Q.  B.  127. 

/  Astley  V.  Weldon,  2  B.  &  P.  346. 

V.  Applegarth,  68  Md.  21,  H.  &  W.  57;  Hubbell  v.  Von  Schoening,  49  N.  Y. 
326;  Austin  v.  Wacks,  30  Minn.  335. 

»  Nomngton  v.  Wright,  115  U.  S.  188,  H.  &  W.  584;  Davison  v.  Von 
Lingen,  113  U.  S.  40,  H.  &  W.  265. 

'  Or  conversely,  Streeper  v.  Williams,  48  Pa.  St.  450,  H.  &  W.  617. 
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tain  and  some  of  uncertain  value,  and  a  fixed  sum  is  to  be  paid 
for  the  breach  of  any  of  them,  this  is  probably  a  penalty." 

An  illustration  of  (1)  is  afforded  by  clauses  in  building 
contracts  to  pay  a  fixed  sum  weekly  or  per  diem  for  delay;  or, 
in  the  case  of  a  tenant  of  a  public-house,  to  pay  to  the  land- 
lord a  fixed  sum  as  penalty  on  conviction  for  a  breach  of  the 
licensing  laws.*  * 

An  illustration  of  (2)  is  a  promise  to  pay  a  larger  sum  if  a 
smaller  were  not  paid  by  a  fixed  day.  The  rule  is  harsh,  for  a 
man  might  suffer  serious  loss  by  the  non-receipt  of  an  expected 
payment:  yet  he  can  only  recover  the  smaller  sum.^ 

On  the  other  hand,  it  is  no  penalty  to  provide  that  if  a  debt 
is  to  be  paid  by  installments  the  entire  balance  of  unpaid  in- 
stallments is  to  fall  due  on  default  of  any  one  payment,'  or  that 
a  deposit  of  pm-chase  money  should  be  forfeited  on  breach  of 
any  one  of  several  stipulations,  some  important,  some  trifling."  * 

An  illustration  of  (3)  is  offered  by  Kemble  v.  Farren?  Farren 
agreed  to  act  at  Covent  Garden  Theatre  for  four  consecutive 
seasons  and  to  conform  to  all  the  regulations  of  the  theatre; 
Kemble  promised  to  pay  him  £3  6s.  M.  for  every  night  during 
those  seasons  that  the  theatre  should  be  open  for  performance, 
and  to  give  him  one  benefit  night  in  each  season.  For  a  breach 
of  any  term  of  this  agreement  by  either  party,  the  one  in 
default  promised  to  pay  the  other  £1000,  and  this  sum  was 
declared  by  the  said  parties  to  be  "  liquidated  and  ascertained 
damages  and  not  a  penalty  or  penal  sum  or  in  the  nature 

«  Kemble  e.  Farren,  6  Bing.  147. 
6  Ward  V.  Monaghan,  11  T.  L.  E.  (C.  A.)  529. 

=  Protector  Loan  Co.  v.  Grice,  5  Q.  B.  D.  (C.  A.)  592.  Wallis  v.  Smith,  21  Ch.  D. 
at  p.  257. 
d  6  Blng.  141. 

•  Curtis  V.  Van  Bergh,  161  N.  Y.  47  ($50  a  day);  Hennesey  v.  Metzger, 
152  111.  505  (850  a  day);  Guerin  v.  Stacy,  175  Mass.  595  (breach  of  cove- 
nant in  lease);  Garst  v.  Harris,  177  Mass.  72  (breach  of  agreement  not  to 
cut  prices  on  proprietary  article). 

^  See  Waggoner  v.  Cox,  40  Oh.  St.  539. 

'  Bennett  v.  Stevenson,  53  N.  Y.  508  (see  Noyes  v.  Anderson,  124  N.  Y. 
175);  Olcott  V.  Bynum,  17  Wall.  (U.  S.)  44,  62;  Cassidy  v.  Caton,  47  Iowa, 
22. 

*  Sanders  v.  Carter,  91  Ga.  450;  Sanford  v.  First  N.  Bk.,  94  Iowa,  680; 
Fessman  v.  Seeley,  (Tex.)  30  S.  W.  268  (tuition  forfeited  on  expulsion). 
But  a  deposit  by  way  of  security  out  of  which  damages  are  to  be  paid  will 
be  regarded  as  liquidated  damages.  Willson  v.  Baltimore,  83  Md.  203  (re- 
viewing authorities);  Chaude  v.  Shepard,  122  N.  Y.  397;  Michaels  v.  Fishel, 
169  N.  Y.  381,  391. 
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thereof."  Farren  broke  the  contract,  the  jury  put  the  damages 
at  £750,  and  the  court  refused  to  allow  the  entire  sum  of  £1000 
to  be  recovered.' 

"  If,  on  the  one  hand,  the  plaintiff  had  neglected  to  make  a  single  pay- 
ment of  £3  6s.  8d.  per  day,  or  on  the  other  hand,  the  defendant  had  refused 
to  conform  to  any  usual  regulation  of  the  theatre,  however  minute  or 
unimportant,  it  must  have  been  contended  that  the  clause  in  question, 
in  either  case,  would  have  given  the  stipulated  damages  of  £1000.  But  that 
a  very  large  sum  should  become  immediately  payable,  in  consequence  of 
the  non-payment  of  a  very  small  sum,  and  that  the  former  should  not  be 
considered  as  a  penalty  appears  to  be  a  contradiction  in  terms." 

The  latest  case  on  the  subject  indicates  that  we  may  not 
lay  down  a  fixed  rule  for  this  class  of  cases,  but  that  "  the  court 
must  look  to  all  the  circumstances  of  each  contract  —  to  what 
the  parties  did  as  well  as  to  the  language  used  —  and  must  say 
from  them  what  the  intention  of  the  parties  was."  " " 

o  Pye  V.  British  Automobile  Syndicate,  [1906]  1  K.  B.  425. 

1  Bignall  v.  Gould,  119  U.  S.  495;  Pisk  v.  Gray,  11  Allen  (Mass.)  132; 
Lansing  v.  Dodd,  45  N.  J.  L.  525.  But  if  the  damages  from  the  breach  of 
any  one  term  would  be  uncertain  the  stipulated  sum  will  be  treated  as  liqui- 
dated damages.  Cotheal  v.  Talmage,  9  N.  Y.  551;  Clement  v.  Cash,  21  N.  Y. 
253. 

*  While  the  intention  of  the  parties  is  the  criterion,  the  court  is  not  to  be 
wiser  than  the  parties,  and  in  general  when  they  say  a  sum  is  to  be  payable 
as  liquidated  damages  they  will  be  taken  to  mean  what  they  say.  Guerin  v. 
Stacy,  175  Mass.  595.  And  a  disproportion  between  the  sum  fixed  and  the 
loss  is  not  enough  to  induce  the  court  to  ignore  the  agreement  by  which 
the  parties  fixed  their  own  estimate  of  damages.  Sun  Printing  &  Pub.  Ass'n. 
».  Moore,  183  U.  S.  642,  660-674  (reviewing  the  doctrines);  Cotheal  v. 
Talmage,  9  N.  Y.  551. 


PART  V 

DISCHARGE   OF    CONTRACT 

348.  Modes  in  which  contract  discharged.  We  have  now 
dealt  with  the  elements  which  go  to  the  formation  of  con- 
tract, with  the  operation  of  contract  when  formed,  and  with 
its  interpretation  when  it  comes  into  dispute.  It  remains  to 
consider  the  modes  in  which  the  contractual  tie  may  be  loosed, 
and  the  parties  wholly  freed  from  their  rights  and  liabilities 
under  the  contract.  And  in  dealing  with  this  part  of  the 
subject  it  will  be  proper  to  consider,  not  merely  the  mode  in 
which  the  original  contract  may  be  discharged,  but,  in  case 
of  its  being  discharged  by  breach,  the  mode  in  which  the 
right  of  action  arising  thereupon  may  be  extinguished. 

The  modes  in  which  a  contract  may  be  discharged  are 
these. 

(a)  It  may  be  discharged  by  the  same  process  which 
created  it,  mutual  agreement. 

(6)  It  may  be  performed;  the  duties  undertaken  by  either 
party  may  be  thereby  fulfilled,  and  the  rights  satisfied. 

(c)  It  may  be  broken;  upon  this  a  new  obligation  con- 
nects the  parties,  a  right  of  action  possessed  by  the  one  against 
the  other. 

(d)  It  may  become  impossible  by  reason  of  certain  circum- 
stances which  are  held  to  exonerate  the  parties  from  their 
respective  obligations. 

(e)  It  may  be  discharged  by  the  operation  of  rules  of  law 
upon  certain  sets  of  circumstances  to  be  hereafter  mentioned.* 

'  Rescission  of  a  voidable  contract  for  incapacity  of  parties  or  for  want 
of  real  consent  has  already  been  treated;  sees.  152-234,  ante. 


CHAPTER  I 

Discharge  of  Contract  by  Agreement 

349.  Forms  of  discharge  by  agreement.  Contract  rests  on 
the  agreement  of  the  parties:  as  it  is  their  agreement  which 
binds  them,  so  by  their  agreement  they  may  be  loosed. 

And  this  mode  of  discharge  may  occur  in  one  of  three  forms: 
waiver;  substituted  agreement;  condition  subsequent. 

§  1.  Waiver 

350.  Mutual  discharge  of  bilateral  contract.  A  contract 
may  be  discharged  by  agreement  between  the  parties  that 
it  shall  no  longer  bind  them.  This  is  a  waiver,  or  rescission  of 
the  contract. 

Such  an  agreement  is  formed  of  mutual  promises,  and  the 
consideration  for  the  promise  of  each  party  is  the  abandon- 
ment by  the  other  of  his  rights  under  the  contract.  The  rule, 
as  often  stated,  that  "  a  simple  contract  may,  before  breach, 
be  waived  or  discharged,  without  a  deed  and  without  con- 
sideration," must  be  understood  to  mean  that,  where  the 
contract  is  executory,  no  further  consideration  is  needed  for 
an  agreement  to  rescind  than  the  discharge  of  each  party  by 
the  other  from  his  liabilities.* 

351.  Discharge  of  unilateral  contract.  There  seems  to  be 
no  authority  for  saying  that  a  contract,  executed  upon  one 
side,  can  be  discharged  before  breach,  without  consideration; 
that  where  A  has  done  all  that  he  was  bound  to  do  and  the 
time  for  X  to  perform  his  promise  has  not  yet  arrived,  a  bare 
waiver  of  his  claim  by  A  would  be  an  effectual  discharge  to  X.^ 

'  Kelletti).Robie,  99  Wis.303;  H.  &W.  840.  An  agreement  for  rescission 
of  contract  requires  all  the  elements  of  an  agreement  for  formation  of  con- 
tract. Wheeler  v.  New  Brunswick  &c.  R.,  115  U.  S.  29,  34.  Mutual  aban- 
donment may  be  inferred.  Hobbs  v.  Columbia  Falls  Brick  Co.  157  Mass. 
109;  Chouteau  v.  Jupiter  Iron  Works,  94  Mo.  388.  The  promise  of  A  to 
discharge  B  is  a  consideration  for  B's  promise  to  discharge  A.  "The  sur- 
render of  their  mutual  rights  is  sufficient  consideration."  Dreifus  &c.  Co. 
V.  Salvage  Co.,  194  Pa.  St.  475;  Spier  v.  Hyde,  78  N.  Y.  App.  Div.  151. 

'  But  the  promisee  may  make  a  gift  to  the  debtor  or  promisor  of  the 
outstanding  obligation.  Gray  v.  Barton,  55  N.  Y.  68;  McKenzie  v.  Harri- 
son, 120  N.  Y.  260. 
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According  to  English  law  the  right  to  performance  of  a 
contract  can  be  abandoned  only  by  release  under  seal/  or 
for  consideration.  The  plea  of  "  waiver  "  under  the  old  system 
of  pleading  set  up  an  agreement  between  the  parties  to  waive 
a  contract,  an  agreement  consisting  of  mutual  promises,  the 
consideration  for  which  is  clearly  the  relinquishment  of  a 
right  by  each  promisee."  Discharge  by  waiver,  then,  requires 
either  a  mutual  abandonment  of  claims,  or  else  a  new  con- 
sideration for  the  waiver.^ 

In  King  v.  Gillett,"  the  plaintiff  sued  for  breach  of  a  promise 
of  marriage;  Gillett  pleaded  that  before  breach  he  had  been 
exonerated  and  discharged  by  King  from  the  performance  of 
his  promise.  The  court  held  that  the  plea  was  good  in  form ; 
"  yet  we  think,"  said  Alderson,  B.,  "  that  the  defendant  will 
not  be  able  to  succeed  upon  it,  .  .  .  unless  he  proves  a  pro- 
position to  exonerate  on  the  part  of  the  plaintiff,  acceded  to  by 
himself;  and  this  in  effect  will  be  a  rescinding  of  the  con- 
tract." ' 

Dobson  sued  Espie  for  non-pa3mrient  of  deposit  money  due 
upon  a  sale  of  land.  Espie  pleaded  that,  before  breach  of 
his  promise  to  pay,  Dobson  had  given  him  leave  and  license 
not  to  pay.  The  court  held  that  such  a  plea  was  inapplicable 
to  a  suit  for  the  breach  of  a  contract,  and  that  the  defendant 
should  have  pleaded  an  exoneration  and  discharge;'  but  it 
is  difficult  to  see  why  the  pleader  should  not  have  adopted 
the  latter  form  of  plea,  unless  it  were  that  (according  to  the 
reasoning  of  Alderson,  B.,  in  King  v.  Gillett)  an  exoneration 
means  a  promise  to  exonerate,  which  like  any  other  promise 
needs  consideration  to  support  it.  In  Dobson  v.  Espie  the 
plaintiff  was  to  obtain  nothing  for  his  alleged  waiver:  neither 
the  relinquishment  of  a  claim,  nor  any  fresh  consideration. 

"  BuUen  and  Leake,  Free,  of  Pleadings  (ed.  3),  Tit.  Waiver;  Rescission. 
'  7  M.  &  W.  55.    ■  c  Dobson  v.  Espie,  2  H.  &  N.  79. 

'  A  release  under  seal  needs  no  consideration.  See  sec.  88,  anif.  Statutory- 
changes  as  to  seals  (see  sec.  88,  note  1)  have  sometimes  been  so  construed 
as  to  make  a  release  under  seal  ineffective.  Wabash  Western  Ry.  v.  Brow, 
65  Fed.  Rep.  941.  A  covenant  not  to  sue  does  not  discharge  the  obliga- 
tion; but  as  a  personal  defense  it  may  be  pleaded  in  bar  of  an  action  be- 
tween the  parties  in  order  to  avoid  circuity  of  action.  Chicago  v.  Babcock, 
143  111.  358;  Phelps  v.  Johnson,  8  Johns.  (N.  Y.)  54. 

2  Collyer  v.  Moulton,  9  R.  I.  90,  H.  &  W.  522;  Hale  v.  Dressen,  76  Minn. 
183.   But  see  Kelly  v.  Bliss,  54  Wis.  187;  Hathaway  v.  Lynn,  75  Wis.  186. 

'  See  Kellett  v.  Robie,  supra,  where  the  sole  question  seems  to  be  whether 
there  was  the  necessary  mutual  agreement  for  releases. 
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Finally,  we  have  the  express  authority  of  Parke,  B.,  in 
Foster  v.  Dawber,"  for  saying  that  an  executed  contract,  i.  e. 
a  contract  in  which  one  of  the  parties  has  performed  all  that 
is  due  from  him,  cannot  be  discharged  by  a  parol  waiver. 

"  It  is  competent  for  both  parties  to  an  executory  contract,  by  mutual 
agreement,  without  any  satisfaction,  to  discharge  the  obligation  of  that 
contract.  But  an  executed  contract  cannot  be  discharged  except  by  release 
under  seal,  or  by  performance  of  the  obligation,  as  by  payment,  where  the 
obligation  is  to  be  performed  by  payment.  But  a  promissory  note  or  a  bill 
of  exchange  appears  to  stand  on  a  different  footing  to  simple  contracts." 

352.  Exceptional  case  of  negotiable  instruments.  This  last 
sentence  deals  with  an  exception  to  the  principle  just  laid 
down,  for  it  was  a  rule  of  the  law  merchant  imported  into 
the  common  law  that  the  holder  of  a  bill  of  exchange  or 
promissory  note  might  waive  and  discharge  his  rights.  Such 
waiver  needed  no  consideration,  nor  did  it  need  to  be  expressed 
in  any  written  form.* 

The  Bills  of  Exchange  Act  has  given  statutory  force  to  this 
rule  of  common  law,  subject  to  the  provision  that  the  waiver 
must  be  in  writing  or  the  bill  delivered  up  to  the  acceptor.'  ^ 

§  2.  Substituted  Contract 

353.  Distinguished  from  postponement  of  performance.    A 

contract  may  be  discharged  by  such  an  alteration  in  its  terms 
as  substitutes  a  new  contract  for  the  old  one.    The  old  con- 
tract may  be  expressly  waived  in  the  new  one,  or  waiver  may 
be  implied  by  the  introduction  of  new  terms  or  new  parties.' 
But  the  iatention  to  discharge  the  first  contract  must  be 

"■  6  Exch.  851.  !>  45  &  46  Vict.  c.  61,  §  62. 

'  Independent  of  statute,  no  such  exception  is  recognized  in  the  United 
States  unless  the  note  or  bill  is  surrendered.  Kidder  v.  Kidder,  33  Pa. 
St.  268,  H.  &  W.  625 ;  Franklin  Bank  v.  Severin,  124  Ind.  317;  Bragg  v. 
Danielson,  141  Mass.  195;  Crawford  «.  Millspaugh,  13  Johns.  (N.  Y.)  87. 
The  surrender  of  the  note  or  bill  operates  by  way  of  an  executed  gift. 
Slade  V.  Mutrie,  156  Mass.  19.  See  the  matter  of  waiver  discussed  at  large 
in  Jaffray  v.  Davis,  124  N.  Y.  164,  H.  &  W.  187. 

'  The  Negotiable  Instruments  Law,  §  122  (N.  Y.  §  203)  now  provides 
that  a  written  renunciation  shall  discharge  a  party  to  a  negotiable  instru- 
ment the  same  as  a  surrender  of  the  instrument  itself. 

'  A  bilateral  contract  may  before  breach  be  discharged  or  varied  by  sub- 
stituting a  new  one  for  it.  McCreery  v.  Day,  119  N.  Y.  1,  H.  &  W.  524; 
McNish  V.  Reynolds  &c.  Co.,  95  Pa.  St.  483;  Smith  v.  Kelly,  115  Mich.  411; 
Montgomery  v.  American  Cent.  Ins.  Co.,  108  Wis.  146. 

If  in  a  bilateral  contract  one  party  refuses  performance,  it  is  sometimes 
held  that  a  new  contract  may  be  made  which  will  operate  as  a  rescission 


Chap.  I]  DISCHARGE  BY  AGREEMENT  341 

made  clear  in  the  inconsistency  of  the  new  terms  with  the  old. 
A  mere  postponement  of  performance,  for  the  convenience  of 
one  of  the  parties,  does  not  discharge  the  contract. 

This  question  has  often  arisen  in  contracts  for  the  sale  and 
delivery  of  goods,  where  the  delivery  is  to  extend  over  some 
time.  The  purchaser  requests  a  postponement  of  delivery, 
then  refuses  to  accept  the  goods  at  all,  and  then  alleges  that 
the  contract  was  discharged  by  the  alteration  of  the  time 
of  performance;  that  a  new  contract  was  thereby  created, 
and  that  the  new  contract  is  void  for  non-compliance  with 
statutory  requirements  as  to  form. 

But  the  courts  have  always  recognized  "the  distinction 
between  a  substitution  of  one  agreement  for  another,  and 
a  volimtary  forbearance  to  deliver  at  the  request  of  another," 
and  will  not  regard  the  latter  as  affecting  the  rights  of  the 
parties  further  than  this,  that  if  a  man  asks  to  have  perform- 
ance of  his  contract  postponed,  he  does  so  at  his  own  risk." 
For  if  the  market  value  of  the  goods  which  he  should  have 
accepted  at  the  earlier  date  has  altered  at  the  latter  date, 
the  rate  of  damages  may  be  assessed,  as  against  him,  either 
at  the  time  when  the  performance  should  have  taken  place, 
and  when  by  non-performance  the  contract  was  broken,  or 
when  he  ultimately  exhausted  the  patience  of  the  vendor, 
and  definitely  refused  to  perform  the  contract.* ' 

3S4.  Substituted  terms.  A  contract  may  be  discharged  by 
substantial  alteration  of  its  terms. 

"  Hickman  v.  Haynes,  L.  R.  10  C.  P.  606. 

i  Ogle  II.  Earl  Vane,  L.  R.  2  Q.  B.  275,  &  3  Q.  B.  272.  Willes,  J.,  in  giving  judg- 
ment in  the  Exchequer  Chamber  in  the  case  of  Ogle  v.  Earl  Vane  (L.  E.  3  Q.  B.  279) 
holds  that  such  forbearance  or  request  constitutes  an  agreement,  which  for  want  of 
consideration  was  not  actionable,  but  which  might  affect  the  measure  of  damages- 
He  calls  it  an  accord  without  a  satisfaction.  As  to  the  nature  of  Accord  and  Satis- 
faction, see  Part  V.  ch.  iii.  §  i  (a). 

of  the  old  and  a  substitution  of  the  new.  Rollins  v.  Marsh,  128  Mass.  116; 
Dreifus  &c.  Co.  v.  Salvage  Co.,  194  Pa.  St.  475.    See  arUe,  sec.  138,  notes. 

A  unilateral  contract  may  also  be  discharged  by  substituting  for  it  a 
new  contract  resting  upon  sufficient  consideration.  Spier  v.  Hyde,  78 
N.  Y.  App.  Div.  161;  Harrison  v.  Polar  Star  Lodge,  116  111.  279.  And 
there  may  be  an  accord  and  satisfaction  of  a  claim  for  a  breach  of  con- 
tract by  the  acceptance  of  a  new  executory  contract  in  the  place  of  the 
claim.  Nassoiy  v.  Tomlinson,  148  N.  Y.  326,  H.  &  W.  864 ;  Simmons  v. 
Clarlc,  66  111.  96;  Perdew  v.  Tillma,  62  Neb.  866.     See  sec.  405,  post. 

'  See  Barton  v.  Gray,  57  Mich.  622.  While  a  new  agreement  may  not 
discharge  a  prior  contract  the  performance  of  the  new  agreement  may  do 
so.  Rogers  v.  Rogers,  139  Mass.  440;  Thomson  v.  Poor,  147  N.  Y.  402. 
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A  undertook  building  operations  for  X,  which  were  to  be 
completed  by  a  certain  date,  or  a  sum  to  be  paid  as  com- 
pensation for  delay.  While  the  building  was  in  progress  an 
agreement  was  made  between  the  parties  for  additional  work, 
by  which  it  became  impossible  that  the  whole  of  the  opera- 
tions should  be  concluded  within  the  stipulated  time.  It 
was  held  that  the  subsequent  agreement  was  so  far  incon- 
sistent with  the  first,  as  to  amount  to  a  waiver  of  the  sum 
stipulated  to  be  paid  for  delay." ' 

355.  Substituted  parties.  A  contract  may  be  discharged  by 
the  introduction  of  new  parties. 

If  A  has  entered  into  a  contract  with  X  and  M,  and  these 
two  agree  among  themselves  that  M  shall  retire  from  the 
contract  and  cease  to  be  hable  upon  it,  A  may  (1)  insist 
upon  the  continued  liability  of  M,  or  (2)  he  may  treat  the 
contract  as  broken  and  discharged,  or  (3)  by  continuing  to 
deal  with  X  after  he  becomes  aware  of  the  retirement  of  M 
he  may  enter  into  a  new  contract  to  accept  the  sole  liability 
of  X;  he  cannot  then  hold  M  to  the  original  contract. 

"If  one  partner  goes  out  of  a  firm  and  another  comes  in, 
the  debts  of  the  old  firm  may,  by  the  consent  of  all  the 
three  parties  —  the  creditor,  the  old  firm,  and  the  new  firm  — 
be  transferred  to  the  new  firm,"  and  this  consent  may  be  im- 
plied by  conduct,  if  not  expressed  in  words  or  writing.'  ^ 

§  3.  Provisions  for  discharge 

356.  Conditions  and  options.  A  contract  may  contain  within 
itself  the  elements  of  its  own  discharge,  in  the  form  of 
provisions,  express  or  implied,  for  its  determination  under 
certain  circumstances.  These  circumstances  may  be  the 
non-fulfillment  of  a  condition  precedent;  the  occurrence  of  a 
condition  subsequent ;  or  the  exercise  of  an  option  to  deter- 
mine the  contract,  reserved  to  one  of  the  parties  by  its  terms. 

357.  Discharge  optional  on  non-fulfillment  of  a  term.  The 
first  of  these  three  cases  is  somewhat  near  akin  to  discharge 

a  Thornhill  v.  Neats,  8  C.  B.,  N.  S.  831. 

>>  Per  Parke,  B.,  Hart  v.  Alexander,  2  M.  &  W.  484.  In  the  case  of  partnership 
these  rules  are  substantially  embodied  in  the  Partnership  Act  1890,  §  17. 

'  See  cases  cited  in  preceding  section. 

'  CoUyer  v.  Moulton,  9  R.  I.  90,  H.  &  W.  522;  Millerd  v.  Thorn,  56  N.  Y. 
402.  The  assent  of  the  creditor  to  the  substitution  must  be  established. 
Ayer  v.  Kilner,  148  Mass.  468.   See  on  novation,  sec.  296,  ante. 
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of  contract  by  breach.  But  there  is  a  difference  between  a 
non-fulfillment  contemplated  by  the  parties,  the  occurrence 
of  which  shall,  it  is  agreed,  make  the  contract  determinable  at 
the  option  of  one,  and  a  breach,  or  non-fulfillment  not  con- 
templated or  provided  for  by  the  parties. 

Head  bought  a  horse  of  Tattersall.  The  contract  of  sale 
contained,  among  others,  these  two  terms:  that  the  horse  was 
warranted  to  have  been  hunted  with  the  Bicester  hounds,  and 
that  if  it  did  not  answer  to  its  description  the  buyer  should 
be  at  liberty  to  return  it  by  the  evening  of  a  specified  day. 
The  horse  did  not  answer  to  its  description  and  had  never 
been  hunted  with  the  Bicester  hounds.  It  was  returned  by 
the  day  named,  but  had  in  the  meantime  been  injured,  though 
by  no  fault  of  Head.  Tattersall  disputed,  but  without  suc- 
cess, Head's  right  to  return  the  horse. 

"The  effect  of  the  contract,"  said  Cleasby,  B.,  "  was  to  vest  the  property 
in  the  buyer  subject  to  a  right  of  rescission  in  a  particular  event,  when  it 
would  revest  in  the  seller.  I  think  in  such  a  case  that  the  person  who  is 
eventually  entitled  to  the  property  in  the  chattel  ought  to  bear  any  loss 
arising  from  any  depreciation  in  its  value  caused  by  an  accident  for  which 
nobody  is  in  fault.  Here  the  defendant  is  the  person  in  whom  the  property 
revested,  and  he  must  therefore  bear  the  loss."  " ' 

358.  Occurrence  of  a  specified  event.  In  the  second  case 
the  parties  introduce  a  provision  that  the  fulfillment  of  a  con- 
dition or  the  occurrence  of  an  event  shall  discharge  them 
both  from  further  liabilities  under  the  contract. 

Such  a  provision  is  called  a  condition  subsequent ;  it  is  well 
illustrated  by  a  bond,  which  is  a  promise  subject  to,  or  de- 
feasible upon,  a  condition  expressed  in  the  bond. 

It  maybe  further  illustrated  by  the  "excepted  risks"  of 
a  charter-party.*  The  ship-owner  agrees  with  the  charterer 
to  make  the  voyage  on  the  terms  expressed  in  the  contract, 
"the  act  of  God,  the  King's  enemies,  restraints  of  princes 
and  rulers,  fire,  and  all  and  every  other  dangers  and  accidents 

"  Head  ».  Tattersall,  L.  E.  7  Ex.  7,  14. 

'  For  the  form  of  a  charter-party,  see  Appendix. 

'  The  vendee  may  refuse  to  receive  the  chattel  at  all  under  such  a  con- 
tract if  he  discovers  that  the  term  is  not  fulfilled.  Ganson  v.  Madigan, 
13  Wis.  67.  If  he  receives  it  he  may  return  it  upon  discovering  the  non- 
fulfillment; but  if  he  has  by  his  own  fault  injured  the  chattel  he  is  not 
entitled  to  return  it.  Ray  v.  Thompson,  12  Cush.  (Mass.)  281,  H.  &  W.  534. 
Such  a  transaction  may  be  a  sale  with  a  right  to  return,  or  a  bailment  with 
a  right  to  purchase.  Hunt  v.  Wyman,  100  Mass.  198;  Sturm  v.  Boker, 
150  U.  S.  312. 
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of  the  seas,  rivers  and  navigation,  of  whatsoever  nature  o» 
kind,  during  the  said  voyage,  always  excepted."  The  occurrence 
of  such  an  excepted  risk  releases  the  ship-owner  from  a  strict 
performance  of  his  contract;  and  if  it  should  take  place  while 
the  contract  is  wholly  executory,  and  amount  to  a  frustration 
of  the  entire  enterprise,  the  parties  are  altogether  discharged. 

Geipel  chartered  a  vessel  belonging  to  Smith  to  go  to  a 
spout,  load  a  cargo  of  coals,  and  proceed  thence  to  Hamburg: 
the  contract  contained  the  usual  excepted  risks.  Before  any- 
thing was  done  under  it  war  broke  out  between  France  and 
Germany;  the  port  of  Hamburg  was  blockaded  by  the  French 
fleet;  and  Smith,  regarding  a  blockade  as  a  "restraint  of 
princes,"  refused  even  to  load  a  cargo,  and  treated  the  contract 
as  discharged.  Geipel  sued  him  for  non-fulfillment  of  such  of 
the  terms  as  would  not  have  involved  the  risk;  but  the  court 
held  that  an  excepted  risk  had  occurred,  had  made  per- 
formance impossible,  and  that  the  ship-owner  was  not  bound 
to  fulfill  the  preliminaries  of  the  contract."  ' 

Similar  conditions  enter  into  the  contract  made  by  a  com- 
mon carrier.  Such  a  carrier  is  said  to  warrant  or  insure  the 
safe  delivery  of  goods  entrusted  to  him;  and  by  this  we 
mean  that  he  makes  an  almost  unqualified  promise  to  bring 
the  goods  safely  to  their  destination  or  to  indemnify  the 
owner  for  their  loss  or  injury.  But  his  promise  is  defeasible 
upon  the  occurrence  of  certain  excepted  risks,  —  "The  Act  of 
God  and  of  the  King's  enemies,"  and  injvu-ies  arising  from 
defects  inherent  in  the  thing  carried.  This  qualification  is 
implied  in  every  contract  made  with  a  carrier,  and  the  oc- 
currence of  the  risks  exonerates  him  from  liability  for  loss 
thereby  incurred.* 

The  "Act  of  God"  is  a  phrase  which  needs  explanation. 
Its  meaning  is  to  some  extent  defined  in  Nugent  v.  Smith.' 

The  defendant,  a  common  carrier  by  sea,  received  from  the 
plaintiff  a  mare  to  be  carried  from  London  to  Aberdeen.  In 
the  course  of  the  voyage  the  ship  met  with  rough  weather, 
and  the  mare,  being  much  frightened  and  struggling  violently, 

<•  Geipel  v.  Smith,  L.  R.  7  Q.  B.  404. 

!>  Lister  v.  Lancashire  and  Yorkshire  Railway  Co.,  (1908)  1  K.  B.  878. 

«  1  C.  P.  D.  423. 


»  Graves  v.  The  Calvin  S.  Edwards,  50  Fed.  Rep.  477;  Brauer  v.  Cam- 
pania Navigacion  La  Flecha,  66  Fed.  Rep.  776;  The  Edwin  I.  Morrison, 
153  U.  S.  199;  New  York  Life  Ins.  Co.  v.  Statham,  93  U.  S.  24. 
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suffered  injuries  of  which  she  died.  No  negligence  was  proved 
against  the  defendant." 

It  was  held  in  the  Common  Pleas  that  to  constitute  the 
"Act  of  God"  a  loss  must  arise  from  "such  a  direct  and  vio- 
lent and  sudden  and  irresistible  act  of  nature"  as  could  not 
be  foreseen,  or  if  foreseen  prevented;  and  the  carrier  was 
held  hable  on  the  ground  that  the  weather,  though  rough, 
was  not  so  violent  and  unusual  as  to  amount  to  an  Act  of 
God  thus  defined,  nor  was  the  struggling  of  the  mare  of  itself 
enough  to  show  that  she  was  injured  from  her  own  inherent 
vice. 

The  Court  of  Appeal  reversed  this  decision.  The  carrier  is 
discharged  if  he  show  that  the  loss  could  by  no  reasonable 
■precaution  under  the  circumstances  have  been  prevented. 

This  exception  from  the  general  liability  of  the  carrier  of 
goods  is  a  known  and  understood  term  in  every  contract 
which  he  makes.  The  discharge  hence  arising  must  be  dis- 
tinguished from  discharge  arising  from  a  subsequent  impos- 
sibility of  performance  not  expressly  provided  against  in  the 
terms  of  the  contract.  With  this  we  shall  deal  hereafter.* ' 

359.  Discharge  optional  with  notice.  Thirdly,  a  continuing 
contract  may  contain  a  provision  making  it  determinable  at  the 
option  of  one  of  the  parties  upon  certain  terms.  Such  a  pro- 
vision exists  in  the  ordinary  contract  of  domestic  service;  the 
servant  can  terminate  the  contract  by  a  month's  notice, 
the  master  by  a  month's  notice  or  the  payment  of  a  month's 
wages."  And  similar  terms  may  be  incorporated  with  other 
contracts  between  employer  and  employed,  either  expressly 
or  by  the  usage  of  a  trade."  ^ 

«  1  0.  p.  D.  19.  6  Part  V.  ch.  iv. 

^  Nowlan  v.  Ablett,  2  C.  M.  &  B.  64.      <'  Parker  v.  Ibbetson,  4  C.  B.,  N.  S.  347. 

'  Railroad  Co.  v.  Reeves,  10  Wall.  (U.  S.)  176.  Provisions  are  usually 
inserted  in  insurance  policies  that  in  case  of  the  increase  of  the  risk  by 
any  act  of  the  insured,  as  by  leaving  the  property  unoccupied,  the  policy 
shall  be  discharged.  Moore  v.  Phoenix  Ins.  Co.,  62  N.  H.  240,  H.  &  W.  531; 
Kyte  V.  Commonwealth  Union  Ins.  Co.,  149  Mass.  116.  Insolvency  of  a 
buyer  gives  a  seller  an  option  to  terminate  a  contract  for  sale  on  credit. 
Rappleye  v.  Racine  Seeder  Co.,  79  Iowa,  220. 

'  No  such  provision  attaches  to  contracts  of  Service  in  this  coimtry. 
But  the  principle  is  applicable  to  various  states  of  fact.  Such  are  con- 
tracts that  a  party  shall  be  "satisfied."  Ray  v.  Thompson,  12  Cush.  (Mass.) 
281,  H.  &  W.  534;  Adams  &c.  Works  v.  Schnader,  155  Pa.  St.  394,  H.  & 
W.  549.  Or  that  a  third  party  shall  be  satisfied.  Geiger  v.  Western  Mary- 
land R.,  41  Md.  4. 
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360.  Form  of  discharge  by  agreement.  As  regards  the  form 
needed  for  the  expression  of  an  agreement  which  purports 
to  discharge  an  existing  contract,  there  is  a  general  rule.  A 
contract  must  be  discharged  in  the  same  form  as  that  in 
which  it  is  made.  At  common  law  a  contract  under  seal 
could  only  be  discharged  by  agreement  expressed  under  seal; 
a  parol  contract  may  be  discharged  by  parol. 

(1)  In  case  of  contract  under  seal.  But  while  at  common  law 
parties  to  a  deed  could  only  discharge  their  obligations  by 
deed,  they  might  make  a  parol  contract  creating  obligations 
separate  from  and  at  variance  with  the  deed:  giving  a  right 
of  action  to  which  the  deed  furnishes  no  answer:  and  afford- 
ing, by  performance,  an  equitable  answer  to  an  action  on 
the  deed. 

M  and  X  entered  into  a  contract  under  seal,  by  which  M 
let  to  X  certain  rooms  for  a  certain  time  at  a  rent  to  be  as- 
certained in  a  certain  way.  M  died,  and  A,  his  administrator, 
agreed  with  X  by  parol,  that  in  consideration  of  £70  to  be 
paid  by  X  and  to  be  taken  as  a  reasonable  rent,  neither  party 
should  be  called  upon  to  perform  his  part  under  the  deed. 
X  failed  to  make  the  payment  agreed  upon,  and  A  sued 
him  upon  the  parol  contract.  It  was  urged  on  behalf  of  X 
that  this  was  an  attempt  to  vary  a  deed  by  a  parol  contract, 
the  performance  of  which,  being  no  discharge  of  the  deed, 
would  leave  X  liable  to  his  previous  obligation.  But  the 
court  held  that  the  parol  contract  created  a  new  obligation; 
that  its  performance  would  furnish  an  equitable  answer  to  an 
action  brought  upon  the  deed;  and  that  therefore  A  was 
entitled  to  sue  upon  it."  * 

Since  the  Judicature  Acts  this  rule  of  equity  prevails.* 

a  Nash  V.  Armstrong,  10  C.  B.,  N.  S.  259. 
6  Steeds*.  Steeds,  22  Q.  B.  D.  537. 

'  A  parol  contract  which  undertakes  to  discharge  or  vary  a  spetnalty 
is  effective  if  acted  upon.  Munroe  v.  Perkins,  9  Pick.  (Mass.)  298;  Mc- 
Creery  v.  Day,  119  N.  Y.  1,  H.  &  W.  524;  McKenzie  v.  Harrison,  120  N.  Y. 
260.  Some  jurisdictions  uphold  the  new  contract  while  still  executory. 
Canal  Co.  v.  Ray,  101  U.  S.  522;  Hastings  v.  Lovejoy,  140  Mass.  261. 
But  others  refuse  to  give  effect  to  an  unexecuted  variation  of  a  sealed  in- 
strument unless  the  new  agreement  is  also  under  sea"l.  McKenzie  v.  Harrison, 
supra;  McMurphy  v.  Garland,  47  N.  H.  316;  Herzog  v.  Sawyer,  61  Md. 
344.  In  states  where  sealed  instruments  are  by  statute  put  on  the  same 
basis  as  simple  written  contracts  the  substituted  contract  need  not  be 
sealed  in  order  to  be  effective.  Barton  v.  Gray,  57  Mich.  622;  Blagboume 
t).  Hunger,  101  Mich.  375. 
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(2)  In  case  of  parol  contracts.  A  parol  or  simple  contract, 
whether  it  be  in  writing  or  no,  may  be  discharged  by  writing 
or  by  word  of  mouth.  The  agreement  of  the  parties  is  evi- 
denced by  the  writing  in  which  it  is  expressed.  The  terms 
of  that  agreement,  once  put  in  writing,  may  not  be  varied 
by  unwritten  words;  but  the  agreement  as  a  whole  consists 
in  the  expressed  intention  of  the  parties,  not  in  the  writing 
which  is  the  instrument  of  that  expression;  and  this  agree- 
ment may  be  discharged  "eo  ligamine  quo  ligatum  est,"  by  a 
valid  expression  of  the  intention  to  put  an  end  to  it. 

Where  statute  requires  a  contract  to  be  in  writing  there 
is  authority  for  saying  that  waiver  may  take  place  by  word 
of  mouth."  ^  But  if  the  discharge  be  not  a  simple  rescission, 
but  such  an  implied  discharge  as  arises  from  the  making  of 
a  new  agreement  inconsistent  with  the  old  one,  then  there 
must  be  writing  in  accordance  with  the  requirements  of  the 
statute.^ 

A  contract  for  the  sale  of  goods,  in  writing  under  29  Car.  II. 
c.  3,  §  17,  provided  for  the  delivery  of  the  goods  within  a 
certain  time.  A  verbal  agreement  to  extend  the  time  of 
delivery  was  held  to  be  invalid,  either  to  make  a  new  contract 
or  to  rescind  the  old  one.  "No  rescission  could  take  place  by 
an  invalid  contract."'  And  the  same  rule  is  applied  to  con- 
tracts under  §  4  of  the  Statute  of  Frauds.'' 

"  Gomau  v.  Salisbury,  1  Vern.  240  ;  Gos3  ».  Lord  Nugent,  5  B.  &  A.  66. 
6  Nobel  V.  Ward,  L.  E.  2  Ex.  135. 
'  Goss  ».  Lord  Nugent,  5  B.  &  A.  65. 

»  Wulschner  v.  Ward,  115  Ind.  219;  Buel  v.  Miller,  4  N.  H.  196. 

2  Swain  v.  Seamens,  9  Wall.  (U.  S.)  254,  271;  Walter  v.  Bloede  Co.,  94 
Md.  80;  Warren  v.  Mayer  Mfg.  Co.,  161  Mo.  112;  Clark  v.  Fey,  121  N.  Y. 
470.  But  that  such  a  contract  may  be  varied  by  a  subsequent  oral  agree- 
ment for  a  substitute  performance,  see  Cummings  v.  Arnold,  3  Met.  (Mass.) 
486;  Stearns  v.  Hall,  9  Cush.  (Mass.)  31.  If  the  new  contract  is  performed 
and  the  performance  accepted,  the  original  contract  is  satisfied.  Long  v, 
Hartwell,  34  N.  J.  L.  116;  Burns  v.  Real  Estate  Co.,  52  Minn.  31. 


CHAPTER  II 
Discharge  of  Contract  by  Performance 

361.  Unilateral  and  bilateral  contracts.  We  must  distinguish 
performance  which  discharges  one  of  two  parties  from  his 
habilities  under  a  contract,  and  performance  which  discharges 
the  obligation  in  its  entirety. 

Where  a  promise  is  given  upon  an  executed  considera- 
tion, the  performance  of  his  promise  by  the  promisor  dis- 
charges the  contract:  all  has  been  done  on  both  sides  that 
could  be  required  to  be  done  under  the  contract. 

Where  one  promise  is  given  in  consideration  of  another, 
performance  by  one  party  does  no  more  than  discharge  him 
who  has  performed  his  part.  Each  must  have  done  his  part 
in  order  that  performance  may  be  a  solutio  obligationis,  and 
so  if  one  has  done  his  part  and  not  the  other,  the  contract  is 
still  in  existence  and  may  be  discharged  in  any  one  of  the 
ways  we  have  mentioned. 

Whether  the  alleged  performance  is  a  discharge  to  the 
party  concerned  must  be  a  question  to  be  answered,  first  by 
ascertaining  the  construction  of  the  contract,  so  as  to  see 
what  the  parties  meant  by  performance,  and  then  by  ascer- 
taining the  facts,  so  as  to  see  whether  that  which  has  been 
done  corresponds  to  that  which  was  promised. 

But  two  sorts  of  performance  should  be  briefly  noticed: 
these  are  payment  and  tender. 

§  1.  Payment 

362.  Original ;  substituted ;  after  breach.  Payment  may 
be  a  discharge  of  the  original  contract  between  the  parties, 
or  of  an  agreement  substituted  for  such  contract. 

If  in  a  contract  between  A  and  X  the  liability  of  X  con- 
sists in  the  payment  of  a  sum  of  money  in  a  certain  way  or 
at  a  certain  time,  such  a  payment  dischargee  X  by  the  per- 
formance of  his  agreement.' 

Or  if  X  being  liable  to  perform  various  acts  under  his  con- 

'  Payment  extinguishes  the  debt,  and  it  cannot  be  revived.  Marvin  v. 
Vedder,  5  Cow.  (N.  Y.)  671;  Lancey  v.  Clark,  64  N.  Y.  209. 
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tract,  wishes  instead  to  pay  a  sum  of  money,  or,  having  to 
pay  a  sum  of  money,  wishes  to  pay  it  in  a  manner  at  variance 
with  the  terms  of  the  contract,  he  must  agree  with  A  to 
accept  the  proposed  payment  in  Ueu  of  that  to  which  he 
may  have  been  entitled  under  the  original  contract.  The 
new  contract  discharges  the  old  one,  and  payment  is  a  per- 
formance of  Z's  duties  under  the  new  contract,  and,  for  him, 
a  consequent  discharge.^ 

Again,  where  one  of  two  parties  has  made  default  in  the 
performance  of  his  part  of  the  contract,  so  that  a  right  of 
action  accrues  to  the  other,  the  obligation  thus  formed  may 
be  discharged  by  accord  and  satisfaction,  an  agreement  the 
consideration  for  which  is  usually  a  money  payment,  made 
by  the  party  against  whom  the  right  exists,  and  accepted  in 
discharge  of  his  right  by  the  other.^ 

Payment,  then,  may  be  performance  (1)  of  an  original 
contract,  or  (2)  of  a  substituted  contract,  or  (3)  of  a  contract 
in  which  payment  is  the  consideration  for  the  renunciation  of 
a  right  of  action. 

363.  Negotiable  instrument  as  payment.  A  negotiable  in- 
strument may  be  given  in  payment  of  a  sum  due,  whether 
as  the  performance  of  a  contract  or  in  satisfaction  for  the 
breach  of  it;  and  the  giving  of  such  an  instrument  in  pajnnent 
of  a  liquidated  or  unliquidated  claim  is  the  substitution  of 
a  new  agreement  for  the  old  one,  but  it  may  affect  the  rela- 
tions of  the  parties  in  either  one  of  two  different  ways.  The 
giver  of  the  instrument  may  be  discharged  from  his  pre- 
vious obligation  either  absolutely  or  conditionally. 

A  may  take  the  bill  or  note,  and  promise,  in  consideration 
of  it,  expressly  or  impliedly  to  discharge  X  altogether  from 
his  existing  liabilities.  A  then  relies  upon  his  rights  con- 
ferred by  the  instrument,  and  if  it  be  dishonored,  must  sue 
on  it,  and  cannot  revert  to  the  original  cause  of  action."  But 
the  presumption,  where  a  negotiable  instrument  is  taken  in 
lieu  of  a  money  payment,  is,  that  the  parties  intended  it  to 
be  a  conditional  discharge.  Their  position  then  is  this :  A, 
having  certain  rights  against  X,  has  agreed  to  take  a  nego- 

"  Sard  V.  Rhodes,  1  M.  &  W.  153. 

'  Bickle  V.  Beseke,  23  Ind.  18.  But  if  a  contract  calls  for  work  or  for 
negotiable  paper,  it  cannot  be  discharged  by  an  unaccepted  tender  of 
money.  Brewer  v.  Thorp,  3  Ind.  262;  Morgan  v.  East,  126  Ind.  42. 

'  See  jiost,  sec.  405. 
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liable  instrument  instead  of  immediate  pa3Tnent,  or  immedi- 
ate enforcement  of  his  right  of  action;  so  far  X  has  satisfied 
A's  claim.  But  if  the  bill  be  dishonored  at  maturity,  the 
consideration  for  A's  promise  has  wholly  failed  and  his  original 
rights  are  restored  to  him.  The  agreement  is  "  defeasible 
upon  condition  subsequent;"  the  payment  by  X  which  is 
the  consideration  for  the  promise  by  A  is  not  absolute,  but 
may  turn  out  to  be,  in  fact,  no  payment  at  all." 

Payment  then  consists  in  the  performance  either  of  an 
original  or  substituted  contract  by  the  delivery  of  money, 
or  of  negotiable  instruments  conferring  the  right  to  receive 
money;  and  in  this  last  event  the  payee  may  have  taken 
the  instrument  in  discharge  of  his  right  absolutely,  or  sub- 
ject to  a  condition  (which  will  be  presumed  in  the  absence 
of  expressions  to  the  contrary)  that,  if  payment  be  not  made 
when  the  instrument  falls  due,  the  parties  revert  to  their 
original  rights,  whether  those  rights  are,  so  far  as  the  payee 
is  concerned,  rights  to  the  performance  of  a  contract  or  rights 
to  satisfaction  for  the  breach  of  one.*  * 

§2.   Tender 

364.  Two  forms  of  tender.  Tender  is  attempted  perform- 
ance; and  the  word  is  applied  to  attempted  performance  of 
two  kinds,  dissimilar  in  their  results.  It  is  applied  to  a  per- 
formance of  a  promise  to  do  something,  and  of  a  promise  to 
pay  something.  In  each  case  the  performance  is  frustrated 
by  the  act  of  the  party  for  whose  benefit  it  is  to  take  place. 

<»  Sayer  v.  Wagstaff,  5  Beav.  423. 

6  Eobinson  v.  Read,  9  B.  &  C.  at  p.  455  ;  Sayer  t).  Wagstaff,  5  Beav.  423. 

'  It  is  a  question  of  intent  whether  a  negotiable  instrument  is  taken 
as  absolute  payment.  In  general  the  American  courts  follow  the  English 
in  holding  that  the  presumption,  in  absence  of  proof  to  the  contrary,  is 
that  the  instrument  is  taken  conditionally.  Ford  v.  Mitchell,  15  Wis.  304, 
H.  &  W.  536;  The  Kimball,  3  Wall.  (U.  S.)  37;  Cheltenham  &c.  Co.  v. 
Gates  Iron  Works,  124  111.  623.  A  few  states  hold  that  the  presumption 
is  that  it  is  taken  absolutely.  Smith  v.  Bettger,  68  Ind.  254;  Dodge  v. 
Emerson,  131  Mass.  467.  But  in  either  case  if  there  is  any  evidence  of  intent 
the  question  becomes  one  of  fact  for  the  jury;  if  there  is  no  evidence  the 
presumption  must  control.  Cheltenham  &c.  Co.  v.  Gates  Iron  Works, 
supra;  Briggs  v.  Holmes,  118  Pa.  St.  283;  Hall  v.  Stevens,  116  N.  Y.  201. 
Many  cases  hold,  however,  that  when  a  third  person's  negotiable  obliga- 
tion is  taken  for  a  contemporaneous  debt,  the  presumption  is  that  there 
was  a  barter,  or  exchange  of  property.  Whitbeck  v.  Van  Ness,  11  Johns. 
(N.  Y.)  409;  Noel  v.  Murray,  13  N.  Y.  167. 
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(1)  Tender  of  goods.  Where  in  a  contract  for  the  sale  of 
goods  the  vendor  satisfies  all  the  requirements  of  the  con- 
tract as  to  delivery,  and  the  purchaser  nevertheless  refuses  to 
accept  the  goods,  the  vendor  is  discharged  by  such  a  tender 
of  performance,  and  may  either  maintain  or  defend  success- 
fully an  action  for  the  breach  of  the  contract." ' 

(2)  Tender  of  payment.  But  where  the  performance  due 
consists  in  the  payment  of  a  sum  of  money,  a  tender  by  the 
debtor,  although  it  may  form  a  good  defense  to  an  action 
by  the  creditor,  does  not  constitute  a  discharge  of  the  debt.^ 

The  debtor  is  bound  in  the  first  instance  "  to  find  out  the 
creditor  and  pay  him  the  debt  when  due" :'  if  the  creditor  will 
not  take  payment  when  tendered,  the  debtor  must  neverthe- 
less continue  always  ready  and  willing  to  pay  the  debt.  Then, 
when  he  is  sued  upon  it,  he  can  plead  that  he  tendered  it,  but 
he  must  also  pay  the  money  into  court." ' 

If  he  proves  his  plea,  the  plaintiff  gets  nothing  but  the 
money  which  was  originally  tendered  to  him,  the  defendant 
gets  judgment  for  his  costs  of  defense,  and  so  is  placed  in 
as  good  a  position  as  he  held  at  the  time  of  the  tender. 

Tender,  to  be  a  valid  performance  to  this  extent,  must 
observe  exactly  any  special  terms  which  the  contract  may 
contain  as  to  time,  place,  and  mode  of  payment.  And  the 
tender  must  be  an  offer  of  money  produced  and  accessible 
to  the  creditor,  not  necessarily  of  the  exact  sum,  but  of  such 
a  simi  as  that  the  creditor  can  take  exactly  what  is  due  with- 
out being  called  upon  to  give  change."  * 

"  startup  V.  Macdonald,  6  M.  &  G.  593  ;  56  &  57  Vict.  c.  71,  §  37. 

»  Walton  V.  Mascall,  13  M.  &  W.  458.  c  Dixon  v.  Clarke,  5  C.  B.  377. 

^  The  statutes  which  define  legal   tender  are  these  :  The  Bank  of  England  Act, 

•  If  a  debt  is  payable  in  goods,  a  tender  of  the  goods  properly  separated 
and  distinguished  will  discharge  the  debt,  the  title  to  the  goods  passing 
to  the  creditor.  Barney  v.  Bliss,  1  D.  Chip.  (Vt.)  399;  Hambel  v.  Tower, 
14  Iowa,  530;  Dewees  v.  Lockhart,  1  Tex.  535. 

'  Cowles  V.  Marble,  37  Mich.  158;  Bank  v.  Davidson,  70  N.  C.  118. 
But  if  the  contract  is  bilateral  an  unaccepted  tender  of  performance  by 
an  offer  to  pay  the  consideration  may  discharge  the  party  who  makes  the 
tender  and  gives  him  a  right  of  action  for  a  breach  of  contract  against  the 
other  party.   See  posi,  sec.  375. 

»  Becker  v.  Boon,  61  N.  Y.  317;  Werner  v.  Tuch,  127  N.  Y.  217. 

*  Knight  V.  Abbott,  30  Vt.  577,  H.  &  W.  541;  Waldron  v.  Murphy,  40 
Mich.  668;  Noyes  v.  Wyckoflf,  114  N.  Y.  204. 

Legal  tender  money  consists  of  the  following:  gold  coins;  standard  silver 
dollars;  United  States  notes  ("greenbacks");  Treasury  notes  of  Act  of 
1890;  subsidiary  silver  for  amounts  not  exceeding  $10;  nickel  and  bronze 
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lAMEBICAN  NOTE] 

§  3.  Substantial  performance 

365.  Equity  rule.  Equity  courts  in  suits  for  specific  perform- 
ance of  contracts  have  often  given  the  plaintiff  rehef  and 
compelled  the  defendant  to  perform,  although  the  plaintiff 
could  not  tender  all  that  he  had  contracted  to  deliver.  In 
such  cases  the  court  gives  to  the  defendant  a  compensation 
for  the  defect.  Thus  if  there  is  a  contract  for  the  sale  of  a 
farm  of  200  acres,  and  it  turns  out  that  the  farm  contains 
but  195  acres,  the  court  in  its  discretion  may  grant  the  vendor 
specific  performance  against  the  vendee,  deducting  a  pro- 
portionate amount  from  the  purchase  price.*  But  if  the 
variation  is  great  the  court  will  not  compel  the  purchaser 
to  perform.^  The  theory  is  that  if  the  purchaser  gets  sub- 
stantially what  he  contracts  for,  he  must  take  a  compensation 
for  the  deficiency.' 

366.  Substantial  performance  at  law.  The  equitable  doc- 
trine of  substantial  performance  has  been  adopted  in  com- 
mon law  actions  in  many  states,  and  particularly  in  the 
adjustment  of  rights  under  building  contracts.  If  the  con- 
tractor has  acted  in  good  faith  and  has  substantially  per- 
formed, he  will  be  allowed  to  recover  notwithstanding  slight 
deviations  from  the  contract,  but  his  recovery  will  be  dimin- 
ished by  the  amount  necessary  to  compensate  for  the  defi- 
ciency.^  But  deviations  which  are  more  than  slight  or  trivial, 

1833  (3  &  4  Will.  IV.  u.  98)  §  6,  enacts  that  Bank  of  England  notes  are  legal  tender 
for  anj'  sum  above  £5,  except  by  the  Bank  itself. 

The  Coinage  Act,  1870  (33  &  34  Vict.  c.  10)  §  4,  enacts  that  the  coinage  of  the 
Mint  shall  be  legal  tender  as  follows:  —  gold  coins,  to  any  amount;  silver  coins,  up  to 
forty  shillings  ;  bronze  coins,  up  to  one  shilling.  And  §  11  of  the  same  Act  gives 
power  to  the  Crown  to  determine  by  proclamation  what  coins  issued  by  a  branch  of 
the  Mint  in  any  British  possession  shall  be  legal  tender  in  other  parts  of  the  British 
dominions. 

coins  for  amounts  not  exceeding  25  cents.  Gold  certificates,  silver  certifi- 
cates and  national  bank-notes  are  not  legal  tender  for  private  debts  except 
that  one  national  bank  is  bound  to  receive  the  notes  of  another  national 
bank. 

'  King  V.  Bardeau,  6  Johns.  Ch.  (N.  Y.)  38;  Foley  v.  Crow,  37  Md.  51. 
See  1  Ames'  Cases  in  Equity  Jurisd.  pp.  245-260. 

'  Wetmore  v.  Bruce,  118  N.  Y.  319;  Lombard  v.  Chicago  Congregation, 
64  111.  477. 

'  Dyer  v.  Hargrave,  10  Vesey,  505;  Creigh  v.  Boggs,  19  W.  Va.,  240. 

*  Nolan  V.  Whitney,  88  N.  Y.  648,  H.  &  W.  542;  Pitcairn  v.  Philip  Hiss 
Co.,  113  Fed.  Efip.  492;  Jones  &  H.  Co.  v.  Davenport,  74  Conn.  418;  Hay- 
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or  which  are  willful,  will  defeat  a  recovery.'    This  doctrine 
of  substantial  performance  applies  also  to  other  contracts.^ 

§  4.  Contracts  conditioned  upon  personal  satisfaction 
367.  Condition  dependent  upon  decision  of  one  party. 
There  may  be  in  a  contract  a  condition  that  it  shall  not  be 
effective  unless  one  party  to  it  performs  to  the  satisfaction 
of  the  other,  or  that  it  may  be  terminated  whenever  one 
party  is  dissatisfied.  Where  the  hability  of  one  party  to 
compensate  for  a  consideration  furnished  is  made  conclu- 
sively to  depend  upon  his  satisfaction,  some  courts  have 
expressed  a  doubt  whether  there  is  any  genuine  contract.' 
But  it  would  seem  that  this  is  merely  a  condition  precedent, 
and  that  the  state  of  one's  mind  is  a  fact  to  be  ascertained 
by  evidence;  and  this  is  made  clearer  by  the  rule  frequently 
laid  down  that  the  dissatisfaction  must  be  genuine  and  not 
feigned.* 

It  is  a  matter  of  construction  what  effect  is  to  be  given  to 
such  a  term  or  condition.  If  the  contract  involves  personal 
taste,  feeling,  or  sentiment,  it  is  reasonable  to  conclude  that 
it  is  intended  to  give  an  absolute  right  to  one  party  to  decide ; 
but  if  it  involves  matters  of  fitness,  value,  or  mechanical  util- 
ity, it  is  possible  to  hold  that  the  contract  is  intended  to  give 
such  a  right  only  within  reasonable  limits.^  Nevertheless 
■in  any  case  the  parties  may,  if  they  choose,  give  the  absolute 
right  of  decision  to  one  of  the  parties  to  the  contract."  In 
matters  not  involving  personal  taste  or  comfort,  the  courts 
are  inclined  to  construe  the  condition  as  one  of  "reasonable 


ward  V.  Leonard,  7  Pick.  (Mass.)  181;  Palmer  v.  Britannia  Co.,  188  111. 
508;  Ashley  v.  Henahan,  56  Oh.  St.  559.  In  Crouch  v.  Gutmann,  134 
N.  Y.  45,  it  is  said  in  the  dissenting  opinion  that  the  court  has  gone  too 
far  in  making  new  contracts  for  the  parties. 

'  Gillespie  Tool  Co.  v.  Wilson,  123  Pa.  St.  19,  H.  &  W.  544;  Van  Clief 
V.  Van  Vechten,  130  N.  Y.  571;  Spence  v.  Ham,  163  N.  Y.  220;  Elliott 
V.  Caldwell,  43  Minn.  357;  Cornish  &c.  Co.  v.  Dairy  Ass'n,  82  Minn.  215. 

'  Drew  V.  Goodhue,  74  Vt.  436;  Thompson  v.  Brown,  106  Iowa,  367; 
Main  v.  Oien,  47  Minn.  89;  Ponce  v.  Smith,  84  Me.  266;  Hathaway  v. 
Lynn,  75  Wis.  186;  Desmond-Dunne  Co.  v.  Friedman-Doscher  Co.,  162 
N.  Y.  486. 

'  Hunt  V.  Livermore,  5  Pick.  (Mass.)  395;  Hawkins  ».  Graham,  149  Mass. 
284;  Gibson  v.  Cranage,  39  Mich.  49. 

*  See  cases  in  succeeding  sections. 

'  See  Magee  v.  Scott  &c.  Co.,  78  Minn.  11. 

'  Magee  v.  Scott  &c.  Co.,  gupra. 
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satisfaction"  whenever  a  different  construction  would  result 
in  a  partial  or  total  loss  of  the  consideration  to  the  one  fur- 
nishing it/  while  a  literal  construction  is  more  likely  to  be 
given  in  cases  where  the  one  furnishing  the  consideration  can 
be  put  in  statu  quo. ' 

368.  Matters  of  personal  taste.  In  contracts  involving 
personal  taste  an  agreement  by  X  to  perform  to  the  satis- 
faction of  B  constitutes  B  the  sole  judge,  and  X  cannot  re- 
cover until  B  is  in  fact  satisfied.'  This  severe  doctrine  is 
qualified  by  the  requirement  that  5's  dissatisfaction  shall 
be  genuine  and  not  feigned;  but  it  may  nevertheless  be  un- 
reasonable, since  B  is  the  sole  judge  and  his  standard  of 
taste  is  the  sole  test/ 

369.  Sale  of  goods.  In  the  sale  of  goods  upon  a  contract 
that  the  goods  may  be  returned  if  not  satisfactory  to  the 
buyer,  the  above  rule  will  clearly  apply  if  the  article  is  one 
involving  personal  taste.'  It  is  also  usually  held  that  if  the 
contract  makes  the  buyer  the  sole  judge  he  may  return  the 
articles  even  if  they  do  not  involve  strictly  a  matter  of  personal 
taste,  at  least  in  all  cases  where  he  can  place  the  seller  in 
statu  quo."  But  in  articles  not  involving  personal  taste  the 
courts  lay  particular  emphasis  upon  the  rule  that  the  buyer's 
dissatisfaction  must  be  genuine  and  not  feigned.' 

370.  Contracts  for  work  and  material.  When  the  con- 
sideration furnished  is  of  such  a  nature  that  its  value  will  be 
largely  or  wholly  lost  to  the  one  furnishing  it  imless  paid  for, 
and  it  is  not  a  matter  that  ordinarily  involves  merely  personal 
taste,  the  courts  are  inclined  wherever  possible  to  construe 

'  See  sec.  370  pos<.  '  See  sec.  369,  post. 

'  Pennington  v.  Howland,  21  R.  I.  65  (portrait);  Gibson  v.  Cranage, 
39  Mich.  49  (portrait);  Zaleski  v.  Clark,  44  Conn.  218  (bust);  Brown  v. 
Foster,  113  Mass.  136  (suit  of  clothes);  Koehler  v.  Buhl,  94  Mich.  496  (per- 
sonal services);  Crawford  v.  Pub.  Co.,  163  N.  Y.  404  (newspaper  contribu- 
tor). 

*  Cases  supra. 

'  McClure  v.  Briggs,  58  Vt.  82  (organ);  McCarren  v.  McNulty,  7  Gray 
(Mass.)  139  (bookcase). 

'  Campbell  Printing  Press  Co.  v.  Thorp,  36  Fed.  Rep.  414  (printing-press); 
Walter  A.  Wood  &  Co.  v.  Smith,  50  Mich.  565  (harvesting  machine); 
Goodrich  v.  Van  Nortwick,  43  111.  445  (fanning  mill);  Aiken  v.  Hyde,  99 
Mass.  183  (gas  generator);  Singerly  v.  Thayer,  108  Pa.  St.  291  (passenger 
elevator);  Exhaust  Ventilator  Co.  v.  Chicago  &c.  R.,  66  Wis.  218  (exhaust 
fans). 

'  Silsby  Mfg.  Co.  v.  Chico,  24  Fed.  Rep.  893;  Hartford  Sorghum  Co.  v. 
Brush,  43  Vt.  628. 
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the  agreement  that  the  promiser  shall  be  satisfied  to  mean 
that  he  must  be  satisfied  when  a  reasonable  man  would  be 
satisfied.'  But  if  the  work  and  material  are  to  result  in  some- 
thing involving  personal  taste  or  comfort  the  genuine  dissatis- 
faction of  the  promisor  will  defeat  a  recovery.^  And  even  in 
cases  not  involving  personal  taste  or  comfort  the  contract 
may  so  clearly  be  conditioned  upon  the  promisor's  satisfaction 
that  a  bona  fide  dissatisfaction,  even  if  unreasonable,  will 
defeat  recovery  against  him.^ 

'  Duplex  Safety  Boiler  Co.  v.  Garden,  101  N.  Y.  387,  H.  &  W.  546;  Sloan 
V.  Hayden,  110  Mass.  141;  Hawkins  v.  Graham,  149  Mass.  284;  Doll  v. 
Noble,  116  N.  Y.  230;  Hummel  v.  Stern,  21  App.  Div.  544,  aff'd  164  N.  Y. 
603;  Lockwood  Mfg.  Co.  v.  Mason  Regulator  Co.,  183  Mass.  25;  Keeler 
V.  Clifford,  165  111.  544. 

'  Adams  Radiator  &  Boiler  Works  v.  Schnader,  155  Pa.  St.  394,  H.  & 
W.  549.  See  cases  in  sec.  368,  supra. 

»  Williams  Mfg.  Co.  v.  Standard  Brass  Co.,  173  Mass.  356;  Fire  Alarm 
Co.  V.  Big  Rapids,  78  Mich.  67. 


CHAPTER  III 
Discharge  of  Contract  by  Breach 

371.  Results  arising  from  breach  of  contract.    If  one  of  two 

parties  to  a  contract  breaks  the  obligation  which  the  con- 
tract imposes,  a  new  obhgation  will  in  every  case  arise,  a  right 
of  action  conferred  upon  the  party  injured  by  the  breach. 
Besides  this,  there  are  circumstances  under  which  the  breach 
will  discharge  the  injured  party  from  such  performance  as 
may  still  be  due  from  him. 

But,  though  every  breach  of  the  contractual  obligation 
confers  a  right  of  action  upon  the  injiu-ed  party,  it  is  not 
every  breach  that  will  discharge  him  from  doing  what  he  has 
undertaken  to  do  under  the  contract.  The  contract  may  be 
broken  wholly  or  in  part;  and  if  in  part,  the  breach  may  or 
may  not  be  sufficiently  important  to  operate  as  a  discharge ; 
or,  if  it  be  so,  the  injured  party  may  choose  not  to  regard  it 
as  a  breach,  but  may  continue  to  carry  out  the  contract, 
reserving  to  himself  the  right  to  bring  action  for  such  dam- 
ages as  he  may  have  sustained.  It  is  often  very  difficult  to 
ascertain  whether  or  no  a  breach  of  one  of  the  terms  of  a 
contract  discharges  the  party  who  suffers  by  it. 

By  discharge  we  must  understand,  not  merely  the  right 
to  bring  an  action  upon  the  contract  because  the  other  party 
has  not  fulfilled  its  terms,  but  the  right  to  consider  oneself 
exonerated  from  any  further  performance  under  the  con- 
tract, —  the  right  to  treat  the  legal  relations  arising  from 
the  contract  as  having  come  to  an  end,  and  given  place  to 
a  new  obligation,  a  right  of  action. 

The  discharge  of  contract  is  indicated  with  some  precision 
by  the  pleadings  in  use  before  the  Judicature  Acts.  Many 
of  the  cases  which  illustrate  this  part  of  the  subject  turn 
upon  questions  of  pleading,  and  we  shall  find  that  the  under- 
standing of  the  remedy,  as  often  happens,  is  a  material  as- 
sistance to  the  ascertainment  of  the  right.  At  the  risk  of  a 
digression  I  will  turn  for  a  moment  to  this  aspect  of  the  ques- 
tion before  us. 
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§  1.   POSITION  OF  PARTIES  WHERE   A  CONTRACT  IS  DIS- 
CHARGED   BY   BREACH 

372.  Exoneration  from  performance.  In  a  contract  be- 
tween A  and  X,  a  breach  by  X  might  be  considered  to  be  a 
discharge  of  the  contract  if  A,  in  bringing  action  upon  it,  was 
not  required  to  allege  that  he  had  performed  or  endeavored 
to  perform  that  which  was  still  due  from  him  under  the  con- 
tract; or  if  Z  could  not  successfully  use  such  non-perform- 
ance by  A  either  as  a  cause  of  actien  or  a  ground  of  defense. 

And  the  test  of  such  discharge  by  the  default  of  X  was  the 
acquisition  of  a  right  by  A  to  sue  for  the  value  of  what  he 
had  done,  using  the  form  of  pleading  known  as  indebitatus 
assumpsit.  By  this  was  set  up  a  new  contract  arising  from 
the  use  of  money,  goods,  or  services  offered  by  the  plaintiff 
and  accepted  by  the  defendant. 

This  needs  a  short  explanation. 

373.  Indebitatus  assumpsit  where  plaintiff  has  fully  per- 
formed. Before  the  Judicature  Acts  came  into  operation, 
it  was  possible  for  a  plaintiff  who  sued  on  a  contract  arising  on 
consideration  executed,  that  is  a  promise,  acted  or  uttered, 
to  pay  for  money,  goods,  or  services  offered  and  accepted,  to 
state  his  case  in  certain  short  forms  known  as  the  indebitatus 
counts.  These,  which  were  an  adaptation  of  the  action  of  As- 
sumpsit to  the  subject-matter  of  the  action  of  Debt,  merely 
stated  a  liquidated  claim  existing  for  money  due,  goods  sup- 
plied, or  services  rendered.' 

In  certain  cases  these  counts  were  applicable  to  a  claim 
arising  out  of  a  special  contract,  that  is  a  contract  arising 
upon  express  promises  made  on  either  side,  but  they  were  so 
applicable  only  where  the  contract  was  discharged  by  breach. 

If  A  had  performed  his  promise  in  a  contract  made  with  X 
and  nothing  more  remained  for  him  to  do,  and  if  X  made 
default  in  the  performance  due  from  him,  either  wholly  or  in 
a  vital  term  of  his  promise,  A  might  sue  X  not  only  upon 
the  promise  broken  but  upon  a  new  and  distinct  contract 

'  The  common  counts  were  the  indebitatus  count,  the  quantum  meruit 
count,  the  quantum  valebant  count,  and  the  account  stated.  The  first  was 
for  a  debt  due ;  the  second  was  for  work ;  the  third  was  for  goods  sold 
and  delivered ;  the  fourth  was  for  a  balance  found  due  upon  an  account 
stated  between  the  parties.  1  Chitty,  Pldg.  341 ;  57  Am.  Dec.  544  n. 
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arising  upon  the  offer  of  that  which  he  had  done  and  its 
acceptance  by  X.  The  form  of  this  last  cause  of  action  was 
indebitatus  assumpsii,  X  being  indebted  must  be  taken  to  have 
•promised.  And  this  form  was  only  applicable  to  a  special 
contract  when  performed  wholly  or  in  part  by  one  side  and 
absolutely  broken  and  so  discharged  on  the  other."  ' 

374.  Where  plaintiff  has  partly  performed.  Where  A  had  done 
a  part,  though  not  all  that  he  was  bound  to  do  under  a  special 
contract,  and  X  committed  a  breach  which  amounted  to  a 
discharge,  if  that  which  A  had  done  could  be  represented  in 
a  claim  for  money  pa5Tnent,  he  was  entitled  to  sue,  not  only 
on  the  special  contract,^  but  in  indebitatus  assumpsit,  for  a 
quantum  meruit  or  the  value  of  so  much  as  he  had  done.^ 

"  If  a  man  agrees  to  deliver  me  one  hundred  quarters  of 
com,  and  after  I  have  received  ten  quarters,  7  decline  taking 
any  more,  he  is  at  all  events  entitled  to  recover  against  me 
the  value  of  the  ten  that  I  have  received."  * 

But  the  right  to  sue  in  this  form  on  a  quantum  meruit  is 
frequently  and  emphatically  stated  to  depend  on  the  fact 
that  the  contract  has  been  discharged. 

"It  is  said  to  be  an  invariably  true  proposition,  that  wherever  one  of 
the  parties  to  a  special  contract  not  under  seal  has  in  an  unqualified  man- 
ner refused  to  perform  his  side  of  the  contract,  or  has  disabled  himself 
from  performing  it  by  his  own  act,  the  other  party  has  thereupon  a  right 
to  elect  to  rescind  it,  and  may,  on  doing  so,  immediately  sue  on  a  q:uanium 
meruit,  for  anything  which  he  had  done  under  it  previously  to  the  rescis- 
sion." <:  * 

"  Beverley  v.  Lincoln  Gas  Light  and  Coke  Co.,  6  A.  &  E.  829. 

'  Best,  C.  J.,  in  Mavor  v.  Pyne,  3  Bing.  288. 

"  Hnlle  V.  Heightman,  2  East,  145  ;  2  Sm.  L.  C.  19. 

'  Accord:  Ezell  v.  King,  93  Ala.  470;  Union  El.  Ry.  v.  Nixon,  199  111. 
235,  243;  Miner  v.  O'Harrow,  60  Mich.  91;  Moore  v.  Gaus  &  Sons  Mfg. 
Co.,  113  Mo.  98.  A  pleading  in  substance  like  that  under  the  common  counts 
is  sufficient  under  the  Practice  Codes  which  abolish  forms  of  actions. 
Allen  V.  Patterson,  7  N.  Y.  476,  57  Am.  Dec.  542  and  notes;  Board  v. 
Gibson,  158  Ind.  471. 

2  Hale  V.  Trout,  35  Cal.  229,  H.  &  W.  561;  Danforth  v.  Ry.,  93  Ala.  614. 

»  Accord:  Derby  v.  Johnson,  21  Vt.  17,  H.  &  W.  568;  Connolly  v.  Sul- 
livan, 173  Mass.  1,  H.  &  W.  857;  Southern  Pacific  Co.  v.  American  Well 
Works,  172  111.  9;  Money  v.  York  Iron  Co.,  82  Mich.  263. 

*  The  plaintiff  who  is  prevented  by  the  defendant  from  fully  performing 
may  elect  to  treat  the  express  contract  as  still  existing  and  sue  for  its  breach, 
or  he  may  treat  the  express  contract  as  rescinded  and  sue  on  the  common 
counts.  North  Bros.  v.  Mallory,  94  Md.  305, 316;  Dermott  v.  Jones,  2  Wall. 
(U.  S.)  1,  H.  &  W.  641;  United  States  v.  Behan,  110  U.  S.  338,  345.  If 
he  elects  the  first  course  he  recovers  under  the  contract  for  what  he  has 
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It  is  possible  that  A  may  have  done  nothing  under  the 
contract  which  can  be  estimated  at  a  money  value,  or  that 
the  default  made  by  X  is  not  such  as  can  be  stated  in  the 
form  of  a  money  claim.  Then  if  the  breach  amount  to  a 
discharge,  A  is  exonerated  from  such  performance  as  may 
still  be  due  from  him,  and  is  entitled  to  sue  at  once  upon  the 
special  contract  for  such  damages  as  he  has  sustained. 

It  may  be  that  a  Imnp  sum  is  to  be  paid  by  A  on  the  com- 
pletion of  work  by  X.  Then  if  X  makes  default  in  the  work 
and  leaves  it  incomplete  he  cannot  sue  on  a  quantum  meruit. 
The  terms  of  the  contract  exclude  such  a  claim,  and  he  must 
produce  evidence  of  a  fresh  contract  to  pay  for  the  work  done, 
or  he  cannot  recover."  ' 

The  rules  of  pleading  which  have  been  issued  under  the 
Judicature  Act  do  not  alter  the  relations  of  the  parties,  though 
the  forms  of  pleading  are  shortened  and  a  simple  indorsement 
on  the  writ  of  summons  may  be  substituted  for  the  old  m- 
deibitatus  counts. 

375.  Rights  of  party  discharged.  Thus  where  a  contract  be- 
tween A  and  X  is  discharged  by  the  default  of  X,  A  may  — 

(a)  Consider  himself  exonerated  from  any  further  perform- 

°  Sampler  v.  Hedges,  [1898]  1  Q.  B.  673. 

already  done  and  also  damages  for  being  prevented  from  completing  the 
contract.  Hale  v.  Trout,  35  Cal.  229,  H.  &  W.  561.  If  he  elects  the  second 
course  he  recovers  the  reasonable  value  of  what  he  has  done,  but  not 
damages  for  the  breach.  Derby  v.  Johnson,  21  Vt.  17,  H.  &  W.  568;  Clark 
V.  Mayor,  4  N.  Y.  338;  North  Bros.  v.  Mallory,  94  Md.  305,  316.  Some 
states  limit  recovery  under  the  second  head  to  the  contract  price.  Chicago 
V.  Sexton,  115  111.  230;  Harlow  v.  Beaver  Falls,  188  Pa.  St.  263.  But 
this  ignores  the  true  nature  of  the  action,  and  generally  the  full  value 
may  be  recovered.  Clark  v.  Mayor,  4  N.  Y.  338;  United  States  v.  Behan, 
110  U.  S.  338  ;  Wellston  Coal  Co.  v.  Franklin  Paper  Co.,  57  Oh.  St.  182 
(distinguishing  Doolittle  v.  McCullough,  12  Oh.  St.  360). 

'  This  is  the  general  American  rule  where  the  plaintiff  is  willfully  in  de- 
fault. Stark  V.  Parker,  2  Pick.  (Mass.)  267;  Catlin  v.  Tobias,  26  N  Y.  217; 
Lawrence  v.  Miller,  86  N.  Y.  131;  Beach  v.  Mullin,  34  N.  J.  L.  343.  But 
some  states  allow  a  recovery  in  qiuintum  meruit  even  where  the  non-per- 
formance by  the  plaintiff  is  willful:  Britton  v.  Turner,  6  N.  H.  481;  Dun- 
can V.  Baker,  21  Kans.  99;  Parcell  v.  McComber,  11  Neb.  209;  Fuller  v. 
Rice,  52  Mich.  435;  see  19  Am.  Dec.  272  n.;  or  where  he  is  discharged  for 
cause.   Hildebrand  v.  American  Fine  Art  Co.,  109  Wis.  171. 

Where  the  plaintiff  has  in  good  faith  attempted  to  perform  the  conditions 
of  his  contract  he  is  generally  permitted  to  recover  for  benefits  conferred 
less  the  damages  suffered  from  non-performance  of  the  whole.  Gove  v. 
Island  City  Co.,  19  Ore.  363;  Dermott  v.  Jones,  2  Wall.  (U.  S.)  1,  H.  &  W. 
641.  See  as  to  substantial  performance,  ante,  sec.  366. 
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ance  which  may  have  been  due  on  his  part;  and  successfully 
defend  an  action  brought  for  non-performance."  * 

(6)  Sue  at  once  upon  the  contract  for  such  damages  as 
he  has  sustained  by  its  breach,  without  being  obliged  to  show 
that  such  performance  has  been  done  or  tendered  by  him.*  ^ 

(c)  If  he  has  done  all  or  a  portion  of  that  which  he  pro- 
mised, so  as  to  have  a  claim  to  a  money  payment  for  such 
performance,  he  may  treat  such  a  claim  as  due  upon  a  new 
contract  arising  upon  the  promise  which  is  understood  from 
the  acceptance  of  an  executed  consideration." ' 

§  2.   FORMS    OF  DISCHABGE   BY   BREACH 

376.  Three  forms  of  discharge  by  breach.    We  are  now  in 

a  position  to  ask,  What  are  the  circumstances  which  confer 
the  rights  just  mentioned?  What  is  the  natiire  of  the  breach 
which  amounts  to  a  discharge? 

A  contract  may  be  broken  in  any  one  of  three  ways:  a 
party  to  a  contract  (1)  may  renounce  his  habilities  under  it, 
(2)  may  by  his  own  act  make  it  impossible  that  he  should 
fullfUl  them,  (3)  may  totally  or  partially  fail  to  perform  what 
he  has  promised. 

Of  these  forms  of  breach  the  first  two  may  take  place 
while  the  contract  is  still  wholly  executory,  i.  e.  before  either 
party  is  entitled  to  demand  a  performance  by  the  other  of 
his  promise.  The  last  can,  of  course,  only  take  place  at  or 
during  the  time  for  the  performance  of  the  contract. 

We  will  therefore  deal  first  with  renunciation  and  impos- 
sibility created  by  the  act  of  one  party  before  and  in  the  course 
of  performance,  and  then  with  simple  failure  in  performance. 

(1)  Discharge  before  'performance  is  dice 

377.  Renunciation  before  performance  is  due.  The  parties 
to  a  contract  which  is  wholly  executory  have  a  right  to 
something  more  than  a  performance  of  the  contract  when 
the  time  arrives.    They  have  a  right  to  the  maintenance  of 

»  Behn  v.  Burness,  3  B.  &  S.  751. 

6  Cort  B.  Ambergate  Railway  Co.,  17  Q.  B.  127. 

«  PlancM  V.  Colburn,  8  Bing.  14. 

'  Kokomo  Strawboard  Co.  w.Inman,  134  N.  Y.  92;  King  v.  Faist,  161 
Mass.  449. 

'  Hale  V.  Trout,  35  Cal.  229,  H.  &  W.  561. 

»  Derby  v.  Johnson,  21  Vt.  17,  H.  &  W.  568;  Connolly  v.  SuUivan,  173 
Mass.  1,  H.  &  W.  857;  Kokomo  Strawboard  Co.  v.  Inman,  supra. 
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the  contractual  relation  up  to  that  time,  as  well  as  to  a  per- 
formance of  the  contract  when  due. 

(a)  General  rule.  The  renunciation  of  a  contract  by  one  of  the 
parties  before  the  time  for  performance  has  come,  discharges 
the  other,'  if  he  so  choose,  and  entitles  him  at  once  to  sue  for 
a  breach.^  A  contract  is  a  contract  from  the  time  it  is  made, 
and  not  from  the  time  that  performance  of  it  is  due. 

Hochster  v.  Delatour"  is  the  leading  case  upon  this  subject. 
A  engaged  X  upon  the  12th  of  April  to  enter  into  his  service 
as  courier  and  to  accompany  him  upon  a  tour ;  the  employ- 
ment was  to  commence  on  the  first  of  June,  1852.  On  the 
11th  of  May  A  wrote  to  X  to  inform  him  that  he  should  not 
require  his  services.  X  at  once  brought  an  action,  although 
the  time  for  performance  had  not  arrived.  The  court  held 
that  he  was  entitled  to  do  so. 

The  sense  of  the  rule  is  very,  clearly  stated  by  Cockburn, 
C.  J.,  in  a  case '  which  goes  somewhat  further  than  Hochster  v. 
Delatour.  In  that  case  a  time  was  fixed  for  performance,  and 
before  it  arrived  the  defendant  renounced  the  contract.  In 
Frost  V.  Knight  performance  was  contingent  upon  an  event 
which  might  not  happen  within  the  lifetime  of  the  parties. 

A  promised  to  marry  X  upon  his  father's  death,  and  during 

<■  2  E.  &  B.  678.  »  Frost  ».  Knight,  L.  E.  7  Ex.  114. 

1  Ballou  V.  Billings,  136  Mass.  307;  Elder  v.  Chapman,  176  111.  142; 
Ryan  v.  Dayton,  25  Conn.  188.  Of  course  if  the  contract  is  thus  rescinded, 
the  plaintiff  may  at  once  sue  to  recover  the  value  of  what  he  has  parted 
with.  The  difficult  problem  is  whether  he  may  sue  for  a  breach  of  the  con- 
tract.   See  next  note. 

'  This  is  the  general  rule  in  the  United  States.  Roehm  v.  Horst,  178 
U.  S.  1,  H.  &  W.  843  ;  Dingley  v.  Oler,  117  U.  S.  490,  H.  &  W.  656 ;  Wind- 
muller  v.  Pope,  107  N.  Y.  674,  H.  &  W.  555;  Kurtz  v.  Frank,  76  Ind.  594, 
H.  &  W.  358;  Fox  v.  Kitton,  19  111.  519;  McCormick  v.  Basal,  46  Iowa,  235; 
Piatt  V.  Brand,  26  Mich.  173;  Kalkhoff  v.  Nelson,  60  Minn.  284;  Hocking 
V.  Hamilton,  158  Pa.  St.  107.  Contra:  Port«r  v.  Supreme  Council,  183 
Mass.  326,  328;  King  v.  Waterman,  55  Neb.  324  (semble);  Stanford  v. 
McGill,  6  N.  Dak.  536. 

But  the  plaintiff  is  not  bound  to  regard  the  defendant's  renunciation 
as  final:  he  may  elect  to  consider  the  contract  as  binding  both  on  himself 
and  on  the  other  party  until  the  date  fixed  for  performance.  Kadish  v. 
Young,  108  111.  170;  Roebling's  Sons'  Co.  v.  Fence  Co.,  130  111.  660;  Stan- 
ford V.  McGill,  supra.  But  he  cannot  by  attempted  performance  increase 
the  damages  arising  from  the  declared  breach.  Clark  v.  Marsiglia,  1  Denio 
(N.  Y.)  317,  H.  &  W.  572  ;  CoUyer  v.  Moulton,  9  R.  I.  90,  H.  &  W.  522 ; 
Davis  V.  Bronson,  2  N.  Dak.  300;  Hosmer  v.  Wilson,  7  Mich.  294;  Gibbons 
V.  Bente,  51  Minn.  499.  The  last  proposition,  while  sound,  seems  to  have 
been  ignored  in  Roebling's  Sons'  Co.  v.  Fence  Co.,  supra. 
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his  father's  lifetime  renounced  the  contract;  X  was  held 
entitled  to  sue  upon  the  grounds  explained  above.  "The 
promisee,"  said  Cockburn,  C.  J.,  "has  an  inchoate  right  to 
the  performance  of  the  bargain,  which  becomes  complete 
when  the  time  for  performance  has  arrived.  In  the  meantime 
he  has  a  right  to  have  the  contract  kept  open  as  a  subsisting  and 
effective  contract.  Its  unimpaired  and  unimpeached  efficacy- 
may  be  essential  to  his  interests."  " ' 

(6)  Limitations.  There  are  two  limitations  to  this  rule. 

The  first  is  that  the  renunciation  must  deal  with  the  entire 
performance  to  which  the  contract  binds  the  promisor.  It 
may  be  that  the  promisor  may  announce  his  intention  of 
breaking  so  much,  or  so  vital  a  part,  of  the  contract  as  to 
entitle  the  promisee  to  bring  his  action  at  once.*  But  there 
is  no  case  in  which  a  partial  remmciation  has  been  treated 
as  a  breach  by  anticipation  conferring  an  immediate  right 
of  action. 

The  second  is  that  if  the  promisee  will  not  accept  the 
renunciation,  and  continues  to  insist  on  the  performance  of 
the  promise,  the  contract  remains  in  existence  for  the  benefit 
and  at  the  risk  of  both  parties,  and  if  anything  occur  to  dis- 
charge it  from  other  causes,  the  promisor  may  take  advantage 
of  such  discharge.^ 

Thus  in  Avery  v.  Bowden,"  A  agreed  with  X  by  charter- 
party  that  his  ship  should  sail  to  Odessa,  and  there  take 
a  cargo  frona  X's  agent,  which  was  to  be  loaded  within  a 
certain  number  of  days.  The  vessel  reached  Odessa,  and  her 
master  demanded  a  cargo,  but  X's  agent  refused  to  supply 
one.  Although  the  days  within  which  A  was  entitled  to  load 
the  cargo  had  not  expired,  his  agent,  the  master  of  the  ship, 
might  have  treated  this  refusal  as  a  breach  of  contract  arid 
sailed  away.  A  would  then  have  had  a  right  to  sue  upon  the 
contract.  But  the  master  of  the  ship  continued  to  demand 
a  cargo,  and  before  the  running  days  were  out  —  before 
therefore  a  breach  by  non-performance  had  occurred  —  a  war 

"  L.  K.  7  Ex.  at  p.  114. 

!>  Mersey  Steel  and  Iron  Co.  ».  Naylor,  9  App.  Ca.  p.  442  ;  Ehymney  Railway  Co. 
B.  Brecon  Railway  Co.  [1900]  69  L.  J.  Ch.  813. 
c  5  E.  &  B.  714. 

*  Kurtz  V.  Frank,  supra ;  Burtis  v.  Thompson,  42  N.  Y.  246. 

'  Kadish  v.  Young,  supra;  Roebling's  Sons'  Co.  v.  Fence  Co.,  supra; 
Stanford  v.  McGill,  supra.  But  the  promisee  must  not  increase  the  damages 
by  attempted  performance.  See  note  2,  p.  361,  supra. 
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broke  out  between  England  and  Russia,  and  the  performance 
of  the  contract  became  legally  impossible.  Afterwards  A 
sued  for  breach  of  the  charter-party,  but  it  was  held  that 
as  there  had  been  no  actual  failure  of  performance  before  the 
war  broke  out  (for  the  running  days  had  not  then  expired), 
and  as  the  agent  had  not  accepted  renunciation  as  a  breach, 
X  was  entitled  to  the  discharge  of  the  contract  which  took 
place  upon  the  declaration  of  war." ' 

378.  Impossibility  created  before  performance  is  due.  If  A, 
before  the  time  for  performance  arrives,  make  it  impossible 
that  he  should  perform  his  promise,  the  effect  is  the  same  as 
though  he  had  renounced  the  contract.'' 

A  promised  to  assign  to  X,  within  seven  years  from  the 
date  of  the  promise,  all  his  interest  in  a  lease.  Before  the 
end  of  seven  years  A  assigned  his  whole  interest  to  another 
person.  It  was  held  that  X  need  not  wait  until  the  end  of 
seven  years  to  bring  his  action. 

"The  plaintiff  has  a  right  to  say  to  the  defendant,  You  have  placed 
yourself  in  a  situation  in  which  you  cannot  perform  what  you  have  pro- 
mised; you  promised  to  be  ready  during  the  period  of  seven  years,  and 
during  that  period  I  may  at  any  time  tender  you  the  money  and  call  for  ' 
an  assignment,  and  expect  that  you  should  keep  yourself  ready;  but  if 
I  now  were  to  tender  you  the  money,  you  would  not  be  ready;  this  is  a 
breach  of  the  contract."  * 

The  more  recent  case  of  &ynge  v.  Synge '  affirms  this  rule. 

(2)  Discharge  in  the  course  of  performance 

379.  Renunciation  during  performance.  If  during  the  per- 
formance of  a  contract  one  of  the  parties  by  word  or  act  defi- 
nitely refuses  to  continue  to  perform  his  part,  the  other  party 
is  forthwith  exonerated  from  any  further  performance  of  his 
promise,  and  is  at  once  entitled  to  bring  action.' 

•»  Avery  v.  Bowden,  5  E.  &  B.  714.  '  Lovelock  «.  Franklyn,  8  Q.  B.  371, 

0  [1894]  1  Q.  B.  466. 

'  Zuck  V.  McClure,  98  Pa.  St.  541;  Nilson  v.  Morse,  52  Wis.  240;  Ray- 
burn  V.  Comstock,  80  Mich.  448.  The  renunciation  must  be  unequivocal 
and  absolute;  it  must  be  so  understood  and  acted  upon  by  the  other  party; 
it  must  go  to  the  whole  contract.  Dingley  v.  Oler,  117  U.  S.  490,  H.  &  W. 
556;  cases  supra. 

'  Wolf  V.  Marsh,  54  Cal.  228,  H.  &  W.  560;  Delamater  v.  MiUer,  1  Cow. 
(N.  Y.)  75,  H.  &  W.  561;  James  v.  Burchell,  82  N.  Y.  108;  Meyers  v.  Mark- 
ham,  90  Minn.  230. 

»  Hale  «.  Trout,  35  Cal.  229,  H.  &  W.  561;  Connolly  v.  Sullivan,  173 
Mass.  1,  H.  &  W.  857;  Derby  v.  Johnson,  21  Vt.  17,  H.  &  W.  568;  United 
States  V.  Behan,  110  U.  S.  338 ;  Lake  Shore  «fec.  Ry.  v.  Richards,  152  111.  59; 
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In  Cort  V.  The  Ambergate  Railway  Company,"  Cort  con- 
tracted with  the  defendant  company  to  supply  them  with  3900 
tons  of  railway  chairs  at  a  certain  price,  to  be  delivered  in 
certain  quantities  at  specified  dates.  After  1787  tons  had 
been  delivered,  the  company  desired  Cort  to  deliver  no  more, 
as  they  would  not  be  wanted.  He  brought  an  action  upon  the 
contract,  averring  readiness  and  willingness  to  perform  his 
part,  and  that  he  had  been  prevented  from  doing  so  by  the 
company.  He  obtained  a  verdict,  and  when  the  company 
moved  for  a  new  trial  on  the  ground  that  Cort  should  have 
proved  not  merely  readiness  and  willingness  to  deliver,  but  an 
actual  delivery,  the  court  held  that  where  a  contract  was 
renounced  by  one  of  the  parties  the  other  need  only  show 
that  he  was  willing  to  have  performed  his  part.* 

"  When  there  is  an  executory  contract  for  the  manufacturing  and  supply 
of  goods  from  time  to  time,  to  be  paid  for  after  delivery,  if  the  purchaser, 
having  accepted  and  paid  for  a  portion  of  the  goods  contracted  for,  gives 
'  notice  to  the  vendor  not  to  manufacture  any  more,  as  he  has  no  occasion 
for  them  and  will  not  accept  or  pay  for  them,  the  vendor  having  been 
desirous  and  able  to  complete  the  contract,  he  may,  without  manufactur- 
ing and  tendering  the  rest  of  the  goods,  maintain  an  action  against  the 
purchaser  for  breach  of  contract."  ' ' 

380.  Impossibility  created  during  performance.  The  rule 
of  law  is  similar  in  cases  where  one  party  has  by  his  own  act 
made  the  contract  impossible  of  performance.^ 

Planche  was  engaged  by  the  Messrs.  Colburn  to  write  for 
)£100  a  treatise  on  "Costume  and  Ancient  Armor"  to  be 
'pubhshed  in  a  serial  called  "The  Juvenile  Library."  He  pre- 
pared his  work  at  some  expense  and  actually  completed  a 
portion  of  it,  but  before  it  was  delivered  the  Messrs.  Colburn 

«  17  Q.  B.  127. 

6  The  case  of  Braithwaite  ».  Foreign  Hardwood  Co.  [1905]  2  K.  B.  (C.  A.)  543, 
affords  a  good  illustration  of  the  rights  of  the  parties  where  one  has  repudiated  the 
contract  after  performance  has  commenced,  but  it  involves  some  points  which  would 
complicate  the  treatment  of  a  simple  proposition. 

c  Cort  V.  The  Ambergate  Railway  Co.,  17  Q.  B.  148. 


Cutter  V.  Gillette,  163  Mass.  95.  If  A  is  notified  by  B  that  the  latter  re- 
nounces the  contract,  A  cannot  go  on  to  completion  if  so  doing  would  in- 
crease the  damages.  Clark  v.  Marsiglia,  1  Denio  (N.  Y.)  317,  H.  &  W 
572;  Davis  v.  Bronson,  2  N.  Dak.  300;  Hosmer  v.  Wilson,  7  Mich.  294; 
Tufts  V.  Lawrence  &  Co.,  77  Tex.  526. 

'  Canda  v.  Wick,  100  N.  Y.  127. 

'  Woodberry  v.  Warner,  53  Ark.  488,  H.  &  W.  674;  Chicago  v.  Tilley, 
103  U.  S.  146;  Western  Union  Tel.  Co.  v.  Semmes,  73  Md.  9;  Fitts  &  Co. 
V.  Reinhart,  102  Iowa,  311. 
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had  abandoned  the  "Juvenile  Library"  on  the  ill-success  of  its 
first  numbers.  He  sued  them  for  breach  of  contract  and  also 
on  a  quantum  meruit  for  the  work  already  done  by  him.  He 
thus  set  up  two  distinct  contracts,  the  original  executory 
contract  for  the  breach  of  which  he  claimed  damages,  and  a 
contract  arising  from  the  execution  of  work  upon  request, 
under  which  he  claimed  the  worth  of  the  work  done  before 
the  plaintiff  put  an  end  to  the  engagement. 

It  was  argued  that  he  could  not  recover  upon  the  latter 
of  these  claims  because,  his  part  being  unperformed,  the 
original  contract  was  not  wholly  at  an  end:  but  the  court 
held  that  the  abandonment  of  the  publication  in  question  did 
put  an  end  to  the  contract  and  effect  a  discharge. 

"I  agree,"  said  Tindal,  C.  J.,  "that,  when  a  special  contract  is  in  exist- 
ence and  open,  the  plaintiff  cannot  sue  on  a  quantum  meruit;  part  of  the 
question  here,  therefore,  was  whether  the  contract  did  exist  or  not.  It 
distinctly  appeared  that  the  work  was  finally  abandoned;  and  the  jury 
found  that  no  new  contract  had  been  entered  into.  Under  these  circum- 
stances, the  plaintiff  ought  not  to  lose  the  fruit  of  his  labor."  " 

An  Englishman  was  engaged  by  the  captain  of  a  war-ship 
owned  by  the  Japanese  government  to  act  as  fireman  on 
a  voyage  from  the  Tyne  to  Yokohama.  In  the  course  of  the 
voyage  the  Japanese  government  declared  war  with  China, 
and  the  Englishman  was  informed  that  a  performance  of  the 
contract  would  bring  him  under  the  penalties  of  the  Foreign 
Enlistment  Act.  It  was  held  that  he  was  entitled  to  leave 
the  ship  and  sue  for  the  wages  agreed  upon,  since  the  act  of 
the  Japanese  government  had  made  his  performance  of  the 
contract  legally  impossible.* 

The  recent  case  of  Ogdens  Ltd.  v.  Nelson'  is  a  further  au- 
thority for  the  proposition  that  where  there  is  an  express 
promise  to  do  a  certain  thing  for  a  certain  time,  the  promisor, 
if  he  puts  it  out  of  his  power  to  continue  performance  of  his 
promise,  is  immediately  liable  to  an  action  for  loss  sustained. 

(3)  Breach  by  failure  of  performance 
381.  Breach  of  conditional  and  of  independent  promises. 
When  one  party  to  a  contract  declares  that  he  will  not  per- 
form his  part,  or  so  acts  as  to  make  it  impossible  for  him  to 
do  so,  he  thereby  releases  the  other  from  the  contract  and 

«  Planch^  V.  Colburn,  S  Bing.  14,  16. 
»  O'Neil  V.  Armstrong,  [1895]  2  Q.  B.  418.  '  [1905]  A.  C.  109. 
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its  obligations.  One  of  two  parties  is  not  required  to  tender 
performance  when  the  other  has  by  act  or  word  indicated 
that  he  will  not  or  cannot  accept  it,  or  will  not  or  cannot 
do  that  in  return  for  which  the  performance  was  promised. 
Nor  will  the  courts  hold  him  any  longer  boimd. 

But  one  of  the  parties  may  claim  that  though  he  has  broken 
his  promise  wholly  or  in  part  the  contract  is  not  thereby 
brought  to  an  end  nor  the  other  party  discharged  from  his 
liabihties.  We  have  then  to  ascertain  whether  the  promise 
of  the  party  injured  was  given  conditionally  on  the  per- 
formance by  the  other  of  that  in  which  he  has  made  default. 
If  it  was,  he  is  discharged  from  his  promise:  if  it  was  not,  he 
must  perform  his  promise,  and  bring  an  action  for  the  damage 
occasioned  by  the  default  of  the  other. 

Herein  lies  the  distinction  between  conditional  and  inde- 
pendent promises. 

382.  Conditions.  A  condition  may  affect  the  performance 
of  a  promise,  as  a  condition  subsequent,  concurrent,  or  precedent. 

(1)  Condition  subsequent.  If  two  parties  agree  that  the 
promise  of  one  shall  cease  to  bind  him  on  the  happening  of 
a  given  event,  the  promise  is  defeasible  or  liable  to  be  an- 
nulled by  a  condition  subsequent.  The  excepted  risks  of  a 
charter-party,  the  condition  of  a  bond,  are  the  best  illus- 
tration of  conditions  of  this  character.* 

(2)  Condition  concurrent.  If  two  parties  agree  that  the 
performance  of  their  respective  promises  shall  be  simultaneous, 
or  at  least  that  each  shall  be  ready  and  willing  to  perform 
his  promise  at  the  same  time,  then  the  performance  of  each 
promise  is  conditional  on  this  concurrence  of  readiness  and 
willingness  to  perform.  In  a  sale  of  goods  where  no  time  is 
fixed  for  payment,  the  buyer  must  be  ready  to  pay  and  the 
seller  ready  to  deliver  at  one  and  the  same  time. 

(3)  Condition  precedent.  Lastly,  when  two  parties  make 
mutual  promises  the  performance  of  one  or  both  may  depend 
upon  a  condition  precedent.  And  here  we  must  distinguish 
the  condition  the  non-fulfillment  of  which  suspends  the  oper- 
ation of  a  promise,  and  the  condition  the  non-fulfillment  of 
which  discharges  the  promisor  from  liability,  (a)  Suspen- 
sory. A  may  promise  X  that,  for  a  certain  consideration, 
he  will  do  or  pay  something  on  the  happening  of  a  certain 

'  See  sec.  358,  ante. 


Chap.  Ill]  DISCHARGE  BY  BREACH  367 

event.  Until  the  event  happens  A  remains  bound  by  his 
promise,  though  not  hable  to  its  performance  while  the  con- 
dition is  unfulfilled."  '  (6)  Yiial.  Or  A  may  promise  X  that 
he  will  do  or  pay  something  iTconsideration  that  X  promises 
to  do  or  pay  something,  and  the  act  or  payment"  of  X  may 
be  a  condition  precedent  to  the  act  or  pajonent  of  A.  Then, 
if  X  fails  to  do  what  he  has  promised,  not  only  can  A  sue  him 
for  his  breach  of  contract,  but,  since  his  promise  was  con- 
ditional on  the  performance  by  X  of  his  undertaking,  A  is 
discharged  from  doing  or  paying  that  which  he  had  promised. 
383.  Problems  in  discharge  by  failure  of  performance.  So 
we  shall  find  that  the  discharge  of  contract  by  failure  of  per- 
formance involves  questions  of  three  sorts. 

(a)  Two  promises  may  each  form  the  entire  consideration 
for  the  other  —  pajonent  and  delivery  of  goods;  payment  and 
conveyance  of  land.  Are  they  independent  of  one  another,  so 
that  if  A  fails  to  convey,  X  must  still  pay  the  purchase-money 
and  sue  for  damage  arising  from  the  breach?  Or  are  they 
conditional  upon  one  another,  so  that  if  A  fails  to  convey,  X 
may  refuse  to  pay,  and  also  sue  for  damages? 

(b)  Promises  may  be  capable  of  more  or  less  complete 
performance.  Any  failure  of  performance  by  X  would  give 
a  right  of  action  to  A ;  but  any  failure  may  not  discharge  A 
from  his  outstanding  habihties.  Then  we  must  ask  what 
extent  of  failure  will  entitle  A  to  say  that  the  conditions  under 
which  he  made  his  promise  are  broken,  that  the  consideration 

"  Illustrations  of  such  suspensory  conditions  are  to  be  found  in  promises  dependent 
on  the  act  of  a,  third  party  —  building  to  be  paid  for  upon  architect's  certiiicate  : 
or  in  promises  which  await  the  lapse  of  a  certain  time  —a  debt  with  a  fixed  period 
of  credit:  or  in  promises  which  depend  upon  some  act  of  the  promisee  —  demand  or 
notice. 


'  Recovery  for  construction  work  may  be  made  dependent  upon  the  pro- 
duction of  an  architect's  certificate.  Smith  v.  Brady,  17  N.  Y.  173.  This 
suspensory  condition  is  subject  to  the  implied  understanding  that  the 
certificate  shall  not  be  arbitrarily,  unreasonably  or  fraudulently  withheld. 
Nolan  V.  Whitney,  88  N.  Y.  648,  H.  &  W.  542;  Bowery  Bank  v.  Mayor] 
63  N.  Y.  336;  Thomas  v.  Stewart,  132  N.  Y.  580;  Chism  v.  Schipper,  51 
N.  J.  L.  1.  Also  that  its  issue  shall  not  be  prevented  by  any  act  or  default 
of  the  defendant.  New  York  &c.  Co.  v.  Andrews,  173  N.  Y.  25.  A  provision 
that  the  amount  of  a  loss  shall  be  arbitrated  may  be  a  suspensory  condi- 
tion. Chapman  v.  Ins.  Co.  89  Wis.  572.  Or  it  may  be  an  independent  cove- 
nant. Mutual  Fire  Ins.  Co.  v.  Alvord,  61  Fed.  Rep.  752;  Seward  v.  Rochester, 
109  N.  Y.  164;  Reed  v.  Ins.  Co.  138  Mass.  572.  If  it  is  a  condition  prece- 
dent, it  may  be  waived.  Levine  v.  Ins.  Co.,  66  Minn.  138. 
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for  it  has  wholly  failed,  and  that  he  will  not  on  his  part 
perform  that  which  he  had  undertaken  to  perform? 

(c)  The  contract  may  be  made  up  of  several  promises  on 
each  side.  Which  of  them,  if  any,  do  the  parties  consider 
to  be  vital  to  the  contract?  If  A  breaks  one  of  these  prom- 
ises, is  X  entitled  to  say  that  the  performance  which  he 
promised  was  conditional  on  the  fulfillment  of  the  broken 
promise  of  A?  We  have  to  ascertain  by  the  construction  of 
the  contract  whether  this  promise  was  a  condition  or  a  war- 
ranty. 

Absolute  promises  and  concurrent  conditions 
384.  Absolute  or  independent  promises.  An  absolute  promise 
means  a  promise  made  by  A  to  X  in  consideration  of  a  promise 
made  by  X  to  A,  and  in  such  a  manner  that  the  total  failure 
in  the  performance  of  one  promise  does  not  discharge  the 
other  promisor.  He  must  perform  or  tender  performance  of 
his  promise  and  bring  an  action  for  such  loss  as  he  has  sus- 
tained by  the  breach  of  the  promise  made  to  him.^ 
We  may  take  an  illustration  from  a  case  of  the  year  1649 :  — 

"  Ware  brought  an  action  of  debt  for  £500  against  Chappell  upon  an 
indenture  of  covenants  between  them,  viz.  that  Ware  should  raise  500 
soldiers  and  bring  them  to  such  a  port,  and  that  Chappell  should  find 
shipping  and  victuals  for  them  to  transport  them  to  Galicia;  and  for  not 
providing  the  shipping  and  victuals  at  the  time  appointed  was  the  action 

'  Promises  may  be  absolutely  independent  so  that  either  party  may 
sue  although  he  is  himself  in  default.  Tracy  v.  Albany  Exchange  Co.,  7 
N.  Y.  472,  H.  &  W.  579;  Hamilton  v.  Home  Ins.  Co.,  137  U.  S.  370,  H. 
&  W.  353  n.;  Philadelphia  &c.  Co.  v.  Howard,  13  How.  (U.  S.)  307;  De 
Kay  V.  Bliss,  120  N.  Y.  91. 

The  performance  of  one  promise  may  be  a  condition  precedent  to  the 
performance  of  the  other,  and  may  therefore  be  enforced  as  an  indepen- 
dent promise.  Northrup  v.  Northrup,  6  Cow.  (N.  Y.)  296,  H.  &  W.  576; 
McRaven  v.  Crisler,  53  Miss.  542,  H.  &  W.  577;  Loud  v.  Pomona  &c.  Co., 
153  U.  S.  564. 

Where  payments  are  by  installments  and  a  deed  is  to  be  delivered  when 
all  installments  are  paid,  each  installment  may  be  enforced  as  an  indepen- 
dent promise.  Kane  v.  Hood,  13  Pick.  (Mass.)  281;  Paine  v.  Brown,  37 
N.  Y.  228.  But  some  courts  hold  payment  of  the  last  installment,  and 
also  of  prior  ones  unpaid  when  the  last  one  falls  due,  to  be  a  condition  con- 
current with  the  delivery  of  the  deed.  Hill  v.  Grigsby,  35  Cal.  656,  H.  & 
W.  580;  Beecher  v.  Conradt,  13  N.  Y.  108;  Eddy  v.  Davis,  116  N.  Y.  247; 
Irwin  V.  Lee,  34  Ind.  319;  Soper  v.  Gabe,  55  Kans.  646.  Other  courts  hold 
payment  of  the  last  installment  to  be  concurrent  with  the  delivery  of  the 
deed,  but  not  payment  of  prior  unpaid  installments.  Sheeren  v.  Moses, 
84  111.  448;  Bowen  v.  Bailey,  42  Miss.  405. 
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brought.  The  defendant  pleaded  that  the  plaintiff  had  not  raised  the  soldiers 
at  that  time;  and  to  this  plea  the  plaintiff  demurs.  Rolle,  C.  J.,  held  that 
there  was  no  condition  precedent,  but  that  they  are  distinct  and  mutual 
.covenants,  and  that  there  may  be  several  actions  brought  for  them: 
and  it  is  not  necessary  to  give  notice  of  the  number  of  men  raised,  for  the 
number  is  known  to  be  .500;  and  the  time  for  the  shipping  to  be  ready  is 
also  known  by  the  covenants;  and  you  have  your  remedy  against  him  if 
he  raise  not  the  men:  as  he  hath  against  you  for  not  providing  the  ship- 
ping." "■ 

By  the  words  "several  actions"  is  meant  that  the  breach 
of  either  covenant  was  a  separate  cause  of  action,  each  being 
an  absolute  promise,  independent  of  the  other. 

Modern  decisions  incline  against  the  construction  of  prom- 
ises as  independent  of  one  another.  Where  a  time  is  definitely 
fixed  for  the  performance  of  one  promise  and  no  date  as- 
signed for  the  performance  by  the  other  —  HA  and  X  agree 
that  A  will  buy  X's  property  and  pay  for  it  on  a  certain  day 
and  no  day  is  fixed  for  the  conveyance  by  X  —  then  X  may 
sue  for  the  money  in  default  of  payment  on  the  day  named, 
and  need  not  aver  that  he  has  conveyed  or  offered  to  convey 
the  lands.*  But  on  the  whole  it  is  safe  to  say  that,  in  the  ab- 
sence of  clear  indications  to  the  contrary,  promises,  each  of 
which  forms  the  whole  consideration  for  the  other,  will  be 
held  to  be  concurrent  conditions.' 

385.  Concurrent  conditions  or  dependent  promises.  These 
are  the  antithesis  of  absolute  promises.  In  the  contract  for 
the  sale  of  goods,  the  rule  of  common  law,  now  embodied 
in  the  Sale  of  Goods  Act,"  was  that,  unless  otherwise  agreed, 
delivery  of  the  goods  and  payment  of  the  price  are  concurrent 
conditions. 

Morton  agreed  to  buy  a  certain  quantity  of  corn  from  Lamb 
at  a  fixed  price,  the  corn  to  be  delivered  in  one  month.  It 
was  not  delivered,  and  Morton  sued  for  damages,  alleging 
that  he  had  been  always  ready  and  willing  to  receive  the  corn. 
But  the  court  held  that  this  was  not  enough  to  make  a  cause 
of  action.  He  should  have  alleged  that  he  was  always  ready 
and  willing  to  pay  for  the  corn;  he  might,  for  aught  that 

a  Ware  v.  Chappell,  Style,  186.  6  Mattock  «.  Kinglake,  10  A.  &  E.  50. 

<=  56  &  57  Vtct.  c.  71,  §  28. 

'  Whether  promises  are  dependent  or  independent  is  a  question  of 
intention  to  be  gathered  from  a  consideration  of  the  whole  contract.  Loud 
V.  Pomona  Land  Co.,  153  U.  S.  564;  Brusie  v.  Peck  Bros.,  14  U.  S.  App. 
21,  H.  &  W.  682;  Griggs  v.  Moors,  168  Mass.  354. 
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appeared  on  the  pleadings,  have  discharged  the  defendant 
by  his  non-readiness  to  pay." ' 
Thus  Bayley,  J.,  in  Bloxam  v.  Sanders,"  says:  — 

"Where  goods  are  sold,  and  nothing  is  said  as  to  the  time  of  the  delivery 
or  the  time  of  payment,  and  everything  the  seUer  has  to  do  with  them 
is  complete,  the  property  vests  in  the  buyer,  so  as  to  subject  him  to 
the  risk  of  any  accident  which  may  happen  to  the  goods,  and  the  seller  is 
liable  to  deliver  them  whenever  they  are  demanded  upon  payment  of  the  price; 
but  the  buyer  has  no  right  to  have  possession  of  the  goods  till  he  pays  the 
price."  ' 

Divisible  promises  and  virtiMl  failure  of  consideration 

386.  Divisible  promises.  We  now  come  to  cases  in  which 
it  is  alleged  by  one  party  to  a  contract  that  he  is  discharged 
from  the  performance  of  his  part  by  the  fact  that  the  other 
party  has  failed  to  do  his,  either  wholly  or  to  such  an  extent 
as  to  defeat  the  objects  for  which  the  contract  was  made. 

It  is  plain  that  a  total  failure  by  A  to  do  that  which  was 
the  entire  consideration  for  the  promise  of  X,  and  which 
should  have  been  done  before  the  performance  of  X's  promise 
fell  due,  will  exonerate  X.  But  it  may  be  that  A  has  done 
something,  though  not  all  that  he  promised.  Or  the  per- 
formance of  a  contract  may  extend  over  a  considerable  time 
during  which  something  has  to  be  done  by  both  parties,  as  in 
the  case  of  delivery  of  goods  and  payment  of  their  price  by 
installments.  In  these  cases  we  have  to  consider  whether  one 
party  has  so  far  made  default  that  the  consideration  for  which 
the  other  gave  his  promise  has  wholly  failed. 

387.  Delivery  and  payment  by  installments.  The  best  illus- 
trations of  divisible  promises  are  to  be  foxmd  in  contracts 
to  receive  and  pay  for  goods  by  installments.  Where  the 
installments  are  numerous,  extending  over  a  considerable 
period  of  time,  a  default  either  of  delivery  or  payment  would 
not  appear  to  discharge  the  contract,  though  it  must  neces- 
sarily give  rise  to  an  action  for  damages. 

In  Simpson  v.  Crippin '  it  was  agreed  that  6000  to  8000  tons 
of  coal  should  be  delivered  in  twelve  monthly  installments, 

»  Morton  D.Lamb,  7  T.R.  125.  !>  4  B.  &  C.  941,  at  p.  948.  «  L.  E.  8  Q.  B.  14. 

'  Dunham  v.  Pettee,  8  N.  Y.  508.  But  upon  demand  of  goods  and  refusal 
to  deliver,  an  actual  tender  of  the  price  is  not  necessary  where  it  would  be 
an  idle  ceremony.  Wheeler  v.  Garcia,  40  N.  Y.  584. 

2  Tipton  V.  Feitner,  20  N.  Y.  423;  Allen  v.  Hartfield,  76  111.  358;  Hap- 
good  V.  Shaw,  105  Mass.  276. 
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the  buyer  to  send  wagons  to  receive  them:  the  buyer  sent 
wagons  for  only  158  tons  in  the  first  month,  but  the  seller 
was  not  held  entitled  to  rescind  the  contract. 

In  Freeth  v.  Burr"  there  was  a  failure  to  pay  for  one  in- 
stallment of  several  deliveries  of  iron,  under  an  erroneous 
impression  on  the  part  of  the  buyer  that  he  was  entitled  to 
withhold  payment  as  a  set-off  against  damages  for  non- 
delivery of  an  earlier  installment.  In  the  Mersey  Steel  and 
Iron  Co.  V.  Naylor  *  there  was  a  similar  failure  to  pay  for  an 
installment  under  an  impression  that  the  appellant  company 
having  gone  into  liquidation  there  was  no  one  to  whom  pay- 
ment could  safely  be  made  at  the  time  the  installment  fell 
due.  In  neither  case  was  the  seller  held  entitled  to  repudiate 
the  contract  by  reason  of  the  default. 

On  the  other  hand,  where  iron  was  to  be  delivered  in  four 
monthly  installments  of  about  150  tons  each,  a  failure  to  deliver 
more  than  21  tons  in  the  first  month  was  held  to  discharge 
the  buyer." 

Again,  where  2,000  tons  of  iron  were  to  be  delivered  in  three 
monthly  installments,  failure  to  accept  any  during  the  first 
month  discharged  the  seller." 

The  question  to  be  answered  in  all  these  cases  is  one  of 
fact;  the  answer  must  depend  on  the  circumstances  of  each 
case.*  The  question  assumes  one  of  two  forms  —  does  the 
failure  of  performance  amount  to  a  renunciation  on  his  part 
who  makes  default?  or  does  it  go  so  far  to  the  root  of  the 
contract  as  to  entitle  the  other  to  say,  "I  have  lost  aU  that 
I  cared  to  obtain  under  this  contract;  further  performance 
cannot  make  good  the  past  default"?  ' 

"  L.  E.  9  C.  p.  208.  ">  9  App.  Ca.  434. 

<:  Hoare  v.  Rennie,  5  H.  &  N.  19.  <*  Honck  v.  MuUer,  7  Q.'  B.  D.  92. 

£  This  is  substantially  the  mode  in  wbieh  the  legislature  has  stated  the  problem  in 
the  Sale  of  Goods  Act,  §  31.   See  Chalmers,  Sale  of  Goods  Act,  p.  73. 

'  The  English  and  American  cases  are  fully  reviewed  in  Norrington  v. 
Wright,  115  U.  S.  188,  H.  &  W.  584,  and  the  conclusion  is  reached  that 
such  contracts  are  entire ;  that  the  subsidiary  provisions  as  to  periodical 
delivery  or  payment  do  not  render  the  contract  divisible ;  and  that  the 
seller's  failure  to  ship  or  deliver  one  installment  gives  the  buyer  the  right 
to  rescind  the  contract.  The  case  of  Hoare  v.  Eennie  is  approved  as  ap- 
plicable to  such  a  state  of  facts,  and  Simpson  v.  Crippin  is  disapproved. 
To  the  same  effect  are  King  Philip  Mills  v.  Slater,  12  R.  I.  82,  which  speaks 
of  Simpson  v.  Crippin  as  "a  strained  construction"  and  expressly  disap- 
proves it;  Pope  V.  Porter,  102  N.  Y.  366,  which  expressly  adopts  the  rea- 
soning and  conclusion  of  Norrington  v.  Wright.    If  the  vendee  elects  to 
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The  answer  to  the  question  may  be  provided  by  the  parties 
themselves.  The  party  who  makes  the  default  may  so  act  as 
to  leave  no  doubt  that  he  will  not  or  cannot  carry  out  the 
contract  according  to  its  terms."  ' 

Or  again,  the  parties  may  expressly  agree  that  though  the 
promises  on  both  sides  are  in  their  nature  divisible,  nothing 
shall  be  paid  on  one  side  until  after  entire  performance  has 
taken  place  on  the  other.  In  such  case  the  courts  are  relieved 
of  the  task  of  interpretation." 

388.  Incomplete  performance.  But  the  difficulty  may  pre- 
sent itself  in  other  forms.  In  a  charter-party  containing  a 
promise  to  load  a  complete  cargo  the  contract  is  not  discharged 
because  the  cargo  loaded  is  not  complete.  The  charterer 
must  pay  freight  for  so  much  as  has  been  dehvered. 

"  The  delivery  of  the  cargo  is  in  its  nature  divisibk,  and  therefore  I  think 
it  is  not  a  condition  precedent,  but  the  plaintiff  is  entitled  to  recover  freight 
in  proportion  to  the  extent  of  such  delivery;  leaving  the  defendant  to  his 
remedy  in  damages  for  the  short  delivery."  " 

Again,  a  term  in  a  contract  of  charter-party  that  a  ship 
should  arrive  at  a  certain  place  at  a  certain  day,  or  should  use 

=  Withers  J).  Eej-nolds,  2  B.  &  A.  882;  Bloomer  v.  Bernstein,  L.  R.  9  C.  P.  588. 
<>  Cutter  V.  Powell,  6  T.  E.  320.  "  Ritchie  v.  Atkinson,  10  East,  308. 

sue  for  breach  of  contract  upon  the  refusal  of  the  vendor  to  complete  the 
deliveries,  he  has  but  one  cause  of  action  and  cannot  sue  successively  for 
breach  of  each  remaining  installment.  Pakas  v.  Hollingshead,  184  N.  Y. 
211  (but  see  the  dissenting  opinion,  and  see  p.  361,  note  2,  ante). 

To  the  contrary  is  Gerli  v.  Poidebard  Silk  Mfg.  Co.,  57  N.  J.  L.  432,  H. 
&  W.  859,  where  the  court  holds  such  contracts  severable,  and  rejects 
the  doctrine  that  a  breach  as  to  the  delivery  of  the  first  installment  stands 
on  any  different  footing  from  a  breach  as  to  any  subsequent  installment; 
and  see  Myer  v.  Wheeler,  65  Iowa,  390.  These  cases  of  delivery  by  install- 
ments are  to  be  distinguished  from  cases  where  the  contract  is  divisible 
because  the  consideration  is  apportioned  to  different  items.  Ming  r.  Corbin, 
142  N.  Y.  334;  Gill  v.  Johnstown  Lumber  Co.,  151  Pa.  St.  534;  Wooten  v. 
Walters,  110  N.  C.  251. 

Where  a  contract  is  to  be  paid  by  installments,  the  non-payment  of  one 
installment  as  it  falls  due  will  excuse  further  performance  by  the  other 
party.  Phillips  v.  Seymour,  91  U.  S.  646;  Graf  v.  Cunningham,  109  N.  Y. 
369;  Thomas  v.  Stewart,  132  N.  Y.  580;  Kokomo  Strawboard  Co.  v.  Inman, 
134  N.  Y.  92;  Rugg  v.  Moore,  110  Pa.  St.  236;  Hess  v.  Dawson,  149  111. 
138.  Contra :  Blackburn  v.  Reilly,  47  N.  J.  L.  290.  It  seems  in  such  cases 
that  the  party  not  in  default  may  stop  further  performance  and  recover 
for  work  or  goods  already  furnished,  but  may  not  recover  loss  of  profits 
on  the  portion  of  the  contract  he  elects  not  to  perform.  Wharton  v.  Winch, 
140  N.  Y.  287;  Keeler  v.  Clifford,  165  111.  544;  Beatty  v.  Howe  Lumber 
Co.,  77  Minn.  272. 

'  Gibney  v.  Curtis,  61  Md.  192;   Bolhnan  v.  Burt,  61  Md.  415. 
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all  due  diligence  to  arrive  as  soon  as  possible,  is  one  which 
admits  of  greater  or  less  failure  in  performance,  and  accord- 
ing to  the  circumstances  such  failure  may  or  may  not  dis- 
charge the  charterer. 

"  Not  arriving  witli  due  diligence  or  at  a  day  named  is  the  subject  of  a 
cross-action  only.  But  not  arriving  in  time  for  the  voyage  contemplated, 
but  at  such  a  time  that  it  is  frustrated,  is  not  only  a  breach  of  contract  but 
discharges  the  charterer."  »  ' 

389.  Sale  of  goods.  The  contract  for  the  sale  of  goods 
furnishes  further  illustrations,  though  the  matter  is  some- 
what complicated  by  the  distinction  between  the  bargain 
and  sale  of  specific  goods  and  the  executory  contract  of  sale. 

(1)  Failure  of  consideration,  where  goods  are  not  specific. 
In  a  contract  for  the  sale  of  goods  which  are  not  specific 
the  buyer  may  protect  himself  by  express  conditions  precedent 
as  to  quality  and  fitness  of  the  goods,  and  with  these  we  are 
not  here  concerned.  But  he  is  also  protected  by  implied 
conditions  which  secure  him,  if  he  has  been  unable  to  inspect 
the  goods,  from  being  required  to  accept  an  article  different 
to  that  which  he  bargained  for,  or  practically  worthless  and 
unmarketable.*  ^ 

The  common  law  on  this  subject  has  now  been  superseded 
by  the  Sale  of  Goods  Act,  §§  13, 14.  Where  goods  are  sold 
by  description  there  is  an  implied  condition  that  they  should 
correspond  to  the  description ;  ° '  where  they  are  bought  for 
a  particular  purpose  communicated  by  the  buyer  to  the  seller 
there  is  an  implied  condition  that  they  are  reasonably  fit  for 
that  purpose :  *  where  the  buyer  has  no  opportunity  of  exam- 

■»  Jackson  ».  Union  Marine  Insurance  Co.,  L.  E.  10  C.  P.  148. 

'  Jones  II.  Just,  L.  R.  3  Q.  B.  205. 

'  Chalmers,  Sale  of  Goods  Act,  pp.  32,  33.  Where  the  sale  is  by  sample  and  the 
contract  contains  a  description  of  the  article  sold,  the  description  and  not  the  sample 
is  the  test  of  performance.  If  sample  and  description  differ,  the  buyer  may  reject 
the  goods,  though  they  correspond  with  the  sample  if  they  do  not  correspond  with  the 
description.  Nichol  v.  Godts,  10  Ex.  191. 

'  Porteous  v.  Williams,  115  N.  Y.  116;  Fearing  v.  Cheeseman,  3  Cliff. 
(U.  S.  C.  C.)  91 ;  Wood  v.  Hubbard,  62  Fed.  Rep.  753.  A  promise  to  carry 
plaintiff  in  a  particular  vessel  is  a  minor  part  of  the  contract;  if  the  per- 
formance of  that  becomes  impracticable  the  carrier  must  use  due  diligence 
to  provide  other  suitable  means  of  performance.  Williams  v.  Vanderbilt, 
28  N.  Y.  217. 

'  Pope  V.  Allis,  115  U.  S.  363,  H.  &  W.  595. 

'  Pope  V.  Allis,  supra;  Bach  v.  Levy,  101  N.  Y.  511. 

«  Kellogg  Bridge  Co.  v.  Hamilton,  110  U.  S.  108;  Rodgers  v.  Niles. 
11  Oh.  St.  48. 
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ining  the  goods  there  is  an  implied  condition  that  they  are  of 
a  merchantable  quality.' 

These  "implied  conditions"  "  go  to  the  root  of  performance, 
and  their  non-fulfillment  is  a  virtual  failure  of  consideration. 
If  A  agrees  to  buy  beef  of  X  the  contract  is  not  performed  by 
the  supply  of  mutton,  or  of  an  article  unfit  for  human  food.^ 

(2)  Where  the  goods  are  specific.  Where  specific  goods  are 
sold,  that  is  to  say,  "goods  identified  and  agreed  upon  at 
the  time  the  contract  of  sale  is  made,"  the  property  passes 
to  the  buyer;  he  cannot  thereafter  reject  the  goods  for  non- 
conformity to  the  description  given  at  the  time  of  sale.'  He 
is  left  to  obtain  such  damages  as  he  may  have  suffered  by 
the  seller's  default;  and  this,  if  the  goods  should  prove 
wholly  valueless,  may  represent  the  whole  amount  of  the 
price  paid." 

The  position  of  the  buyer  is  the  same  if  he  has  accepted 
goods  which  at  the  time  of  the  sale  were  not  specific,  and 
which  he  might  therefore  have  rejected  if  their  worthlessness 
had  been  apparent.  Such  would  be  the  case  of  seed  sold  as 
"new  growing  seed,"  which  turned  out  wholly  unproductive 
when  sown.  The  buyer  in  such  a  case  was  held  entitled  to 
recover  the  whole  price."  * 

Where  the  property  in  the  goods  has  not  passed  to  the 
buyer  he  is  discharged  by  failure  of  any  of  the  "implied  con- 
ditions," that  is,  by  virtual  failure  of  consideration.  He  may 
reject  the  goods,  and  may  further  bring  an  action  for  such 
damage  as  he  has  sustained.' 

"  This  section  of  the  Act  has  happily  superseded  the  use,  for  this  purpose,  of  the 
term  "  implied  warranty,"  a  use  long  ago  emphatically  condemned  by  Lord  Abinger 
(Chanter  t>.  Hopkins,  4  M.  &  W.  404),  though  it  survived  till  1894,  to  the  confusion  of 
all  terminology  relating  to  the  contract  of  sale.  I  have  not  thought  it  right  to  discuss 
the  numerous  cases  which  illustrate  the  interpretation  of  this  section.  They  are  really  a 
part  of  the  law  of  sale  of  goods. 

6  56  &  57  Vict.  c.  71,  §  53.    Bostock  v.  Nicholson  [1904],  1  K.  B.  at  p.  741. 

0  Poulton  V.  Lattimore,  9  B.  &  C.  259. 

'  Murchie  v.  Cornell,  155  Mass.  60 ;  English  v.  Spokane  Comm.  Co., 
57  Fed.  Rep.  451. 

'  Hoover  v.  Peters,  18  Mich.  51. 

'  But  see  contra  where  no  practicable  examination  at  the  time  of  the 
sale  will  disclose  the  true  character  of  the  article,  Hawkins  v.  Pemberton, 
51  N.  Y.  198;  Henshaw  v.  Robins,  9  Met.  (Mass.)  83;  Jones  v.  George, 
61  Tex.  345;  Wolcott  v.  Mount,  36  N.  J.  L.  262,  H.  &  W.  598. 

*  Wolcott  V.  Mount,  supra. 

"  Taylor  v.  Saxe,  134  N.  Y.  67.  He  is  under  no  duty  to  return  the  goods. 
Starr  v.  Torrey,  22  N.  J.  L.  190.  Whether  the  buyer  must  reject  the  goods 
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Where  the  property  in  the  goods  has  passed  to  the  buyer 
he  is  not  discharged  though  the  goods  turn  out  to  be  worthless; 
he  must  keep  the  goods,  but  he  may  bring  an  action  for  money 
paid  under  the  contract  in  so  far  as  it  is  in  excess  of  the  value 
of  the  goods,  and  for  any  further  damage  occasioned  by  the 
breach  of  warranty."  ' 

Conditions  and  warranties,  or  vital  and  subsidiary  promises 
390.  Vital  and  non-vital  terms.  We  have  now  dealt  with 
promises  which  admit  of  more  or  less  complete  performance; 
when  default  is  made  on  one  side,  the  courts  must  determine 
whether  or  no  that  default  amounts  to  a  renunciation  of 
the  contract  by  the  party  making  it,  or  so  frustrates  the 
objects  of  the  contract  as  to  discharge  the  party  injured 
from  his  liabilities. 

But  contracts  are  often  made  up  of  various  statements  and 
promises  on  both  sides,  differing  in  character  and  in  impor- 
tance; the  parties  may  regard  some  of  these  as  vital,  others  as 
subsidiary,  or  collateral  to  the  main  purpose  of  the  contract. 
Where  one  of  these  is  broken  the  court  must  discover,  from 
the  tenor  of  the  contract  or  the  expressed  intention  of  the 
parties,  whether  the  broken  term  was  vital  or  not. 

If  the  parties  regarded  the  term  as  essential,  it  is  a  con- 
dition: its  failure  discharges  the  contract.  If  they  did  not 
regard  it  as  essential,  it  is  a  warranty:  its  failure  can  only 

«  Street  v.  Blay,  2  B.  &  A.  456. 

in  order  to  take  advantage  of  the  breach  of  the  condition,  the  American 
cases  do  not  agree.  It  is  held  on  the  one  hand  that  he  has  an  election 
either  to  reject  the  goods  and  recover  damages  for  breach  of  the  con- 
tract to  deliver,  or  to  accept  the  goods  and  recover  damages  for  the  breach 
of  the  implied  warranty.  Pope  v.  Allis,  supra;  English  v.  Spokane  Comm. 
Co.,  57  Fed.  Rep.  451;  Wolcott  v.  Mount,  supra;  Morse  v.  Moore,  83  Me.  473. 
On  the  other  hand,  it  is  held  that  the  implied  condition  or  warranty  will 
not  survive  the  acceptance  of  the  goods.  Haase  v.  Nonnemacher,  21  Minn. 
486 ;  McClure  v.  Jefferson,  85  Wis.  208.  In  New  York  an  implied  con- 
dition or  warranty  arising  from  sale  by  description  will  not  survive  ac- 
ceptance. Coplay  Iron  Co.  v.  Pope,  108  N.  Y.  232,  H.  &  W.  597;  though 
one  arising  from  sale  by  sample  wiU  survive.  Zabriskie  v.  Central  Vt.  R., 
131  N.  Y.  72. 

'  Whether  upon  breach  of  an  express  warranty  in  an  executed  sale  the 
buyer  may  return  the  goods,  or  must  be  confined  to  an  action  for  the 
breach,  the  cases  are  not  agreed.  That  he  may  not  rescind,  see  Freyman  v. 
Knecht,  78  Pa.  St.  141,  H.  &  W.  607,  and  note,  and  see  4  Col.  Law  Rev.  1, 
265.  That  he  may  rescind  see  Bryant  v.  Isburgh,  13  Gray  (Mass.)  607,  H.  & 
W.  609,  and  note,  and  see  16  Harv.  Law  Rev.  465  and  4  Col.  Law  Rev.  195. 
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give  rise  to  an  action  for  such  damages  as  have  been  sustained 
by  the  failure  of  that  particular  term.' 

A  condition  precedent,  in  this  sense,  may  be  defined  as  a 
statement  or  promise,  the  untruth  or  failure  of  which  dis- 
charges the  contract. 

A  warranty  is  a  more  or  less  unqualified  promise  of  in- 
demnity against  a  failure  in  the  performance  of  a  term  in 
the  contract." 

Warranty  and  condition  alike  are  parts,  and  only  parts,  of 
a  contract  consisting  in  various  terms. 

391.  Vital  terms  (or  conditions).  Bearing  in  mind  that 
a  condition  may  assume  the  form  either  of  a  statement  or  of 
a  promise,  we  find  a  good  illustration  of  such  a  vital  term 
in  Behn  v.  Burness,"  where  a  ship  was  stated  in  the  contract 
of  charter-party  to  be  "  now  in  the  port  of  Amsterdam,"  and 
the  fact  that  the  ship  was  not  in  that  port  at  the  date  of  the 
contract  discharged  the  charterer.^ 

A  promise  vital  to  the  contract  is  illustrated  by  the  case  of 
Glaholm  v.  Hays."  A  vessel  was  chartered  to  go  from  Eng- 
land to  Trieste  and  there  load  a  cargo,  and  the  charter-party 
contained  this  clause :  "  the  vessel  to  sail  from  England  on 
or  before  the  4th  day  of  February  next."  The  vessel  did 
not  sail  for  some  days  after  the  4th  of  February,  and  on  its 
arrival  at  Trieste  the  charterer  refused  to  load  a  cargo  and 
repudiated  the  contract.  The  judgment  of  the  court  was  thus 
expressed:  — 

"Whether  a  particular  clause  in  a  charter-party  shall  be  held  to  be  a 
condition  upon  the  non-performance  of  which  by  the  one  party  the  other 
is  at  liberty  to  abandon  the  contract  and  consider  it  at  an  end,  or  whether 
it  amounts  to  an  agreement  only,  the  breach  whereof  is  to  be  recompensed 
by  an  action  for  damages,  must  depend  upon  the  intention  of  the  parties, 
to  be  collected  in  each  particular  case  from  the  terms  of  the  agreement 
itself ,  and  from  the  subject-matter  to  which  it  relates.  .  .  .  Upon  the  whole, 
we  think  the  intention  of  the  parties  to  this  contract  sufficiently  appears 

"  This  view  of  the  distinction  between  condition  and  warranty  is  substantially 
adopted  in  tlie  Sale  of  Goods  Act  1893,  so  far  as  that  particular  species  of  contract 
is  concerned.    See  §§  10-15,  and  Chalmers,  Sale  of  Goods  Act,  Appendix  ii. 

bSB.&S.lbl.  c2M.  &G.257. 

'  See  Professor  Burdick's  discussion  of  these  terms  in  1  Col.  Law  Rev. 
71.  The  distinction  taken  by  the  author  would  find  no  support  in  those 
American  cases  which  permit  rescission  of  an  executed  contract  of  sale 
for  the  breach  of  an  express  warranty,  for  in  such  a  case  the  warranty 
is  a  vital  term.     See  preceding  note. 

2  Davison  v.  Von  Lingen,  113  U.  S.  40,  H.  &  W.  265. 
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to  have  been,  to  insure  the  ship's  sailing  at  latest  by  the  4th  of  February, 
and  that  the  only  mode  of  effecting  this  is  by  holding  the  clause  in  ques- 
tion to  have  been  a  condition  precedent."  "■ ' 

392.  Non-vital  terms  (or  warranties).  The  nature  of  a 
warranty  as  compared  with  a  condition  precedent  is  illus- 
trated by  the  case  of  Bettini  v.  Gye."  Bettini  entered  into  a 
contract  with  Gye,  director  of  the  ItaUan  Opera  in  London, 
for  the  exclusive  use  of  his  services  as  a  singer  in  operas  and 
concerts  for  a  considerable  time  and  on  a  number  of  terms. 
Among  these  terms  was  an  undertaking  that  he  would  be 
in  London  six  days  at  least  before  the  commencement  of 
his  engagement,  for  rehearsals.  He  only  arrived  two  days 
before  his  engagement  commenced,  and  Gye  thereupon  threw 
up  the  contract. 

Blackburn,  J.,  in  delivering  the  judgment  of  the  court 
described  the  process  by  which  the  true  meaning  of  such 
tenns  in  contracts  is  ascertained. 

First,  he  asks,  does  the  contract  give  any  indication  of  the 
intention  of  the  parties? 

"  Parties  may  think  some  matter,  apparently  of  very  little  importance, 
essential;  and  if  they  sufficiently  express  an  intention  to  make  the  literal 
fulfillment  of  such  a  thing  a  condition  precedent,  it  will  be  one:  or  they 
may  think  that  the  performance  of  some  matter  apparently  of  essential 
importance  and  prima  facie  a  condition  precedent  is  not  really  vital,  and 
may  be  compensated  for  in  damages,  and  if  they  sufficiently  expressed 
such  an  intention,  it  will  not  be  a  condition  precedent."  " 

He  finds  in  the  contract  no  such  expression  of  the  intention 
of  the  parties;  this  being  so,  the  interpretation  of  the  dis- 
puted term  remained  for  the  court.  It  was  held  that  the 
term  as  to  rehearsals  was  not  vital  to  the  contract,  and  was 
not  a  condition  precedent:  its  breach  did  not  operate  as  a 
discharge  and  could  be  compensated  by  damages.^ 

393,  Warranty:  different  senses  in  which  term  used.  I  have 
called  a  warranty  "  a  more  or  less  unqualified  promise." 
The  phrase  can  be  illustrated  by  the  contract  between  a  rail- 
way company  and  its  passengers.    It  is  sometimes  said  that 

«  Glaholm  v.  Hays,  2  M.  &  G.  268.     ^  1 Q.  B.  D.  183.     -  Bettini  v.  Gye,  1 Q.  B.  D.  187. 

'  Lowber  v.  Bangs,  2  Wall.  (U.  S.)  728,  where  a  promise  that  a  vessel 
shall  proceed  "with  all  possible  despatch"  was  held  vital.  See  ante,  sec. 
388,  note. 

'  Weintz  v.  Hafner,  78  111.  27 ;  Kckens  v.  Bozell,  11  Ind.  275 ;  Boyle 
V.  Guysinger,  12  Ind.  273.  See  Mill-Dam  Foundery  v.  Hovey,  21  Pick. 
(Mass.)  417,  444.  But  American  courts  would  be  very  imlikely  to  call 
these  non-vital  terms  warranties. 
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a  railway  company  as  a  common  carrier  warrants  the  safety 
of  a  passenger's  luggage,  but  does  not  warrant  his  punctual 
arrival  at  his  destination  in  accordance  with  its  time  tables. 
In  the  true  use  of  the  term  warranty,  as  distinct  from  cori- 
dition,  the  company  warrants  the  one  just  as  much  as  it 
warrants  the  other.  In  each  case  it  makes  a  promise  sub- 
sidiary to  the  entire  contract,  but  in  the  case  of  the  luggage 
its  promise  is  qualified  only  by  the  excepted  risks  mcident 
to  the  contract  of  a  common  carrier;"  in  the  case  of  the  time 
table  its  promise  amounts  to  no  more  than  an  undertaking 
to  use  reasonable  diligence  to  insure  punctuality.*  The 
answer  to  the  question  whether  a  promise  is  or  is  not  a  war- 
ranty does  not  depend  on  the  greater  or  less  degree  of  dili- 
gence which  is  exacted  or  undertaken  in  the  performance 
of  it,  but  on  the  mode  in  which  the  breach  of  it  affects  the 
liabilities  of  the  other  party. 

It  is  right  to  observe  that  the  word  warranty  is  used  in  a 
great  variety  of  senses,"  and  that  in  marine  and  life  insurance 

"  Richards  v.  L.  B.  &  S.  C.  Railway  Co.,  7  C.  B.  839. 

i  Le  Blanche  «i.  L.  &  N.  W.  Railway  Co.,  1 C.  P.  D.  286. 

"  For  the  purposes  of  the  contract  for  the  sale  of  goods  the  sense  in  which  I  have 
used  the  word  warranty  is  adopted  in  the  Sale  of  Goods  Act,  §  62,  but  it  may  be 
worth  setting  out  some  of  the  uses  of  the  term  to  be  found  in  the  Reports :  — 

(1)  It  is  used  as  equivalent  to  a  condition  precedent  in  the  sense  of  a  descriptive 
statement  vital  to  the  contract.    Behn  e.  Burness,  3  B.  &  S.  751. 

(2)  It  is  used  as  equivalent  to  a  condition  precedent  in  the  sense  of  a  promise  vitaj 
to  the  contract.    Behn  ».  Burness. 

(3)  It  is  used  as  meaning  a  condition  the  breach  of  which  has  been  acquiesced  in 
and  which  therefore  forms  a  cause  of  action  but  does  not  create  a  discharge.  Behn  v. 
Burness. 

(4)  In  relation  to  the  sale  of  goods  it  is  used  as  an  independent  subsidiary  promise, 
"collateral  to  the  main  object  of  the  contract,  the  breach  of  which  gives  rise  to  a  claim 
for  damages,  but  not  to  a  right  to  reject  the  goods."  Chanter  v.  Hopkins,  1  M.  &  W. 
404. 

(5)  In  relation  to  the  sale  of  goods,  warranty  is  used  for  an  express  promise  that  an 
article  shall  answer  a  particular  standard  of  quality  ;  and  this  promise  is  a  condition 
until  the  sale  is  executed,  a  warranty  after  it  is  executed.  Street  v.  Blay,  2  B.  &  A. 
466. 

(6 )  Implied  warranty  is  a  term  used  very  often  in  such  a  sense  as  to  amount  to  a  repe- 
tition by  implication  of  the  express  undertaking  of  one  of  the  contracting  parties.  Thus 
there  was  said  to  be  an  implied  warranty  in  an  executory  contract  of  sale  that  goods 
shall  answer  to  their  specific  description  and  be  of  a  merchantable  quality.  This  is  now 
an  implied  condition.     Sale  of  Goods  Act,  §§  13, 14.    Jones  e.  Just,  L.  R.  3  Q.  B.  197- 

Implied  warranty  of  seaworthiness  is  a  condition  of  the  same  character.  It  is  an  un- 
dertaking, which  is  implied  in  every  policy  of  marine  insurance,  that  the  vessel  insured 
shall  be  reasonably  fit  "  as  to  repairs,  equipment,  and  crew,  and  in  all  other  respects,  to 
encounter  the  ordinary  perils  of  the  voyage  insured  at  the  time  of  sailing  upon  it." 
Dixon  e.  Sadler,  6  M.  &  W.  414. 

Implied  warranty  of  title  has  been  a  vexed  question,  and  there  are  conflicting  cases 
(Eicholz  1).  Bannister,  17  C.  B.,  N.  S.  708  ;  Baguely  v.  Hawley,  L.  R.  2  C.  P.  625).    In 
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the  term  is  not  unfrequently  convertible  with  condition.  In 
a  case  where  the  insured  "warranted  and  agreed  that  he  would 
not  commit  suicide,  sane  or  insane,  during  the  year,"  the 
court  asked  "whether  that  statement,  which  purports  to  be 
a  'warranty,'  has  the  effect  of  a  'condition,'  a  sense  in  which 
the  word  warranty  is  often  used  in  relation  to  contracts  of 
insurance:"  and  held  that  it  was  so  used."  But  I  would  sub- 
mit that  its  primary  meaning  is  that  which  I  have  assigned 
to  it.  "A  warranty  is  an  express  or  imphed  statement  of 
something  which  the  party  undertakes  shall  be  a  term  in  the 
contract  and  though  part  of  the  contract  collateral  to  the  ex- 
press object  of  it." " 

394.  Condition  broken  may  be  turned  into  warranty.  One 
cause  of  the  confusion  which  overhangs  the  use  of  the  term 
warranty  arises  from  the  rule  that  a  condition  may  change 
its  character  in  the  course  of  the  performance  of  a  contract; 
a  condition  the  breach  of  which  would  have  effected  a  dis- 
charge if  treated  so  at  once  by  the  promisee,  ceases  to  be  a 
condition  if  he  goes  on  with  the  contract  and  takes  a  benefit 
under  it.   It  is  then  called  a  warranty.''  * 

This  aspect  of  a  condition  precedent  is  pointed  out  by 
Williams,  J.,  in  Behn  v.  Burnessf  where  he  speaks  of  the 
right  of  the  promisee,  in  the  case  of  a  broken  condition,  to 
repudiate  the  contract,  "provided  it  has  not  already  been 
partially  executed  in  his  favor" ;  and  adds  that  if,  after  breach, 

the  contract  of  sale  of  goods,  the  undertaking  for  title  is  now  an  "implied  condition." 
56&57  Vict.u.71,§12. 

Implied  warranty  of  authority  is  the  undertaking  which  a  professed  agent  is  supposed 
to  give  to  the  partj'  with  whom  he  contracts,  that  he  has  the  authority  which  he  pro- 
fesses to  have.  CoUen  v.  Wright,  7  E.  &  B.  301,  8  E.  &  B.  647.  Implied  warranty  of 
possibility  is  a  supposed  undertaking  that  a  promise  is  not  impossible  of  performance. 
Clifford  V.  Watts,  L.  R.  5  C.  P.  577. 

"  Ellinger  ».  Mutual  Life  Ins.  Co.,  [1905]  1  K.  B.  31. 

'  Lord  Abinger,  C.  B.,  in  Chanter  v.  Hopkins,  4  M.  &  W.  404. 

=  Graves  v.  Legg,  9  Ex.  717.  See  56  &  57  Vict.  c.  71,  §§  11,  53,  and  Chalmers,  Sale 
of  Goods  Act,  pp.  27-29,  110,  111. 

d  3  B.  &  S.  756. 

'  In  case  of  the  breach  of  an  implied  condition  in  the  sale  of  goods  the 
buyer  may,  instead  of  rejecting  the  goods,  accept  them  and  sue  as  for  a 
breach  of  warranty.  The  implied  condition  is  said  to  become  a  warranty 
ex  post  faeto.  See  ante,  p.  374,  note  5.  "Whether  the  action  shall  be 
technically  considered  an  action  on  a  warranty,  or  an  action  for  the  non- 
performance of  a  contract,  is  entirely  immaterial."  Wolcott  v.  Mount, 
36  N.  J.  L.  262,  H.  &  W.  598;  Morse  v.  Moore,  83  Me.  473.  Contra:  Coplay 
Iron  Co.  V.  Pope,  108  N.  Y.  232,  H.  &  W.  597  (but  see  Bierman  v.  City 
Mills  Co.,  151  N.  Y.  482). 
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the  promisee  continues  to  accept  performance,  the  condi- 
tion loses  its  effect  as  such,  and  becomes  a  warranty  in  the 
sense  that  it  can  only  be  used  as  a  means  of  recovering  damages. 
The  case  of  Pust  v.  Dovne'^  illustrates  this  rule.  A  vessel 
was  chartered  for  a  voyage  to  Sydney;  the  charterer  promised 
to  pay  £1550  in  full  for  this  use  of  the  vessel  on  condition 
of  her  taking  a  cargo  of  not  less  than  1000  tons  weight  and 
measurement.  He  had  the  use  of  the  vessel  as  agreed  upon; 
but  she  was  not  capable  of  holding  so  large  a  cargo  as  had 
been  made  a  condition  of  the  contract.  He  refused  to  pay  the 
sum  agreed  upon,  pleading  the  breach  of  this  condition.  The 
term  in  the  contract  as  to  weight  and  bulk  of  cargo  was  held 
to  have  amounted,  in  its  inception,  to  a  condition.  Black- 
burn, J.,  said:  — 

"  //  when  the  matter  was  still  executory,  the  charterer  had  refused  to  put 
any  goods  on  board,  on  the  ground  that  the  vessel  was  not  of  the  capacity 
for  which  he  had  stipulated,  /  will  not  say  that  he  might  not  have  been  jus- 
tified in  repudiating  the  contract  altogether;  and  in  that  case  the  condition 
would  have  been  a  condition  precedent  in  the  full  sense."  But  he  adds: 
—  "Is  not  this  a  case  in  which  a  substantial  part  of  the  consideration  has 
been  received?  And  to  say  that  the  failure  of  a  single  ton  (which  would 
be  enough  to  support  the  plea)  is  to  prevent  the  defendant  from  being 
compelled  to  pay  anything  at  all,  would  be  deciding  contrary  to  the 
exception  put  in  the  case  of  Behn  v.  Burness." 

§  3.  REMEDIES  FOR  BREACH  OF  CONTRACT 

395  Damages  and  specific  performance.  Having  endeav- 
ored to  ascertain  the  rules  which  govern  the  discharge  of 
contract  by  breach,  it  remains  to  consider  the  remedies  which 
are  open  to  the  person  injured  by  the  breach. 

If  the  contract  be  discharged  by  the  breach,  the  person 
injured  acquires  or  may  acquire,  as  we  have  seen,  three  dis- 
tinct rights:  (1)  a  right  to  be  exonerated  from  further  per- 
formance; (2)  a  right,  if  he  has  done  anything  under  the 
contract,  to  sue  upon  a  quantum  meruit,  a  cause  of  action 
distinct  from  that  arising  out  of  the  original  contract,  and 
based  upon  a  new  contract  originating  in  the  conduct  of  the 
parties;  (3)  a  right  of  action  upon  the  contract,  or  term  of 
the  contract,  broken. 

But  we  have  done  with  breach  of  contract  as  effecting  a 
discharge.  We  may  now  consider  generally  what  are  the 
remedies  open  to  a  person  who  is  injured  by  the  breach  of  a 

"  32  L.  J.  Q.  B.  179. 
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contract  made  with  him,  whether  or  no  that  breach  discharges 
him  from  fm-ther  performance.  The  remedies  are  of  two 
kinds:  he  may  seek  to  obtain  damages  for  the  loss  he  has 
sustained;  or  he  may  seek  to  obtain  a  decree  for  specific 
performance,  or  an  injunction,  to  enforce  the  promised  acts  or 
forbearances  of  the  other  party. 

But  there  is  this  difference  between  the  two  remedies: 
every  breach  of  contract  entitles  the  injured  party  to  damages, 
though  they  be  but  nominal;  but  it  is  only  in  the  case  of 
certain  contracts  and  under  certain  circumstances  that  specific 
performance  or  an  injunction  can  be  obtained. 

The  topic  is  one  which  barely  comes  within  the  scope  of 
this  work:  but  I  will  endeavor  to  state  briefly  some  ele- 
mentary rules  which  govern  the  two  remedies  in  question. 

(i)  Damages 

396.  Damages  should  represent  loss  arising  from  breach. 
When  a  contract  is  broken  and  action  is  brought  upon  it,  — 
the  damages  being  unliquidated,  that  is  to  say  unascertained 
in  the  terms  of  the  contract,  —  how  are  we  to  arrive  at  the 
amount  which  the  plaintiff,  if  successful,  is  entitled  to  recover? 

"The  rule  of  the  common  law  is,  that  where  a  party  sus- 
tains a  loss  by  reason  of  a  breach  of  contract,  he  is,  so  far 
as  money  can  do  it,  to  be  placed  in  the  same  situation,  with 
respect  to  damages,  as  if  the  contract  had  been  performed."  " 

Where  no  loss  accrues  from  the  breach  of  contract,  the 
plaintiff  is  nevertheless  entitled  to  a  verdict,  but  for  nominal 
damages  only,  and  "nominal  damages,  in  fact,  mean  a  sum 
of  money  that  may  be  spoken  of,  but  that  has  no  existence 
in  point  of  quantity."  *'  And  so  in  an  action  for  the  non-pay- 
ment of  a  debt,  where  there  is  no  promise  to  pay  interest  upon 
the  debt,  nothing  more  than  the  sum  due  can  be  recovered; 
for  the  possible  loss  arising  to  the  creditor  from  being  kept 
out  of  his  money  is  not  allowed  to  enter  into  the  considera- 
tion of  the  jury  in  assessing  damages,  unless  it  was  expressly 
stated  at  the  time  of  the  loan  to  be  within  the  contempla- 
tion of  the  parties,  or  unless  an  agreement  to  pay  interest  can 
be  inferred  from  the  course  of  dealing  between  the  parties." 

"  Parke,  B.,  in  Robinson  v.  Harman,  1  Ex.  155. 
'  Maule,  J.,  in  Beaumont  v.  Greathead,  2  C.  B.  499. 
c  In  re  Marquis  of  Anglesey,  [1901]  2  Cli.  (C.  A.)  548. 

'  Barnes  v.  Brown,  130  N.  Y.  372;  Streator  v.  Paxton,  201  Pa.  St.  135. 
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But  by  3  &  4  Will.  IV.  c.  42,  §§  28,  29,  a  jury  may  aUow  interest 
at  the  current  rate  by  way  of  damages  in  all  cases  where  a 
debt  or  sum  certain  was  payable  by  virtue  of  a  written  in- 
strument, or  if  not  so  payable  was  demanded  in  writing  with 
notice  that  interest  would  be  claimed  from  the  date  of  the 
demand.' 

397.  So  far  as  it  was  in  contemplation  of  the  parties.  The 
rule  laid  down  by  Parke,  B.,  in  Robinson  v.  Harman  must  be 
taken  subject  to  considerable  limitations  in  practice. 

The  breach  of  a  contract  may  result  in  losses  which  neither 
party  contemplated,  or  could  contemplate  at  the  time  that 
the  contract  was  entered  into.  In  such  a  case  the  damages 
to  which  the  plaintiff  is  entitled  are  no  more  than  might 
have  been  supposed  by  the  parties  to  be  the  natural  result 
of  a  breach  of  the  contract."  ^  "In  determining  the  measure 
of  damages  —  as  in  determining  the  meaning  of  a  contract 
—  where  the  parties  have  left  the  matter  doubtful  we  ask 
what  would  have  been  in  the  contemplation  of  a  reasonable 
man  when  the  contract  was  made.* ' 

A  special  loss  which  would  not  naturally  and  obviously 
flow  from  the  breach,  must,  if  it  is  to  be  recovered,  be  matter 
of  express  terms  in  the  making  of  the  contract.* 

In  Home  v.  Midland  Railway  Company,"  the  plaintiff  being 
under  contract  to  deliver  shoes  in  London  at  an  unusually 
high  price  by  a  particular  day,  delivered  them  to  the  de- 
fendants to  be  carried,  with  notice  of  the  contract  only  as  to 
the  date  of  delivery.  The  shoes  were  delayed  in  carriage, 
and  were  consequently  rejected  by  the  intending  purchasers. 
The  plaintiff  sought  to  recover,  besides  the  ordinary  loss  for 
delay,  the  difference  between  the  price  at  which  the  shoes 
were  actually  sold  and  that  at  which  they  woiUd  have  been 

»  Hadley  v.  Baxendale,  9  Ex.  354. 
6  Agius  V.  G.  W.  Cdlliery  Co.,  [1899]  1  Q.  B.  413.  "  L.  R.  8  C.  P.  131. 

'  Interest  by  way  of  damages  for  the  wrongful  detention  of  money  is 
generally  allowed  in  this  country.  Curtis  v.  Innerarity,  6  How.  (U.  S.) 
146,  154;  Spalding  v.  Mason,  161  U.  S.  375,  395.  See  13  Cyc.  83-86. 

'  Creamery  Package  Mfg.  Co.  v.  Creamery  Co.,  120  Iowa,  584. 

»  Wolcott  V.  Mount,  36  N.  J.  L.  262,  H.  &  W.  598;  Rochester  Lantern 
Co.  V.  Stiles  &c.  Co.,  135  N.  Y.  209,  H.  &  W.  447;  Allison  v.  Chandler, 
11  Mich.  542;  Pox  v.  Boston  &c.  R.,  148  Mass.  220;  Lonergan  v.  Waldo, 
179  Mass.  135. 

«  Booth  V.  Spuyten  Duyvil  Rolling  Mill  Co.,  60  N.  Y.  487;  Globe  Re- 
fining Co.  V.  Oil  Co.,  190  U.  S.  640. 
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sold  if  they  had  been  punctually  carried.  It  was  held  that 
this  damage  was  not  recoverable,  unless  it  could  be  proved 
that  the  company  undertook  to  be  liable  for  the  exceptional 
loss  which  the  plaintiff  might  suffer  from  an  unpunctual  de- 
livery." ^ 

398.  May  not  be  punitive.  Damages  for  breach  of  contract 
are  by  way  of  compensation  and  not  of  punishment.  Hence 
a  plaintiff  can  never  recover  more  than  such  pecuniary  loss 
as  he  has  sustained,  subject  to  the  above  rules. 

To  this  rule  the  breach  of  promise  of  marriage  is  an  ex- 
ception; in  such  cases  the  feelings  of  the  person  injured  are 
taken  into  account,  in  addition  to  such  pecuniary  loss  as  can 
be  shown  to  have  arisen.*  ^ 

399.  May  be  liquidated.  The  parties  to  a  contract  not  un- 
frequently  assess  the  damages  at  which  they  rate  a  breach 
of  the  contract  by  one  or  both  of  them,  and  introduce  their 
assessment  into  the  terms  of  the  contract.  Under  these  cir- 
cumstances arises  the  distinction  between  penalty  and  liqui- 
dated damages,  which  we  have  already  dealt  with  in  con- 
sidering the  construction  of  contracts.' 

400.  Difficulty  of  assessing  does  not  bar  recovery.  Difficulty 
in  assessing  damages  does  not  disentitle  a  plaintiff  from  having 
an  attempt  made  to  assess  them."  * 

A  manufacturer  was  in  the  habit  of  sending  specimens  of 
his  goods  for  exhibition  to  agricultural  shows,  and  he  made 
a  profit  by  the  practice.     He  intrusted  some  such  goods  to 

"  For  further  illustration  of  this  point  see  Bostock  ».  Nicholson  [1904]  1  K,  B.  725. 
6  Finlay  v.  Chlrney,  20  Q.  B.  D.  at  p.  498. 
"  Robinson  v.  Harman,  1  Ex.  855. 

'  Lynch  v.  Wright,  94  Fed.  Rep.  703. 

2  Thorn  v.  Knapp,  42  N.  Y.  474;  Jacoby  v.  Stark,  205  111.  34:.  So  also 
for  failure  to  furnish  a  wedding  trousseau.  Lewis  v.  Holmes,  109  La. 
1030;  but  see  Coppola  d.  Kraushaar,  102  N.  Y.  App.  Div.  306.  So  also 
for  breach  of  contract  involving  burial  or  care  of  bodies  of  deceased  rela- 
tives. Hale  V.  Bonner,  82  Tex.  33;  Renihan  v.  Wright,  125  Ind.  536.  As 
to  recovery  for  mental  anguish  due  to  non-delivery  of  telegrams,  see  13 
L.  R.  A.  859  n.  and  59  L.  R.  A.  398  n. 

'  See  sec.  347,  ante. 

*  Wakeman  v.  Wheeler  &  Wilson  Mfg.  Co.,  101  N.  Y.  205;  Beeman 
V.  Banta,  118  N.  Y.  538;  Swain  v.  Schieffelin,  134  N.  Y.  471;  United 
States  V.  Behan,  110  U.  S.  338;  Howard  v.  Manufacturing  Co.,  139  U.  S. 
199.  As  to  the  duty  of  the  injured  party  to  use  reasonable  care  not  to 
increase  his  own  damages,  see  Mather  v.  Butler  County,  28  Iowa,  253,  H. 
&  W.  612;  Parsons  v.  Sutton,  66  N.  Y.  92;  Clark  v.  Marsiglia,  1  Denio 
(N.  Y.)  317,  H.  &  W.  572. 
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a  railway  company,  who  promised  the  plaintiff,  under  circum- 
stances which  should  have  brought  his  object  to  their  notice, 
to  deliver  the  goods  at  a  certain  town  on  a  fixed  day.  The 
goods  were  not  delivered  at  the  time  fixed,  and  consequently 
were  late  for  a  show  at  which  they  would  have  been  exhibited. 
It  was  held  that  though  the  ascertainment  of  damages  was 
difficult  and  speculative,  the  difficulty  was  no  reason  for  not 
giving  any  damages  at  all." 

And  further,  the  plaintiff  is  entitled  to  recover  for  pro- 
spective loss  arising  from  a  refusal  by  the  defendant  to  per- 
form a  contract  by  which  the  plaintiff  would  have  profited. 
Thus  where  a  contract  was  made  for  the  supply  of  coal  by 
the  defendants  to  the  plaintiff  by  monthly  installments,  and 
breach  occxu-red  and  action  was  brought  before  the  last  install- 
ment fell  due,  it  was  held  that  the  damages  must  be  calculated 
to  be  the  difference  between  the  contract  price  and  the  market 
price  at  the  date  when  each  installment  should  have  been 
delivered,  and  that  the  loss  arising  from  the  non-delivery 
of  the  last  installment  must  be  calculated  upon  that  basis, 
although  the  time  for  its  delivery  had  not  arrived." ' 

(ii)  Specific  Performance  and  Injunction 

401.  Rules  governing  specific  performance.  Under  certain 
circumstances  a  promise  to  do  a  thing  may  be  enforced  by 
a  decree  for  specific  performance,'  and  an  express  or  im- 
pHed  promise  to  forbear  by  an  injimction.^ 

These  remedies  were  once  exclusively  administered  by  the 
chancery.  They  supplemented  the  remedy  in  damages  offered 
by  the  common  law,  and  were  granted  at  the  discretion  of  the 
chancellor  acting  as  the  administrator  of  the  king's  grace. 

It  will  be  enough  here  to  illustrate  the  two  main  charac- 
teristics of  these  remedies  —  that  they  are  supplementary  — 
that  they  are  discretionary. 

(1)  Where  damages  are  an  adequate  remedy,  specific  per- 
formance will  not  be  granted. 

«  Simpson  v.  L.  &  N.  W.  Railwaj'  Co.,  1  Q.  B.  D.  2T4. 
l>  Roper  V.  Johnson,  L.  R.  8  C.  P.  167. 

'  See  Pakas  v.  HoUingshead,  184  N.  Y.  211. 

'  Adams  v.  Messinger,  147  Mass.  185,  H.  &  W.  613;  Miles  v.  Schmidt, 
168  Mass.  339,  H.  &  W.  799. 

»  Diamond  Match  Co.  v.  Roeber,  106  N.  Y.  473,  H.  &  W.  362;  Cert  v. 
Lassard,  18  Ore.  221,  H.  &  W.  619  ;  Stovall  v.  McCutohen,  107  Ky.-  577, 
H.  &  W.  754. 
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"  The  remedy  by  specific  performance  was  invented,  and  has  been  cau- 
tiously applied,  in  order  to  meet  cases  where  the  ordinary  remedy  by  an 
action  for  damages  is  not  an  adequate  compensation  for  breach  of  con- 
tract. The  jurisdiction  to  compel  specific  performance  has  always  been 
treated  as  discretionary  and  confined  within  well-known  rules."  " 

Damages  may  be  a  very  insufBcient  remedy  for  the  breach 
of  a  contract  to  convey  a  plot  of  land:  the  choice  of  the 
intending  purchaser  may  have  been  determined  by  consider- 
ations of  profit,  health,  convenience,  or  neighborhood :  but 
damages  can  usually  be  adjusted  so  as  to  compensate  for 
a  failure  to  supply  goods  or  the  breach  of  a  promise  to  lend 
money."  In  the  case  of  an  agreement  to  sell  goods  the  chan- 
cery would  decree  the  specific  performance  only  in  the  case 
of  chattels  possessing  a  special  beauty,  rarity,  or  interest.* 

It  is  only  by  statute,  and  in  the  case  of  a  breach  of  contract 
to  deliver  specific  goods,  that  the  court  may  direct  the  con- 
tract to  be  perforlned  specifically  without  allowing  the  seller 
an  option  to  retain  the  goods  and  pay  damages.'' 

(2)  Where  the  court  cannot  supervise  the  execution  of  the 
contract  specific  performance  will  not  be  granted.' 

If  the  court  endeavored  to  enforce  a  contract  of  employ- 
ment, or  a  contract  for  the  supply  of  goods  to  be  delivered  by 
installments,  it  is  plain  "  that  a  series  of  orders  and  a  general 
superintendence  would  be  required  which  could  not  con- 
veniently be  undertaken  by  any  court  of  justice,"  and  "  the 
court  acts  only  where  it  can  perform  the  very  thing  in  the 
terms  .specifically  agreed  upon."  "^ 

(3)  Unless  the  contract  is  "  certain,  fair,  and  just,"  specific 
performance  will  not  be  granted.' 

It  is  here  that  the  discretionary  character  of  the  remedy 
is  most  strongly  marked.     It  does  not  follow  that  specific 

«  Ryan  v.  Mutual  Tontine  Association,  [1893]  1  Ch.  at  p.  126. 

'  S.  African  Territories  Limited  v.  Wallington,  [1898]  A.  C.  309. 

»  56  &  57  Vict.  c.  71,  §  52. 

^  Wolverhampton  Railway  Co.  v.  L.  &  N.  W.  Railway  Co.,  L.  R.  16  Eq.  439. 

'  Adams  v.  Messinger,  147  Mass.  185,  H.  &  W.  613;  Johnson  v.  Brooks, 
93  N.  Y.  337;  Rothholz  v.  Schwartz,  46  N.  J.  Eq.  477;  Gottschalk  v.  Stein, 
69  lild.  51;  Singer  v.  Carpenter,  125  111.  117.  See  also  Miles  v.  Schmidt, 
168  Mass.  339,  H.  &  W.  799. 

'  Beck«.  Allison,  56  N.  Y.  366;  Standard  Fashion  Co.  n.  Siegel-Cooper 
Co.,  157  N.  Y.  60;  Ross  v.  Union  Pac.  Ry.,  1  Woolw.  (U.  S.)  26.  But  see 
Lawrence  v.  Ry.,  36  Hun  (N.  Y.)  467;  Joy  v.  St.  Louis,  138  U.  S.  1. 

'  Thurston  v.  Arnold,  43  Iowa,  43,  H.  &  W.  515 ;  Conger  v.  Ry.,  120 
N.  Y.  29;  Friend  v.  Lamb,  152  Pa.  St.  529. 
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performance,  will  be  granted,  although  there  may  be  a  contract 
actionable  at  common  law,  and  although  damages  may  be  no 
adequate  compensation.  The  court  will  consider  the  general 
fairness  of  the  transaction,  and  refuse  the  remedy  if  there  is 
any  suspicion  of  sharp  practice  on  the  part  of  the  suitor." 

Akin  to  this  principle  is  the  requirement  that  there  must 
be  mutuality  between  the  parties.  This  means  that  at  the 
time  of  making  the  contract  there  must  have  been  considera- 
tion on  both  sides  or  promises  mutually  enforcible  by  the 
parties.*  Hence  specific  performance  of  a  gratuitous  promise 
under  seal  will  not  be  granted;" '  nor  can  an  infant  enforce 
a  contract  by  this  remedy."*  ^  His  promise  is  not  enforcible 
against  himself,  though  he  might  bring  action  upon  it  in  the 
King's  Bench  Division  of  the  High  Court,  and  "  it  is  a  general 
principle  of  courts  of  equity  to  interfere  only  where  the  rem- 
edy is  mutual."  ' 

402.  Injunction  for  enforcement  of  negative  covenants.  An 
injunction  may  be  used  as  a  means  of  enforcing  a  simple 
covenant  or  promise  to  forbear.  Such  would  be  the  case 
of  building  covenants  described  earlier,  restraining  the  use  of 
property  otherwise  than  in  a  certain  specified  manner."  * 

Or  it  may  be  the  only  means  of  enforcing  the  specific  per- 
formance of  a  covenant  where  damages  would  be  an  inade- 
quate remedy,  while  to  enforce  performance  of  the  covenant 
would  involve  a  general  superintendence  such  as  the  court 
could  not  undertake.  Thus  a  hotel-keeper  who  obtained  a 
lease  of  premises  with  a  covenant  that  he  would  buy  beer 
exclusively  of  the  lessor  and  his  assigns  was  compelled  to 

«  Webster  v.  Cecil,  30  Beav.  62. 

*  Kekewich  e.  Manning,  1  D.  M.  &  G.  at  p.  1S8. 

c  In  re  Lucan,  45  Ch.  D.  470.  i  Flight  v.  Bolland,  4  Euss.  298. 

«  Where  buildings  have  been  erected  contrary  to  the  terms  of  an  agreement  an  in- 
junction  for  their  removal  has  hitherto  taken  the  form  of  an  order  that  the  buildings 
shall  not  be  allowed  to  remain;  it  will  henceforth  be  mandatory  —  that  the  build- 
ings shall  be  pulled  down.  Jackson  11.  Normanby  Brick  Co.,  [1899]  1  Ch.  438. 

"  Crandall  v.  Willig,  166  111.  233.  But  if  a  donee  of  lands  goes  into  pos- 
session and  makes  valuable  improvements  in  reliance  upon  the  promise, 
equity  will  specifically  enforce  it.  Freeman  v.  Freeman,  43  N.  Y.  34  ; 
Irwin  V.  Dyke,  114  111.  302 ;  Manly  v.  Hewlett,  55  Calif.  94 ;  Smith  v. 
Smith,  125  N.  Y.  224. 

'  Richards  v.  Green,  23  N.  J.  Eq.  536.  But  see  Seaton  v.  Tohill,  11  Colo. 
App.  211. 

'  On  the  question  of  mutuality  of  remedy  in  specific  performance,  see 
3  Col.  L.  Rev.  1. 

*  See  sees.  318,  319,  ante. 
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carry  out  his  covenant  by  an  injunction  restraining  him  from 
buying  beer  elsewhere." 

L/umley  v.  Wagner"  is  an  extreme  illustration  of  the  principle. 
Miss  Wagner  agreed  to  sing  at  Lumley's  theatre,  and  during 
a  certain  period  to  sing  nowhere  else.  Afterwards  she  made 
a  contract  with  another  person  to  sing  at  another  theatre,  and 
refused  to  perform  her  contract  with  Lumley.  The  court 
refused  to  enforce  Miss  Wagner's  positive  engagement  to  sing 
at  Lumley's  theatre,  but  compelled  performance  of  her  prom- 
ise not  to  sing  elsewhere  by  an  injunction.* 

Here  there  was  an  express  negative  promise  which  the 
court  could  enforce,  and  it  has  been  argued  that  an  express 
positive  promise  gives  rise  to  a  negative  undertaking  not  to  do 
anything  which  should  interfere  with  the  performance  of  this 
promise.  But  the  court  is  apparently  disinclined  to  carry  any 
further  the  principle  of  Lumley  v.  Wagner.  It  is  said  to  be 
"an  anomaly  to  be  followed  in  cases  like  it,  but  an  anomaly 
which  it  would  be  dangerous  to  extend."  " 

In  fact,  we  may.  lay  down  a  general  rule  that  the  court  will 
not  deal  with  contracts  of  personal  service,  either  by  decree 
for  specific  performance  or  by  injunction.^ 

A  manager  was  employed  by  a  company  and  agreed  to 
"  give  the  whole  of  his  time  to  the  company's  business : " 
afterwards  he  gave  some  of  his  time  to  a  rival  company. 

"  I  think,"  said  Lindley,  L.  J.,  "  the  court  will  generally  do  much  more 
harm  by  attempting  to  decree  specific  performance  in  cases  of  personal 
service  than  by  leaving  them  alone:  and  whether  it  is  attempted  to  en- 
force these  contracts  directly  by  a  decree  for  specific  performance  or  in- 
directly by  an  injunction,  appears  to  me  to  be  immaterial.  It  is  on  the 
ground  that  mischief  will  be  done  at  all  events  to  one  of  the  parties,  that 
the  court  declines  in  cases  of  this  kind  to  grant  an  injunction,  and  leaves 
the  party  aggrieved  to  such  remedy  as  he  may  have  apart  from  the  ex- 
traordinary remedy  of  injunction."  "* 

"  Clegg  V.  Hands,  44  Ch.  D.  503.  »  1  D.  M.  &  G.  604. 

<:  Fry,  Specific  Performance,  §§  860-862  (ed.  4). 

<l  Whitwood  Chemical  Co.  v.  Hardman,  [1891]  2  Ch.  (C.  A.)  428. 

'  Daly  V.  Smith,  38  N.  Y.  Super.  Ct.  158,  s.  c.  49  How.  Pr.  150;  Duff 
V.  Russell,  60  N.  Y.  Super.  Ct.  80,  aff'd  133  N.  Y.  678;  Philadelphia  Base 
Ball  Club  V.  Lajoie,  202  Pa.  210.  In  some  cases  the  injunction  is  refused 
because,  the  services  not  being  unique,  the  plaintiff  is  regarded  as  having 
an  adequate  remedy  at  law  by  way  of  damages.  Cort  v.  Lassard,  18  Ore. 
221,  H.  &  W.  619  ;  Carter  v.  Ferguson,  58  Hun  (N.  Y.)  569;  Wm.  Rogers 
Co.  V.  Rogers,  58  Conn.  356;  Bumey  v.  Ryle  &  Co.,  91  Ga.  701. 

'  The  American  courts  will  imply  a  negative  covenant  from  a  positive^ 
but  will  not  generally  enforce  a  negative  covenant  unless  the  services  are 
shown  to  be  in  some  sense  unique.  See  cases  in  preceding  note. 
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And  this  principle  will  be  acted  upon  although  a  stipulation, 
affirmative  in  substance,  is  couched  in  a  negative  form.  An 
employer  stipulated  with  his  manager  that  he  would  not 
require  him  to  leave  the  employment  except  under  certain 
circumstances.  It  was  held  that  such  an  undertaking  could 
not  be  enforced  by  an  injunction  to  restrain  the  employer 
from  dismissing  the  manager." 

The  limitations  on  the  principle  of  Lumley  v.  Wagner  are 
indicated  in  two  more  recent  cases. 

A  traveler  promised  that  he  would  serve  a  firm  for  ten 
years  and  would  not,  during  that  period,  "engage  or  employ 
himself  in  any  other  business."  An  injunction  to  restrain 
him  from  accepting  other  employment  was  refused,  and 
Lumley  v.  Wagner  was  distinguished  on  the  ground  of  the 
special  character  of  the  services  there  promised.*  But  if  the 
contract  for  a  term  of  service  is  of  a  special  character,  as 
for  instance  that  of  a  confidential  clerk  in  possession  of  trade 
secrets,  an  injunction  will  be  granted  to  restrain  him  from 
accepting  other  employment,  because  the  engagement  con- 
templates the  betrayal  or  injury  of  his  first  employer.''  ^ 

The  contract  of  personal  service  would  seem  to  be  regarded 
by  the  courts  as  distinguishable  from  other  contracts  in 
respect  of  their  remedy.  In  The  Metropolitan  Electric  Supply 
Co.  V.  Ginder^  an  express  promise  by  the  defendant  to  take 
the  whole  of  his  supply  of  electricity  from  the  company  was 
held  to  import  a  negative  promise  that  he  would  take  none 
from  elsewhere,  and  an  injunction  was  accordingly  granted. 

Two  points  remain  to  be  noted :  — 

(1)  Where  the  contract  fixes  a  sum  as  liquidated  damages,  the 
party  aggrieved  by  breach  of  the  contract  cannot  claim  damages 
and  an  injunction  as  well,  but  must  elect  between  the  two.'  ^ 

"  Davis  V.  Foreman,  [1894]  3  Ch.  654. 

'>  Ehrman  v.  Bartholomew,  [1898]  1  Ch.  671. 

o  Robinson  v.  Heuer,  [1898]  2  Ch.  (C.  A. )  451. 

<*  [1901]  2  Ch.  at  p.  807. 

<  General  Accident  Corporation  v.  Noel,  [1902]  1  K.  B.  377. 

*  A  covenant  not  to  reveal  trade  secrets  is  generally  implied  in  a  con- 
tract of  service.  Little  v.  Gallus,  4  N.  Y.  App.  Div.  569;  Harvey  Co.  v. 
Drug  Co.,  75  N.  Y.  App.  Div.  103  ;  Simmons  Hardware  Co.  v.  Waibel, 
1  S.  Dak.  488.  An  express  covenant  of  this  nature  was  enforced  against 
an  infant  in  Mutual  Milk  &c.  Co.  v.  Prigge,  98  N.  Y.  Supp.  458. 

'  Stipulating  for  liquidated  damages  does  not  destroy  the  basis  for 
equity  jurisdiction,  but  merely  fixes  the  amount  to  be  recovered  in  case 
the  action  is  brought  at  law.   Diamond  Match  Co.  v.  Roeber,  106  N.  Y.  473, 
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(2)  An  equitable  claim  or  counter-claim  may  be  asserted 
in  any  Division  of  the  High  Court  of  Justice;  *  but  there  is 
assigned  to  the  Chancery  Division,  as  a  special  department  of 
its  business,  suits  for  "specific  performance  of  contracts  be- 
tween vendors  and  purchasers  of  real  estate,  including  con- 
tracts for  leases.""  A  suit  for  specific  performance,  if  brought 
in  any  other  than  the  Chancery  Division,  would  be  transferred 
to  that  Division  by  an  order  of  the  court. 

§  4.     DISCHARGE    OF   RIGHT   OF  ACTION   ARISING   FROM 
BREACH    OF   CONTRACT 

403.  Methods  of  discharge  of  right  of  action.  The  right  of 
action  arising  from  a  breach  of  contract  can  only  be  discharged 
in  one  of  three  ways :  — 

(a)  By  the  consent  of  the  parties. 

(6)  By  the  judgment  of  a  court  of  competent  jurisdiction. 

(c)  By  lapse  of  time. 

(i)  Discharge  by  consent  of  the  parties 

404.  Release  or  waiver.  This  may  take  place  either  by  re- 
lease or  by  accord  and  satisfaction;  and  the  distinction  between 
these  two  modes  of  discharge  brings  us  back  to  the  elemen- 
tary rule  of  contract,  that  a  promise  made  without  considera- 
tion must,  in  order  to  be  binding,  be  made  under  seal.  A 
release  is  a  waiver,  by  the  person  entitled,  of  a  right  of  action 
accruing  to  him  from  a  breach  of  a  promise  made  to  him. 

In  order  that  such  a  waiver  should  bind  the  person  making 
it,  it  is  necessary  that  it  should  be  made  under  seal ;  other- 
wise it  would  be  nothing  more  than  a  promise,  given  without 
consideration,  to  forbear  from  the  exercise  of  a  right.^ 

To  this  rule  bills  of  exchange  and  promissory  notes  form 
an  exception.  We  have  already  seen  that  these  instruments 
admit  of  a  parol  waiver  before  they  fall  due.  One  who  has 
a  right  of  action  arising  upon  a  bill  or  note  can  discharge  it 

<•  36  &  37  Vict.  c.  66,  §  34,  sub-s.  3. 

H.  &  W.  362  ;  O'Connor  v.  Tyrrell,  53  N.  J.  Eq.  15.  But  see  contra  :  Hahn 
V.  Concordia  Society,  42  Md.  460;  Martin  1;.  Murphy,  129  Ind.  464. 

'  Equitable  defenses  may  generally  be  interposed  in  those  American 
states  in  which  law  and  equity  are  administered  by  the  same  court.  See 
sec.  13,  note  3,  ante;  1  Cyc.  737. 

'  Kidder  v.  Kidder,  33  Pa.  St.  268,  H.  &  W.  625;  CoUyer  v.  Moulton, 
9  R.  I.  90,  H.  &  W.  522;  Hale  v.  Spaulding,  145  Mass.  482,  H.  &  W.  487. 
Waiver  before  breach  must  be  distinguished.   See  sees.  350,  351,  ante. 
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by  an  unconditional  gratuitous  renunciation,  in  writing,  or  by 
the  delivery  of  the  bill  to  the  acceptor."  ' 

405.  Accord  and  satisfaction.  Accord  and  satisfaction  is 
an  agreement  not  necessarily  under  seal,  the  effect  of  which 
is  to  discharge  the  right  of  action  possessed  by  one  of  the 
parties  to  the  agreement.  In  order  to  have  this  effect  there 
must  not  only  be  consideration  for  the  promise  of  the  party 
entitled  to  sue,  but  the  consideration  must  be  executed  in 
his  favor.  Otherwise  the  agreement  is  an  accord  without  a 
satisfaction?  The  promisor  must  have  obtained  what  he 
bargained  for  in  lieu  of  his  right  of  action,  and  must  have 
obtained  something  more  than  a  new  arrangement  as  to  the 
payment  or  discharge  of  the  existing  liability."  ^ 

The  satisfaction  may  consist  in  the  acquisition  of  a  new 
right  against  the  debtor,  as  the  receipt  from  him  of  a  nego- 
tiable instrument  in  lieu  of  payment  j"*  ^  or  of  new  rights  against 
the  debtor  and  third  parties,  as  in  the  case  of  a  composition 
with  creditors;*^  or  of  something  different  in  kind  to  that 
which  the  debtor  was  bound  by  the  original  contract  to  per- 
form; '  but  it  must  have  been  taken  by  the  creditor  as  satis- 
faction for  his  claim  in  order  to  operate  as  a  valid  discharge.-' 

«  45  &  46  Vict.  c.  61,  §  62.  ^  Bayley  v.  Homan,  3  Bing.  N.  C.  at  p.  920. 

c  McManus  v.  Bark,  L.  E.  5  Ex.  65.  "    ''  Goddard  v.  O'Brien,  9  Q.  B.  D.  40. 

'  Bidder  v.  Bridges,  37  Ch.  D.  (C.  A. )  406.         f  See  Sm.  L.  C.  i.  348. 

'  See  sec.  352,  ante. 

'  An  "accord"  is  in  substance  a  bilateral  contract  providing  a  means  by 
which  an  existing  claim  may  be  discharged ;  a  "  satisfaction  "  is  the  perform- 
ance of  this  contract  satisfying  or  discharging  the  original  claim.  Ordinarily 
the  bilateral  contract  constituting  an  accord  is  not  in  itself  a  bar  to  an  ao 
tion  upon  the  original  claim,  since  it  is  understood  that  only  satisfaction  (i.  e. 
performance  of  the  contract  of  accord)  shall  extinguish  the  claim.  Kromer 
V.  Heim,  75  N.  Y.  574,  H.  &  W.  627.  Even  an  unaccepted  tender  of  per- 
formance will  not  extinguish  the  original  claim.  Kromer  v.  Heim,  supra; 
Hosier  v.  Hursh,  151  Pa.  St.  415;  Hayes  v.  Allen,  160  Mass.  286.  But  it 
may  be  that  the  parties  have  agreed  that  the  .con-trUbtT  of  accord  shall 
itself  be  taken  as  a  satisfaction  of  the  original  right  of  action,  and  in  that 
ettSB^ome  courts  give  effect  to  this  understanding.  Morehouse  v.  Second 
N.  B.,  98,N.  Y.  503;  Nassoiy  v.  Tomlinson,  148  N.  Y.  326,  H.  &  W.  864; 
Babcock  v.  Hawkins,  23  Vt.  561 ;  Simmons  v.  Clark,  66  111.  96.  The  accept- 
ance of  a  check  sent  as  in  full  payment  of  a  disputed  claim  has  been  held 
to  be  an  accord  and  satisfaction,  even  where  the  claimant  asserts  that  he 
is  accepting  it  in  part  payment  only.  Nassoiy  v.  Tomlinson,  supra;  Flynn 
1;.  Hurlock,  194  Pa.  St.  462,  H.  &  W.  869. 

5  Babcock  v.  Hawkins,  23  Vt.  561. 

•  See  sec.  141,  ante. 

5  Alden  v.  Thurber,  149  Mass.  271,  H.  &  W.  630;  McCreery  1;.  Day, 
119  N.  Y.  1,  H.  &  W.  524. 
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(ii)  Discharge  by  the  judgment  of  a  court  of  competent  jurisdiction 

406.  Judgment  merges  right  of  action.  The  judgment  of 
a  court  of  competent  jurisdiction  in  the  plaintiff's  favor 
discharges  the  right  of  action  arising  from  breach  of  contract. 
The  right  is  thereby  merged  in  the  more  solemn  form  of  obli- 
gation which  we  have  dealt  with  elsewhere  as  one  of  the 
so-called  contracts  of  record.* 

The  result  of  legal  proceedings  taken  upon  a  broken  con- 
tract may  thus  be  summarized;  — 

The  bringing  of  an  action  has  not  of  itself  any  effect  in 
discharging  the  right  to  bring  the  action.  Another  action 
may  be  brought  for  the  same  cause  in  another  court;  and 
though  proceedings  in  such  an  action  would  be  stayed,  if 
they  were  merely  vexatious,  upon  application  to  the  sum- 
mary jurisdiction  of  the  courts,"  yet  if  action  for  the  same 
cause  be  brought  in  an  English  and  a  foreign  court,  the  fact 
that  the  defendant  is  being  sued  in  the  latter  would  not  in 
any  way  help  or  affect  his  position  in  the  former.^  When 
judgment  is  given  in  an  action,  whether  by  consent,  or  by 
decision  of  the  court,  the  obligation  is  discharged  by  estoppel. 
The  plaintiff  cannot  bring  another  action  for  the  same  cause 
so  long  as  the  judgment  stands." '  The  judgment  may  be 
reversed  by  the  court,  in  which  case  it  may  be  entered  in  his 
favor,  or  the  parties  may  be  remitted  to  their  original  posi- 
tions by  a  rule  being  obtained  for  a  new  trial  of  the  case. 

But  such  an  estoppel  can  only  result  from  an  adverse 
judgment  if  it  has  proceeded  upon  the  merits  of  the  case. 
If  a  man  fail  because  he  has  sued  in  a  wrong  character,  as 
executor  instead  of  administrator,  or  at  a  wrong  time,  as 
where  action  is  brought  before  a  condition  of  the  contract 
is  fulfilled,  such  as  the  expiration  of  a  period  of  credit  in 
the  sale  of  goods,  a  judgment  proceeding  on  these  grounds 

»  Judicature  Acts,  order  25, 1.  i.  >>  Ex  parte  Bank  of  England,  [1895]  1  Ch.  37. 

'  Miller  v.  Covert,  1  Wend.  (N.  Y.)  487,  H.  &  W.  631.  But  it  must  be 
the  same  right  of  action.  Vanuxem  v.  Burr,  151  Mass.  386,  H.  &  W.  632. 
Judgment  of  foreign  court  does  not  bar  action.   See  sec.  76,  ante. 

'  Pendency  of  action  in  one  state  does  not  bar  an  action  in  another 
state  or  in  the  Federal  courts.  Pierce  v.  Feagans,  39  Fed.  Rep.  587;  Stan- 
ton V.  Embrey,  93  U.  S.  548;  McJilton  v.  Love,  13  111.  486. 

'  As  to  effect  of  one  judgment  upon  an  installment  contract,  see  Allen 
V.  Colliery  Eng.  Co.,  196  Pa.  St.  512,  H.  &  W.  869;  Alie  v.  Nadeau,  93  Me. 
282,  H.  &  W.  871;  Pakas  v.  HoUingshead,  184  N.  Y.  211. 
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will  not  prevent  him  from  succeeding  in  a  subsequent  ac- 
tion." * 

If  the  plaintiff  get  judgment  in  his  favor,  the  right  of  ac- 
tion is  discharged  and  a  new  obligation  arises,  a  form  of  the 
so-called  contract  of  record.  It  remains  to  say  that  the  ob- 
ligation arising  from  judgment  may  be  discharged  if  the 
judgment  debt  is  paid,  or  satisfaction  obtained  by  the  creditor 
from  the  property  of  his  debtor  by  the  process  of  execution.''  ^ 

(iii)  Discharge  by  lapse  of  time 

407.  Statute  of  limitations.  At  common  law  lapse  of  time 
does  not  affect  contractual  rights.  Such  rights  are  of  a  per- 
manent and  indestructible  character,  unless  either  from  the 
nature  of  the  contract,  or  from  its  terms,  it  be  limited  in  point 
of  duration." 

But  though  the  rights  possess  this  permanent  character, 
the  remedies  arising  from  their  violation  are,  by  various  stat- 
utory provisions,  withdrawn  after  a  certain  lapse  of  time.  The 
remedies  are  barred,  though  the  rights  are  not  extinguished.' 

It  was  enacted  by  21  Jac.  I.  c.  16,  §  3,  that 

"  All  actions  of  account,  and  upon  the  case  ...  all  actions  of  debt 
grounded  upon  any  lending  or  contract  without  specialty,  and  all  actions 
of  debt  for  arrearages  of  rent  .  .  .  shall  be  commenced  and  sued  within 
.  .  .  six  years  next  after  the  cause  of  such  action  or  suit  and  not  after." 

"  Action  upon  the  case  "  includes  actions  of  assmnpsit,  as 
was  explained  in  an  earlier  chapter:  but  actions  "  on  accounts" 
between  merchants  and  merchants,  their  factors  or  servants, 
were  expressly  excepted  from  the  Act  of  James,  and  the 
limitation  of  six  years  was  only  applied  to  these  by  the  Mer- 
cantile Law  Amendment  Act,  1856,  §  9.* 

«  Palmer  v.  Temple,  9  A.  &  E.  321.  '  4  &  5  Anne,  c.  16,  §  12. 

"  Per  Lord  Selborne,  Llanelly  Railway  Co.  «.  L.  &  N.  W.  Railway  Co.,  L.  R. 
7  H.  L.  567. 
<*  19  &  20  Vict.  0.  97.   Before  the  Judicature  Acts-courts  of  equity  accepted  the  six 

■  Kittredge  v.  Holt,  58  N.  H.  191;  Wood  v.  Faut,  55  Mich.  185. 

'  See  sec.  76,  ante. 

'  The  English  and  American  statutes  of  limitation  will  be  found  in 
Wood,  Limitation  of  Actions,  Appendix.  In  Wisconsin  it  is  held  that  the 
statute  extinguishes  the  right.  Pierce  v.  Seymour,  52  Wis.  272.  But  the 
general  holding  is  that  the  remedy  is  barred,  and  that  when  the  bar  is  re- 
moved, either  by  act  of  the  debtor  or  by  law,  the  right  revives.  Campbell 
V.  Holt,  115  U.  S.  620;  Johnson  v.  Albany  &c.  R.,  54  N.  Y.  416.  Moreover, 
the  right  continues  in  existence  as  a  basis  for  the  enforcement  of  liens  or 
other  securities.  Clay  v.  Freeman,  118  U.  S.  97;  Hulbert  v.  Clark,  128  N.  Y. 
295  (questioning  Borst  v.  Corey,  1 5  N.  Y.  505) .  Contra :  Jackson  v.  Longwell, 
63  Kans.  93. 
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The  Statute  3  &  4  Will.  IV.  c.  42,  §  3,  limits  the  bringing 
of  actions  upon  any  contract  under  seal  to  a  period  of  twenty 
years  from  the  cause  of  action  arising. 

408.  Disabilities  suspending  operation  of  statutes.  These 
statutes  begin  to  take  effect  so  soon  as  the  cause  of  action 
arises,  but  there  may  be  circumstances  which  suspend  thek 
operation.  The  statute  of  James  provided  that  infancy, 
coverture,  insanity,  imprisonment,  or  absence  beyond  seas 
should,  if  the  plaintiff  was  under  any  such  disabilities  when 
the  cause  of  action  arose,  suspend  the  operation  of  the  stat- 
ute until  the  removal  of  the  disability."  The  statute  of  William 
IV.  applied  the  same  rule,  except  in  case  of  imprisonment, 
to  actions  on  specialties.* 

The  Mercantile  Law  Amendment  Act  takes  away  the  privi- 
lege of  a  plaintiff  who  is  imprisoned  or  beyond  seas  in  actions 
on  simple  contract  or  specialty." 

Where  the  defendant  is  beyond  seas  at  the  time  the  right 
of  action  accrues,  the  operation  of  the  statute  is  suspended 
until  he  returns.'' 

But  where  one  of  two  or  more  defendants  is  beyond  seas, 
action  brought  against  those  who  are  accessible  will  not 
affect  the  rights  of  the  plaintiff  against  such  as  may  be  be- 
yond seas.' 

In  the  case  of  Musurus  Bey  v.  Gadban-^  the  defendant 
counter-claimed  a  debt  due  from  the  plaintiff  as  executor  of 
Musurus  Pacha,  who  had  incurred  the  debt  to  Gadban  twenty 
years  before,  while  he  was  Turkish  ambassador  in  London.  It 
was  held  that  no  right  of  action  could  accrue  against  Musurus 
Pacha  while  he  was  ambassador,  nor  within  a  reasonable  time 
during  which  he  remained  in  England  after  his  recall;  that 
thenceforward  he  was  beyond  seas,  until  his  death  in  1890, 
and  that  therefore  the  statute  had  not  begun  to  take  effect  at 
that  date,  and  the  counter-claim  was  sustainable. 

A  disability  arising  after  the  period  of  limitation  has  begun 
to  run  will  not  affect  the  operation  of  the  statute:  nor  will 
ignorance  that  a  right  of  action  existed.  But  where  that 
ignorance  is  produced  by  the  fraud  of  the  defendant,  and  no 

years  as  a  period  for  the  limitation  of  suits  by  analogy,  for  the  statute  did  not  apply 
to  chancery  proceedings.  The  statute  is  now  binding  on  the  High  Court  generally  in 
eveVy  case  to  which  it  applies.    In  re  Greaves,  18  Ch.  D.  554. 

"  21  Jac.  I.  c.  16,  §  7.  *  3  &  4  Will.  IV.  c.  42,  §  4. 

"  19  &  20  Vict.  c.  97,  §  10.  <*  3  &  4  Will.  IV.  c. 42,  §  4.  4  Anne,  c.  16,  §  19. 

«  19  &  20  Vict.  c.  97,  §  11.  /  [1894]  2  Q.  B.  (C.  A.)  352. 
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reasonable  diligence  would  have  enabled  the  plaintiff  to  dis- 
cover that  he  had  a  cause  of  action,  the  statutory  period  com- 
mences with  the  discovery  of  the  fraud."  This  is  an  equitable 
rule  generalized  in  its  application  by  s.  24,  sub-s.  1,  of  the 
Judicature  Act,  1873.* ' 

409.  Reviving  right  barred  by  the  statutes.  Statutes  of  limi- 
tation may  be  so  framed  as  not  merely  to  bar  the  remedy, 
but  to  extinguish  the  right:  such  is  the  case  as  to  realty  under 
3  &  4  Will.  IV.  c.  27:  but  in  contract  the  remedy  barred 
by  21  Jac.  I.  c.  16  may  be  revived. 

Where  a  specialty  contract  results  in  a  money  debt,  the 
right  of  action  may  be  revived  for  the  statutory  period  of 
limitation,  (1)  by  an  acknowledgment  of  the  debt  in  writing, 
signed  by  the  party  liable,  or  his  agent;  or  (2)  by  part 
payment,  or  part  satisfaction  on  account  of  any  principal 
or  interest  due  on  such  a  specialty  debt.  Such  a  payment 
if  made  by  the  agent  of  the  party  liable  will  have  the  effect  of 
reviving  the  claim.'  ^ 

Where  a  simple  contract  has  resulted  in  a  money  debt 
the  right  of  action  may  also  be  revived  by  subsequent  ac- 
knowledgment or  promise,  and  this  rule  is  affected  by  two 
statutes,  Lord  Tenterden's  Act,"*  which  requires  that  the 
acknowledgment  or  promise,  to  be  effectual,  must  be  in 
writing,  and  the  Mercantile  Law  Amendment  Act,'  which 
provides  that  such  a  writing  may  be  signed  by  the  agent 
of  the  party  chargeable,  duly  authorized  thereto,  and  is  then 
as  effective  as  though  signed  by  the  party  himself.' 

The  sort  of  acknowledgment  or  promise  which  is  requisite 
in  order  to  revive  a  simple  contract  debt  for  another  period  of 
six  years,  is  thus  described  by  Mellish,  L.  J. :  — 

"  Blair  v.  Bromley,  5  Hare,  559.  i  Gibbs  v.  Guild,  9  Q.  B.  D.  66. 

•^  3  &  4  Will.  IV.c.  42,  §  5.  d  9  Geo.  IV.  o.  14,  §  1. 

'.  19  &  20  Vict.  c.  97,  §  13. 

'  For  circumstances  suspending  the  operation  of  the  Statute  of  Limi- 
tations, see  Wood,  Limitation  of  Actions,  §  237  et  seq.  For  the  effect  of 
fraud,  see  ibid.  §§  274-276. 

'  As  to  effect  of  acknowledgment  in  case  of  specialties,  see  Wood, 
§§  66,  176. 

'  Generally  in  the  United  States  an  acknowledgment  must  be  in  writing 
signed  by  the  party  to  be  charged  or  his  authorized  agent.  Stimson,  Am. 
St.  Law,  §  4147;  Wood,  Limitation  of  Actions,  §  82  et  seq.  But  these 
statutes  do  not  generally  prevent  the  proof  of  acknowledgment  by  part 
payment.  Ibid.,  §  96  et  seq. ;  though  the  construction  is  otherwise  in  some 
states.    Perry  v.  Ellis,  62  Miss.  711;  Hale  v.  Wilson,  70  la.  311. 
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"  There  must  be  one  of  three  things  to  take  the  case  out  of  the  statute 
(of  limitation).  Either  there  must  be  an  acknowledgment  of  the  debt 
from  which  a  promise  to  pay  is  implied;  or,  secondly,  there  must  be  an 
unconditional  promise  to  pay  the  debt;  or,  thirdly,  there  must  be  a  con- 
ditional promise  to  pay  the  debt,  and  evidence  that  the  condition  has 
been  performed."  " 

This  being  the  principle,  its  application  in  every  case  must 
turn  on  the  construction  of  the  words  of  the  alleged  promisor." 
And  "When  the  question  is,  what  effect  is  to  be  given  to 
particular  words,  little  assistance  can  be  derived  from  the 
effect  given  to  other  words  in  applying  a  principle  which  is 
admitted."  ' » 

The  debt,  however,  may  be  revived  otherwise  than  by 
express  acknowledgment  or  promise.  A  part  payment,  or 
payment  on  account  of  the  principal,  or  a  payment  of  interest 
upon  the  debt  will  take  the  contract  out  of  the  statute. 
When  this  is  so.  Lord  Tenterden's  Act  provides  that  nothing 
therein  contained  "shall  alter,  or  take  away,  or  lessen  the 
effect  of  any  payment  of  any  principal  or  interest  made  by 
any  person."  But  the  payment  must  be  made  with  reference 
to  the  original  debt,  and  in  such  a  way  as  to  amount  to  an 
acknowledgment  of  it."  Payment  to  a  third  party  is  insuffi- 
cient. Where  the  maker  of  a  promissory  note  made  a  payment 
on  account  to  the  original  payee  after  six  years  had  expired, 
the  note  having,  in  the  meantime,  been  indorsed  to  a  third 
party,  the  payment  was  not  an  acknowledgment  which  re- 
vived the  rights  of  the  indorsee."  ^ 

«  In  re  River  Steamer  Co.,  6  Ch.  828. 

6  Langrish  i).  Watts,  [1903]  1  K.  B.  636. 

<:  Cleaaby,  B.,  in  Slceet  v.  Lindsay,  2  Ex.  D.  317. 

d  Waters  v.  Tompkins,  2  C.  M.  &  K.  723. 

e  Stamford  Banking  Co.  v.  Smith,  [1892]  1  Q.  B.  (C.  A.)  765. 

•  An  order  or  bill  of  exchange  drawn  by  the  debtor  in  favor  of  the  credi- 
tor is  an  acknowledgment  of  the  debt.  Manchester  v.  Braedner,  107  N.  Y. 
346,  H.  &  W.  635.  But  an  acknowledgment  in  an  undelivered  instru- 
ment is  insufficient.  Allen  v.  Collier,  70  Mo.  138,  H.  &  W.  637.  See  for 
words  held  a  sufficient  acknowledgment,  Schmidt  v.  Pfau,  114  111.  494; 
Blakeman  v.  Fonda,  41  Conn.  561;  "Weston  v.  Hodgkins,  136  Mass.  326; 
ante,  sec.  151. 

*  For  effect  of  part  payment,  see  Wood,  Limitation  of  Actions,  §  96  et  seq. 


CHAPTER  IV 
Impossibility  of  Performance 

410.  Precedent  impossibility.  Impossibility  of  performance 
may  appear  on  the  face  of  the  contract,  or  may  exist,  un- 
known to  the  parties,  at  the  time  of  making  the  contract,  or 
may  arise  after  the  contract  is  made.  It  is  with  this  last  sort 
of  impossibility  that  we  have  to  do. 

Where  there  is  obvious  physical  impossibility,  or  legal 
impossibility  apparent  upon  the  face  of  the  promise,  there 
is  no  contract,  because  such  a  promise  is  no  real  consideration 
for  any  promise  given  in  respect  of  it.' 

Impossibility  which  arises  from  the  non-existence  of  the 
subject-matter  of  the  contract  avoids  it.  This  may  be  based 
on  mutual  mistake,"  for  the  parties  have  contracted  on  an 
assumption,  which  turns  out  to  be  false,  that  there  is  some- 
thing to  contract  about.''  ^ 

411.  Subsequent  impossibility:  general  rule.  Impossibility 
which  arises  subsequently  to  the  formation  of  a  contract 
does  not,  as  a  rule,  excuse  from  performance.' 

I  have  spoken  of  what  are  termed  "conditions  subsequent," 
or  "excepted  risks,"  and  what  was  then  said  may  serve  to 
explain  the  rule  now  laid  down.''  If  the  promisor  make  the 
performance  of  his  promise  conditional  upon  its  continued 
possibility,  the  promisee  takes  the  risk.  If  performance 
should  become  impossible,  the  promisee  must  bear  the  loss. 
If  the  promisor  makes  his  promise  unconditionally,  he  takes 
the  risk  of  being  held  Uable  even  though  performance  should 
become  impossible  by  circumstances  beyond  his  control. 

Paradine  sued  Jane  for  rent  due  upon  a  lease.  Jane  pleaded 

»  The  case  of  Hills  ».  Sughrue  (15  M.  &  W.  233)  is  irreconcilable  with  later  cases 
on  this  subject. 
b  Scott  V.  Coulson,  [1903]  2  Ch.  (C.  A.)  249;  ante,  p.  171,  note  J. 

'  See  sec.  129,  ante. 

'  See  sees.  187,  188,  ante. 

'  Anderson  v.  May,  50  Minn.  280,  H.  &  W.  639;  Dermott  v.  Jones,  2 
Wall.  (U.  S.)  1,  H.  &  W.  641;  Harmony  v.  Bingham,  12  N.  Y.  99;  Tomp- 
kins V.  Dudley,  25  N.  Y.  272. 

*  See  sec.  358,  ante. 
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"that  a  certain  German  prince,  by  name  Prince  Rupert,  an 
alien  born,  enemy  to  the  king  and  his  kingdom,  had  invaded 
the  realm  with  an  hostile  army  of  men;  and  with  the  same 
force  did  enter  upon  the  defendant's  possession,  and  him 
expelled,  and  held  out  of  possession  .  .  .  whereby  he  could 
not  take  the  profits."  The  plea  then  was  in  substance  that 
the  rent  was  not  due,  because  the  lessee  had  been  deprived, 
by  events  beyond  his  control,  of  the  profits  from  which  the 
rent  should  have  come. 

But  the  court  held  that  this  was  no  excuse;  "and  this  difference  was 
taken,  that  where  the  law  creates  a  duty  or  charge  and  the  party  is  disabled 
to  perform  it  without  any  default  in  him,  and  hath  no  remedy  over,  there 
the  law  will  excuse  him.  As  in  the  case  of  waste,  if  a  house  be  destroyed  by 
tempest  or  by  enemies,  the  lessee  is  excused.  .  .  .  But  when  the  party 
by  his  own  contract  creates  a  duty  or  charge  upon  himself,  he  is  bound  to  make 
it  good,  if  he  may,  notwithstanding  any  accident  by  inevitable  necessity, 
because  he  might  have  provided  against  it  by  his  contract.  And  therefore  if 
the  lessee  covenant  to  repair  a  house,  though  it  be  burnt  by  lightning,  or 
thrown  down  by  enemies,  yet  he  ought  to  repair  it."  " 

Modern  illustrations  of  the  rule  are  to  be  found  in  the 
promise  made  by  the  charterer  of  a  vessel  to  the  ship-owner 
that  the  cargo  shall  be  unloaded  within  a  certain  number 
of  days  or  pajmient  made  as  "demurrage."  ' 

A  cargo  of  timber  was  agreed  to  be  made  up  into  rafts  by 
the  master  of  the  ship,  and  in  that  state  removed  by  the 
charterer.  Storms  prevented  the  master  from  doing  his  part, 
but  this  default  did  not  release  the  charterer  from  his  promise 
to  have  the  cargo  unloaded  within  the  time  specified."  So  too 
a  dock  strike  affecting  the  labor  engaged  both  by  ship-owner 
and  charterer  does  not  release  the  latter.  He  makes  "an  ab- 
solute contract  to  have  the  cargo  unloaded  within  a  specified 
time.  In  such  a  case  the  merchant  takes  the  risk."  "* ' 

"  Paradine  v.  Jane,  Aleyn,  26. 

'  See  Appendix,  note  to  form  of  charter-party. 

0  Thiis  V.  Byers,  1 Q.  B.  D.  244. 

<'  Budgett  V.  Binnington,  [1891]  1  Q.  B.  35.  Compare  this  case  with  one  in  which 
the  charter-party  does  not  fix  a  definite  time  for  nnloading  the  cargo.  In  sach  cases  a 
reasonable  time  is  allowed,  and  the  event  of  a  dock  strike  would  extend  the  time 
which  should  be  regarded  as  reasonable.  Castlegate  Steamship  Co.  v.  Dempsey, 
[1892]  1  Q.  B.  (C.  A.)  854. 

'  If  the  carrier  stipulates  for  a  particular  time  he  takes  the  risk;  but 
if  there  is  no  such  stipulation,  a  reasonable  time  is  understood,  and  this 
may  be  extended  by  imavoidable  delays  due  to  a  strike.  Empire  Transp. 
Co.  V.  Philadelphia  &c.  Co.,  77  Fed.  Rep.  919;  Geismer  v.  Lake  Shore  &c. 
Co.,  102  N.  Y.  563;  Pittsburg  &o.  R.  v.  HoUowell,  65  Ind.  188.  For  ad- 
ditional authorities  see  35  L.  R.  A.  623  note.   An  employee  compelled  to 
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412.  Same:  exceptions.  To  the  general  rule  there  is  a  group 
of  exceptions,  somewhat  widened  by  recent  decisions,  in 
which  subsequent  impossibihty  discharges  the  contract. 
These  we  must  distinguish  from  cases  in  which  the  Act  of 
God  is  said  to  discharge  a  contract;  for  this  use  of  the  term 
"Act  of  God"  has  been  condemned  by  high  authority." 

The  Act  of  God,  as  we  have  seen,  is  introduced  into  certain 
contracts  as  an  express,  or,  by  custom,  an  implied  condition 
subsequent  absolving  the  promisor.  But  there  are  also  forms 
of  impossibility  which  are  said  to  excuse  from  performance 
because  "they  are  not  within  the  contract,"  that  is  to  say, 
that  neither  party  can  reasonably  be  supposed  to  have  contem- 
plated their  occurrence,  so  that  the  promisor  neither  excepts 
them  specifically,  nor  promises  unconditionally  in  respect  of 
them.  With  these  we  will  deal  seriatim. 

413.  Change  in  law.  Legal  impossibility  arising  from  a  change 
in  the  law  of  our  own  country  exonerates  the  promisor.' 

Baily  was  lessee  to  De  Crespigny,  for  a  term  of  89  years,  of 
a  plot  of  land:  De  Crespigny  retained  the  adjoining  land,  and 
covenanted  that  neither  he  nor  his  assigns  would,  during  the 
term,  erect  any  but  ornamental  buildings  on  a  certain  paddock 
fronting  the  demised  premises.  A  railway  company,  acting 
under  parliamentary  powers,  took  the  paddock  compulsorily, 
and  built  a  station  upon  it.  Baily  sued  De  Crespigny  upon 
the  covenant :  it  was  held  that  impossibility  created  by  stat- 
ute excused  him  from  the  observance  of  his  covenant. 

"The  legislature,  by  compelling  him  to  part  with  his  land  to  a  rail- 
way company,  whom  he  could  not  bind  by  any  stipulation,  as  he  could 
an  assignee  chosen  by  himself,  has  created  a  new  kind  of  assign,  such  as 
was  not  in  the  contemplation  of  the  parties  when  the  contract  was  entered  into. 
To  hold  the  defendant  responsible  for  the  acts  of  such  an  assignee  is  to 
make  an  entirely  new  contract  for  the  parties."  * 

414.  Destruction  of    subject    matter    discharges    contract. 

Where  the  existence  of  a  specific  thing,  or  even  under  certain 
circumstances  the  happening  of  a  specific  event,  is  essential 

"  Per  curiam  in  Baily  v.  De  Crespigny,  L.  E.  4  Q.  B.  180,  at  p.  185. 
t'  Baily  v.  De  Orespignj',  supra. 

quit  by  strikers  may  recover  in  Qttantum  meruit,  but  subject  to  deduction 
for  damages  for  breach  of  his  contract.  Walsh  v.  Fisher,  102  Wis.  172. 

'  Cordes  v.  Miller,  39  Mich.  581,  H.  &  W.  645;  People  v.  Globe  Mut. 
Life  Ins.  Co.,  91  N.  Y.  174;  Jamieson  v.  Indiana  Natural  Gas  Co.,  128 
Ind.  555;  Baltimore  &c.  R.  v.  O'Donnell,  49  Oh.  St.  489.  So  also  one  may 
be  discharged  by  compulsion  of  law  when  imprisoned  for  a  crime.  Hughes 
V.  Wamsutta  Mills,  11  Allen  (Mass.)  201,  H.  &  W.  647. 
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to  the  performance  of  the  contract,  its  destruction,  from  no 
default  of  either  party,  operates  as  a  discharge.' 

In  the  case  of  Taylor  v.  Caldwell "  the  defendant  agreed  to 
let  the  plaintiff  have  the  use  of  a  music  hall  for  the  purpose 
of  giving  concerts  upon  certain  days:  before  the  days  of 
performance  arrived  the  music  hall  was  destroyed  by  fire,  and 
Taylor  sued  Caldwell  for  losses  arising  from  the  consequent 
breach  of  contract. 

The  court  held  that, 

"  In  the  absence  of  any  express  or  implied  warranty  that  the  thing  shall 
exist,  the  contract  is  not  to  be  construed  as  a  positive  contract,  but  as 
subject  to  an  implied  condition  that  the  parties  shall  be  excused  in  case, 
before  breach,  performance  becomes  impossible  from  the  perishing  of  the 
thing  without  default  of  the  contractor."  ' 

The  same  principle  was  applied  in  Appleby  v.  Myers."  The 
plaintiffs  undertook  to  erect  certain  machinery  upon  the 
defendant's  premises  and  keep  it  in  repair  for  two  years. 
While  the  work  was  in  progress  the  premises  were  wholly 
destroyed  by  fire.  It  was  held  that  there  was  no  absolute 
promise  by  Myers  that  his  premises  should  continue  in  a  fit 
state  for  Appleby's  work,  that  the  fire  was  a  misfortune 
equally  affecting  both  parties,  and  discharging  the  contract.' 

And  it  is  not  necessary  that  the  destruction  of  the  thing 
■should  be  absolute:  it  is  enough  if  it  ceases  so  tg  exist  as 
to  be  fit  for  the  purpose  contemplated  by  the  contract.  In 
Nickoll  and  Knight  v.  Ashton,  Eldridge  &  Co.,"  a  cargo  sold 
by  the  defendants  to  the  plaintiffs  was  to  be  shipped  by  a 
specified  ship;  without  default. on  the  defendants'  part  the 
ship  was  so  damaged  by  stranding  as  to  be  unable  to  load 

»  3  B.  &  S.  826.  !-  L.  R.  2  C.  P.  651. 

'  [1901]  2  K.  B.  (C.  A.)  126. 

'  Dexter  v.  Norton,  47  N.  Y.  62,  H.  &  W.  649;  Young  v.  Leary,  135  N.  Y. 
569;  Huguenin  v.  Gourtenay,  21  S.  Car.  403;  Thomas  v.  Knowles,  128 
Mass.  22.  But  if  one  contracts  against  loss  or  destruction  he  is  bound  by 
the  stipulation  and  assumes  that  risk.  Wilmington  Trans.  Co.  v.  O'Neil, 
98  Gal.  1,  H.  &  W.  654. 

2  Stewart  v.  Stone,  127  N.  Y.  500. 

'  While  the  contract  is  discharged  by  the  destruction  of  the  principal 
thing  to  which  work  or  material  is  to  be  added,  recovery  may  be  had  for 
the  work  performed  before  such  destruction.  Angus  v.  Scully,  176  Mass.  357, 
H.  &  W.  873;  Gleary  v.  Sohier,  120  Mass.  210;  Niblo  v.  Binsse,  3  Abb. 
App.  Dec.  (N.  Y.)  375,  s.  c.  1  Keyes,  476;  Whelan  v.  Ansonia  Clock  Co., 
97  N.  Y.  293;  Haynes  v.  Church,  88  Mo.  285.  But  see  contra:  Siegel, 
Cooper  &  Co.  v  Eaton  &  Prince  Co.,  165  111.  550,  H.  &  W.  875,  where  re- 
covery was  allowed  only  for  installments  actually  due.  ' 
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within  the  time  agreed,  and  the  court  held  that  in  these  cir- 
cumstances the  contract  must  be  treated  as  at  an  end.' 

By  the  Sale  of  Goods  Act"  an  agreement  to  sell  specific 
goods  is  avoided  if,  before  the  risk  has  passed  to  the  buyer, 
by  fault  of  neither  party  the  goods  perish.' 

415.  Incapacity  for  personal  service  discharges  contract. 
A  contract  which  has  for  its  object  the  rendering  of  personal 
services  is  discharged  by  the  death  or  incapacitating  illness 
of  the  promisor.' 

In  Robinson  v.  Davison,''  an  action  was  brought  for  damage 
sustained  by  a  breach  of  contract  on  the  part  of  an  eminent 
pianoforte  player,  who  having"  promised  to  perform  at  a  con- 
cert, was  prevented  from  doing  so  by  dangerous  illness. 

The  law  governing  the  case  was  thus  laid  down  by  Bram- 
well,  B.:  — 

"  This  is  a  contract  to  perform  a  service  which  no  deputy  could  perform, 
and  which  in  case  of  death  could  not  be  performed  by  the  executors  of 
the  deceased;  and  I  am  of  opinion  that,  by  virtue  of  the  terms  of  the 
original  bargain,  incapacity  of  body  or  mind  in  the  performer,  without 
default  on  his  or  her  part,  is  an  excuse  for  non-performance.  Of  course 
the  parties  might  expressly  contract  that  incapacity  should  not  excuse, 
and  thus  preclude  the  condition  of  health  from  being  annexed  to  their 
agreement.  Here  they  have  not  done  so;  and  as  they  have  been  silent 
on  that  point,  the  contract  must,  in  my  judgment,  be  taken  to  have  been 
conditional  and  not  absolute."  * 

The  cases  which  arose  out  of  contracts  made  in  view  of 
ceremonies  contemplated  at  the  time  of  the  Coronation  in 
1902,  and  frustrated  by  His  Majesty's  sudden  illness,  have 
somewhat  enlarged  this  group  of  exceptions.  They  stand 
apart  from  the  general  rules  governing  this  subject,  and  would 
seem  to  be  at  variance  with  them.  The  Court  of  Appeal  has 
held  that  where,  by  no  default  of  either  party,  and  through 

»  66  &  57  Vict.  c.  71,  §  7.  6  L.  R.  6  Ex.  269. 

•  The  Tornado,  108  U.  S.  342;  Levering  v.  Buck  Mt.  Coal  Co.,  54  Pa. 
St.  291. 

^  Dexter  v.  Norton,  47  N.  Y.  62. 

»  Spalding  v.  Rosa,  71  N.  Y.  40,  H.  &  W.  655;  Lacy  v.  Getman,  119 
N.  Y.  109;  Johnson  v.  Walker,  155  Mass.  253;  Allen  v.  Baker,  86  N.  C. 
91.   See  sees.  321,  322,  ante. 

An  unforeseen  peril,  as  the  prevalence  of  cholera,  may  work  a  discharge 
of  contract.  Lakeman  v.  Pollard,  43  Me.  463.  But  see  Dewey  v.  Union 
School  District  &c.,  43  Mich.  480. 

The  illness  of  a  tenant  may  excuse  a  temporary  holding  over  after  the 
expiration  of  the  term.  Herter  v.  Mullen,  159  N.  Y.  28. 

*  Spalding  v.  Rosa,  supra. 
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circumstances  not  in  contemplation  of  the  parties  when  the 
contract  was  made,  a  contract  becomes  impossible  of  per- 
formance, no  further  obligation  exists.  But  everything  done 
or  paid  up  to  the  moment  that  impossibility  supervenes,  and 
everything  which  by  the  contract  should  have  been  done  or 
paid  before  the  event  continues  to  hold  good.  The  liabilities 
under  the  contract  are,  as  it  were,  broken  off  short,  and  the 
parties  discharged  from  further  performance  of  it." 

It  must  be  admitted  that  these  cases  are  difficult  to  recon- 
cile with  a  great  mass  of  authority  on  the  subject,  and  it  is 
possible  that  the  law  may  be  regarded  as  not  finally  settled. 

a  Chandler  v.  Webster,  (1904)  1  K.  B.  493. 


CHAPTER  V 

Discharge  of  Contract  by  Operation  of  Law 

There  are  rules  of  law,  which,  operating  upon  certain  sets 
of  circumstances,  will  bring  about  the  discharge  of  a  con- 
tract, and  these  we  will  briefly  consider. 

416.  Merger.  If  a  higher  security  be  accepted  in  the  place 
of  a  lower,  the  security  which  in  the  eye  of  the  law  is  inferior 
in  operative  power,  ipso  facto,  whatever  may  be  the  intention 
of  the  parties,  merges  and  is  extinguished  in  the  higher. 

We  have  already  seen  an  instance  of  this  in  the  case  of 
judgment  recovered  which  extinguishes  by  merger  the  right 
of  action  arising  from  breach  of  contract.' 

And,  in  like  manner,  if  two  parties  to  a  simple  contract 
embody  its  contents  in  a  deed  which  they  both  execute,  the 
simple  contract  is  thereby  discharged.* 

The  rules  governing  this  process  may  be  thus  summa- 
rized:— 

(a)  The  two  securities  must  be  different  in  their  legal 
operation,  the  one  of  a  higher  efficacy  than  the  other.  A 
second  security  taken  in  addition  to  one  similar  in  character 
will  not  affect  its  validity,  unless  there  be  discharge  by  sub- 
stituted agreement." 

(6)  The  subject-matter  of  the  two  securities  must  be  iden- 
tical.' ' 

(c)  The  parties  must  be  the  same. 

417.  Alteration  or  loss  of  a  written  instrument.  If  a  deed 
or  contract  in  writing  be  altered  by  addition  or  erasure, 
it  is  discharged,  subject  to  the  following  rules:  *  — 

o  Higgen's  case,  6  Co.  Rep.  45  b.  »  Holmes  v.  Bell,  3  M.  &  G.  213. 

'  See  sec.  406,  ante. 

2  Clifton  V.  Jackson  Iron  Co.,  74  Mich.  183,  H.  &  W.  659;  Schoonmaker 
V.  Hoyt,  148  N.  Y.  425;   Slocum  v.  Bracy,  65  Minn.  249. 

3  Cavanaugh  v.  Casselman,  88  Cal.  543;  Stockton  v.  Gould,  149  Pa.  St.  68. 
'  If  the  alteration  is  fraudulent  the  original  debt  is  also  extinguished. 

Smith  V.  Mace,  44  N.  H.  553,  H.  &  W.  660.   But  if  the  alteration  is  without 
fraudulent  intent  an  action  will  lie  upon  the  original  consideration.  Clough 
V.  Seay,  49  Iowa,  111,  H.  &  W.  665;   Owen  v.  Hall,  70  Md.  97;  Savings 
,  Bank  v.  Shaffer,  9  Neb.  1.  See  2  Cyc.  183-185. 
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(a)  The  alteration  must  be  made  by  a  party  to  the  con- 
tract, or  by  a  stranger  while  the  document  is  in  the  possession 
of  a  party  to  the  contract  and  for  his  benefit."  ' 

Alterations  by  accident  or  mistake  occurring  under  such 
circumstances  as  to  negative  the  idea  of  intention  will  not 
invalidate  the  docirnient."  ^ 

(b)  The  alteration  must  be  made  without  the  consent  of 
the  other  party,  else  it  would  operate  as  a  new  agreement.' 

(c)  The  alteration  must  be  made  in  a  material  part.*  What 
amounts  to  a  material  alteration  must  needs  depend  upon 
the  character  of  the  instrument,  and  it  is  possible  for  the 
character  of  an  instrument  to  be  affected  by  an  alteration 
which  does  not  touch  the  contractual  rights  set  forth  in  it. 
In  a  Bank  of  England  note  the  promise  to  pay  made  by  the 
bank  is  not  touched  by  an  alteration  in  the  number  of  the 
note;  but  the  fact  that  a  bank  note  is  a  part  of  the  currency, 
and  that  the  number  placed  on  it  is  put  to  important  uses  by 
the  bank  and  by  the  public  for  the  detection  of  forgery  and 
theft,  causes  an  alteration  in  the  number  to  be  regarded  as 
material  and  to  invalidate  the  note."  * 

An  alteration,  therefore,  to  effect  a  dischasge  of  the  con- 
tract, need  not  be  an  alteration  of  the  contract,  but  must  be 
"an  alteration  of  the  instrument  in  a  material  way."  The 
Bills  of  Exchange  Act  1882  <*  provides  that  a  bill  shall  not 
be  avoided  as  against  a  holder  in  due  course,  though  it  has 
been  materially  altered,  "if  the  alteration  is  not  apparent"; 
and  the  provisions  of  the  Act  respecting  bills  apply  to  prom- 
issory notes  "with  the  necessary  modifications."  These  last 

«  Pattinson  v.  Luckley,  L.  R.  10  Ex.  330. 
i  Wilkinson  v.  Johnson,  3  B.  &  C.  428. 
c  SufEell  V.  Bank  of  England,  9  Q.  B.  D.  555. 
<*  46&47  Vict.  0.61,  §64. 

'  Alteration  by  a  stranger  will  not  discharge  the  obligation  in  most 
American  states.  Gleason  v.  Hamilton,  138  N.  Y.  353;  2  Cyc.  151-152. 
But  see  Negotiable  Inst.  Law,  §  124  (N.  Y.  §  205). 

2  Brett  V.  Marston,  45  Me.  401;  Russell  v.  Longmoor,  29  Neb.  209; 
2  Cyc.  146. 

3  Stewart  v.  Bank,  40  Mich.  348;  People  v.  Call,  1  Den.  (N.  Y.)  120; 
2  Cyc.  156,  note  55. 

*  For  a  collection  of  instances  see  2  Cyc.  193-225.  See  McRaven  v. 
Crisler,  53  Miss.  542,  H.  &  W.  577. 

5  Contra:  Commonwealth  v.  Emigrant  Bank,  98  Mass.  12;  Birdsall 
V.  Russell,  29  N.  Y.  220;  Elizabeth  v.  Force,  29  N.  J.  Eq.  587;  Wylie  v. 
Ry.,  41  Fed.  Rep.  623;  Tennessee  Bank  Note  Holders  v.  Funding  Board, 
16  Lea  (Tenn.)  46. 
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words  have  been  held  to  exclude  Bank  of  England  notes,  and 
therefore  do  not  affect  the  decision  in  Suffell's  case." ' 

The  loss  of  a  written  instrument  only  affects  the  rights 
of  the  parties  in  so  far  as  it  may  occasion  a  difficulty  of  proof; "  ^ 
but  an  exception  to  this  rule  exists  in  the  case  of  bills  of 
exchange  and  promissory  notes.  If  the  holder  of  the  instru- 
ment lose  it,  he  loses  his  rights  under  it,  unless  he  offer  to 
the  party  primarily  liable  upon  it  an  indemnity  against  pos- 
sible claims.'' ' 

418.  Bankruptcy.  Bankruptcy  effects  a  statutory  release 
from  debts  and  liabilities  provable  under  the  bankruptcy, 
when  the  bankrupt  has  obtained  from  the  court  an  order  of 
discharge.*  It  is  sufficient  to  call  attention  to  this  mode  of  dis- 
charge, without  entering  into  a  discussion  as  to  the  nature 
and  effects  of  bankruptcy,  or  the  provisions  of  the  Bank- 
ruptcy Act  of  1883,  or  the  amending  Act  of  1890." 

When  a  man  becomes  bankrupt  his  property  passes  to  his 
trustee,  who  can,  as  far  as  rights  ex  contractu  are  concerned 
(and  we  are  not  concerned  with  anything  else),  exercise  the 
rights  of  the  bankrupt,  and  can  do  what  the  bankrupt  could 
not  do,  since  he  can  repudiate  contracts  if  they  appear  to 
be  unprofitable.* 

When  the  bankrupt  obtains  an  order  of  discharge  he  is 
discharged  from  all  debts  provable  under  the  bankruptcy, 

«  Ibid.  §  89.   Leeds  Bank  «.  Walker,  11  Q.  B.  D.  84. 

^  Where  the  documents  are  proved  to  be  lost,  parol  evidence  may  be  given  of  the 
contents  of  a  written  acknowledgment  of  a  debt  barred  by  the  Statute  of  Limitation 
(Haydon  v.  Williams,  7  Bing.  163).  In  the  case  of  a  memorandum  under  the  Statute 
of  Frauds  the  matter  is  not  clear  (Nichol  v.  Bestwick,  28  L.  J.  Ex.  4). 

<:  Hansard  «.  Robinson,  7  B.  &  C.  90.  ConBans  Quarry  Co.  v.  Parker,  L.  K.  3  C.P.  1. 

<i  46  &  47  Vict.  c.  52  ;  53  &  54  Vict.  c.  71. 

'  See  Negotiable  Instruments  Law,  §§  124,  125  (N.  Y.  §§  205,  206). 

^  If  a  negotiable  instrument  is  intentionally  cancelled  no  action  can  be 
maintained.  Blade  v.  Noland,  12  Wend.  (N.  Y.)  173,  H.  &  W.  666;  Larkin 
«.  Hardenbrook,  90  N.  Y.  333.  See  Negotiable  Instruments  Law,  §§  119, 
123  (N.  Y.  §§  200,  204). 

'  McGregory  v.  McGregory,  107  Mass.  543;  Des  Arts  v.  Leggett,  16 
N.  Y.  582. 

*  A  state  bankruptcy  discharge  has  no  effect  upon  debts  contracted 
prior  to  the  passage  of  the  statute.  Sturges  v.  Crowninshield,  4  Wheat. 
(IJ.  S.)  122,  H.  &  W.  674.  Nor  upon  the  claims  of  foreign  creditors  unless 
the  creditors  become  parties  to  the  proceedings.  Oilman  v.  Lockwood, 
4  Wall.  (U.  S.)  409,  H.  &  W.  683;  Guernsey  v.  Wood,  130  Mass.  503, 
H.  &  W.  685.  As  to  what  claims  are  provable  see  Reed  v.  Pierce,  36  Me. 
455,  H.  &  W.  669.  A  national  bankruptcy  law  has  been  in  force  since  1898. 

5  See  sec.  323,  ante. 
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whether  or  no  they  were  proved,  and  even  if  the  creditor  was 
in  ignorance  of  the  bankruptcy  proceedings."  But  this  general 
discharge  is  subject  to  exceptions.  The  court  may  require 
that  the  bankrupt  should  consent  to  judgment  being  entered 
against  him  for  debts  unsatisfied  at  the  date  of  the  discharge: 
and  execution  may  be  issued  on  such  judgment  with  leave 
of  the  court.' 

In  no  case  is  the  bankrupt  discharged  from  liability  incurred 
by  fraud  or  fraudulent  breach  of  trust  exercised  by  him.' 

«  46  &  47  Vict.  c.  52,  §  28.  Heather  v.  Webb,  2  C.  P.  D.  1.         >>  Sub-s.  6.         «  §  30. 


PART   VI 

AGENCY 

419.  Agency  a  form  of  employment.  When  dealing  with 
the  operation  of  contract  we  had  to  note  that  although  one 
man  cannot  by  contract  with  another  confer  rights  or  impose 
liabihties  upon  a  third,  yet  that  one  man  might  represent 
another,  as  being  employed  by  him,  for  the  purpose  of  bring- 
ing him  into  legal  relations  with  a  third.  Employment  for 
this  purpose  is  called  Agency. 

The  subject  of  agency  is  interesting  as  a  matter  of  legal 
history,  as  well  as  of  practical  importance,  but  we  can  only 
deal  with  it  in  outline  here,  in  its  relation  to  contract. 

English  law,  though  it  leaned  strongly  against  the  assign- 
ment of  contractual  or  other  rights  of  action,  found  no  difficulty 
in  permitting  the  representation  of  one  man  by  another  for 
purposes  of  contract  or  for  wrong.  And  it  seems  that  this 
liability  of  one  for  the  act  or  default  of  another  springs  uni- 
versally from  the  contract  of  employment."  The  liability  of 
the  master  for  the  negligence  of  his  servant  is  the  undesigned 
result  of  such  a  contract;  the  liability  of  the  principal  for  the 
act  of  his  agent  is  its  designed  or  contemplated  result.  But 
the  master  is  not  liable  for  the  act  of  his  servant  done  out- 
side the  scope  of  his  employment,  nor  the  principal  for  the 
act  of  his  agent  done  outside  the  limits  of  his  authority. 

To  discuss  the  law  of  master  and  servant  from  this  point 
of  view  is  out  of  place  here,  otherwise  it  might  be  interesting 
to  inquire  how  far  the  doctrine  of  representation  in  such  cases 
is  of  modern  origin.  It  may  be  that  the  form  which  the 
employer's  liabihty  has  assumed  in  English  law  is  an  appli- 
cation to  modern  society  of  rules  properly  appUcable  to  the 
relation  of  master  and  slave,  where  the  master  is  liable  for 
injury  caused  by  that  which  is  a  part  of  his  property. 

"  Writers  on  Agjency  seem  loth  to  recognize  that  agency  is  a  form  of  employment. 
Yet  in  dealing  with  the  principal's  liability  for  the  agent's  wrong,  they  always  intro- 
duce large  selections  from  the  law  of  master  and  servant. 


Part  VI]  AGENCY  407 

But  agency  for  the  purpose  of  creating  contractual  relations 
retains  no  trace  in  English  law  of  its  origin  in  status.  Even 
where  a  man  employs  as  his  agent  one  who  is  incapable  of 
entering  into  a  contract  with  himself,  as  where  he  gives 
authority  to  his  child,  being  an  infant,  the  authority  must  be 
given,  it  is  never  inherent.  There  must  be  evidence  of  in- 
tention on  the  one  side  to  confer,  on  the  other  to  undertake, 
the  authority  given,  though  the  person  employed  may,  from 
defective  status,  be  unable  to  sue  or  be  sued  on  the  contract 
of  employment. 

From  this  rule  we  must,  however,  except  that  form  of 
agency  known  as  "agency  of  necessity,"  a  quasi-contractual 
relation  formed  by  the  operation  of  rules  of  law  upon  the 
circumstances  of  the  parties,  and  not  by  the  agreement  of 
the  parties  themselves. 

420.  Outline  of  subject.  The  rules  which  govern  the  relation 
of  principal  and  agent  fall  into  three  chapters. 

1.  The  mode  in  which  the  relation  is  formed. 

2.  The  effects  of  the  relation  when  formed;  and  here  we 
have  to  consider  — 

(o)  The  contract  of  employment  as  between  principal  and 
agent. 

(&)  The  relations  of  the  parties  where  the  agent  contracts 
for  a  principal  whom  he  names. 

(c)  The  relations  of  the  parties  where  the  agent  contracts 
as  agent,  but  without  disclosing  the  principal's  name:  or  in 
his  own  name,  without  disclosing  his  principal's  existence. 

3.  The  mode  in  which  the  relation  is  brought  to  an  end. 


CHAPTER  I 

The  Mode  in  which  the  Relation  of  Principal  and  Agent 

is  created 

421.  Capacity  of  parties.  Full  contractual  capacity  is  not 
necessary  to  enable  a  person  to  represent  another  so  as  to 
bring  him  into  legal  relations  with  a  third.  An  infant  can 
be  an  agent,  although  he  could  not  incur  liability  under  the 
contract  of  employment.'  But  no  one  can  appoint  an  agent 
who  is  not  otherwise  capable  of  entering  into  contracts.' 

422.  How  the  relation  may  arise.  Emplojmaent  for  the 
purpose  of  agency  is  brought  about  like  any  other  contract 
by  offer  and  acceptance.  And  we  should  bear  in  mind  that 
"agency"  is  not  co-extensive  with  "employment,"  though  it 
is,  unfortunately,  not  uncommon  to  speak  of  a  person  em- 
ployed for  any  piu-pose  as  the  agent  of  the  employer.  By 
agency  I  mean  emplojnnent  for  the  purpose  of  bringing  the 
employer  into  legal  relations  with  a  third  party. 

(a)  Offer  and  acceptance  for  this  purpose  may  take  the 
form  of  an  offer  of  a  promise  for  an  act.  Such  are  all  cases 
of  requests  for  services,  which,  even  if  gratuitously  rendered, 
entitle  the  person  employed  to  an  indemnity  for  loss,  risk, 
or  expense,  and  the  employer  to  the  exercise  of  reasonable 
diligence  on  the  part  of  the  employed. 

We  should  bear  in  mind  in  dealing  with  contracts  of  this 
nature,  which  only  come  into  existence  upon  the  rendering 
of  the  service  requested,  that  reward  may  be  offered  when 
the  request  is  made,  or  may  be  implied  from  the  nature 
of  the  service  requested,  and  that  there  may  be  cases  of  gratui- 
tous emplojmient,  where  the  employed  only  becomes  liable, 
if,  after  entering  on  the  service,  he  performs  it  improperly.* 

'  Talbot  V.  Bowen,  1  A.  K.  Marsh.  (Ky.)  436;  Chastain  v.  Zach  1  HiU 
(S.  C.)  270  (slave);  Lyon  v.  Kent,  45  Ala.  656. 

'  A  married  woman's  appointment  of  an  agent  is  void  at  common  law. 
Flesh  V.  Lindsay,  115  Mo.  1.  There  is  authority  for  saying  that  the  ap- 
pointment of  an  agent  by  an  infant  is  void.  See  sec.  156,  note  4,  ante.  But 
the  modem  tendency  is  to  treat  it  as  voidable  merely.  CoursoUe  v.  Meyei- 
hauser,  69  Minn.  328. 

•  Ante,  sec.  134. 
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(6)  Or  secondly,  the  relation  may  be  created  by  the  accept- 
tance  of  an  executed  consideration.  Such  is  the  case  where  A 
ratifies  a  contract  which  X,  without  any  antecedent  authority, 
has  made  on  his  behalf.  A  accepts  the  bargain  and  thereby 
takes  over  its  liabilities  from  X. 

(c)  Or  thirdly,  the  relation  may  be  created  by  mutual  prom- 
ises, to  employ  and  remunerate  on  one  side,  and  to  do  the 
work  required  on  the  other. 

423.  Forms  of  appointment.  We  will  now  speak  no  longer 
of  employer  and  employed,  but  of  principal  and  agent.  The 
authority  given  by  the  principal  to  the  agent,  enabling  the 
latter  to  bind  the  former  by  acts  done  within  the  scope  of  that 
authority,  may  be  given  by  writing,  words,  or  conduct. 

In  one  case  only  is  it  necessary  that  the  authority  should  be 
given  in  a  special  form.  In  order  that  an  agent  may  make 
a  binding  contract  under  seal  it  is  necessary  that  he  should 
receive  authority  under  seal.  Such  a  formal  authority  is  called 
a  'power  of  attorney.^ 

There  is  nothing  to  be  said  as  to  the  formation  of  the  con- 
tract by  writing  or  words  which  has  not  been  said  in  the 
chapter  on  offer  and  acceptance.  As  regards  its  formation 
by  conduct  the  inference  of  intention  may  be  affected  by  the 
relation  in  which  the  parties  stand  to  one  another. 

424.  Agency  inferred  from  special  relations.  The  relation 
of  master  and  servant,  of  husband  and  wife,  is  sometimes 
thought  to  give  an  inherent  authority  to  the  servant  or  the 
wife.  But  such  an  authority  can  only  spring  from  the  words 
or  conduct  of  the  master  or  husband. 

If  a  master  allows  his  servant  to  purchase  goods  for  him 
of  X  habitually,  upon  credit,  X  becomes  entitled  to  look  to 
the  master  for  payment  for  such  things  as  are  supplied  in  the 
ordinary  course  of  dealing." 

So  too  with  husband  and  wife.     Cohabitation  does  not 

»  1  Shower,  95, 

'  There  are  some  exceptions  to  this  rule.  (1)  If  the  instrument  be 
executed  in  the  presence  of  the  principal,  a  parol  authority  is  sufficient. 
Gardner  v.  Gardner,  5  Gush.  (Mass.)  483;  Eggleston  v.  Wagner,  46  Mich. 
610.  (2)  So  also  if  the  seal  is  superfluous  and  may  be  disregarded.  Worrall 
V.  Munn,  5  N.  Y.  229;  Wagoner  v.  Watts,  44  N.  J.  L.  126.  (3)  A  corporate 
agent  may  be  appointed  by  vote  of  the  directors  to  execute  a  sealed  in- 
strument. Burrill  v.  Nahant  Bank,  2  Met.  (Mass.)  163;  Howe  v.  Keeler, 
27  Conn.  538;  (4)  or  a  partner  by  parol  authority  of  the  partnership. 
Smith  V.  Kerr,  3  N.  Y.  144, 
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necessarily  imply  agency;  a  prima  facie  presumption  of 
agency  arises  where  goods  for  the  use  of  the  household  are  sup- 
plied to  the  wife's  order,  but  this  presvmiption  may  be  re- 
butted by  evidence  showing  that  such  agency  did  not  in  fact 
exist."  If,  however,  the  husband  has  recognized,  and  taken 
on  himself  the  Uability  in  respect  of,  his  wife's  past  dealings 
with  the  tradesman,  he  will  as  regards  future  transactions 
be  deemed  to  hold  her  out  as  his  agent  and  be  liable  accord- 
ingly, imless  meanwhile  he  actually  brings  to  the  tradesman's 
knowledge  the  fact  that  she  is  not  his  agent." ' 

We  may  contrast  this  relation  with  that  of  partnership. 
Marriage  does  not  of  itself  create  the  relation  of  agent  and 
principal:  partnership  does.  The  contract  of  partnership 
confers  on  each  partner  an  authority  to  act  for  the  others  in 
the  ordinary  course  of  the  partnership  business."  And  each 
partner  accepts  a  corresponding  liability  for  the  act  of  his 
fellows."* 

425.  Agency  inferred  from  conduct:  estoppel.  The  rela- 
tions above  described,  employment  and  marriage,  enable  an 
authority  to  be  readily  inferred  from  conduct.  But  apart 
from  these,  the  mere  conduct  of  the  parties  may  create  an 
irresistible  inference  that  an  authority  has  been  conferred 
by  one  upon  the  other. 

In  Pickering  v.  Busk '  the  plaintiff  allowed  a  broker  to 
purchase  for  him  a  quantity  of  hemp,  which  by  the  plaintiff's 
desire  was  entered  in  the  place  of  deposit  in  the  broker's 
name.  The  broker  sold  the  hemp,  and  it  was  held  that  the 
conduct  of  the  plaintiff  gave  him  authority  to  do  so. 

"Strangers,"  said  Lord  EUenborough,  "can  only  look  to  the  acts  of  the 
parties  and  to  the  external  indicia  of  property,  and  not  to  the  private 
communications  which  may  pass  between  a  principal  and  his  broker: 
and  if  a  person  authorize  another  to  assume  the  apparent  right  of  dispos- 

a  Morel  Brothers  &  Co.,  Ltd.,  v.  Earl  of  Westmoreland,  [1903]  1  K.  B.  (C.  A.)  64. 

6  Debenham  ».  Mellon,  Thesiger,  L.  J.,  5  Q.  B.  D.  403.  This  rule  needs  to  be  con- 
strued with  reference  to  the  Married  Women's  Property  Act  1893,  which  enacts  that 
all  present  or  future  separate  estate  of  a  married  woman  shall  be  available  to  satisfy 
contracts  made  by  her  "otherwise  than  as  agent."  But  this  does  not  mean  that  her 
future  separate  estate  will  be  bound  unless  she  contract  expressly  as  agent.  It  is 
enough  that  she  should  in  fact  have  her  husband's  authority  for  what  she  does.  Paquin 
V.  Beaucleric,  [1906]  A.  C.  148.  '<=  53  &  54  Vict.  c.  39,  §  5. 

<  Hawken  v.  Bourne,  8  M.  &  W.  710.  «  15  East,  38. 

'  There  may  be  actual  authority  (Gates  v.  Brower,  9  N.  Y.  205),  or 
ostensible  authority  (Bergh  v.  Warner,  47  Minn.  250),  or  agency  of  necessity 
(Benjamin  v.  Dockham,  134  Mass.  418).  See  Wanamaker  v.  Weaver, 
176  N.  Y.  75;  98  Am.  St.  Rep.  627  note;  sec.  426,  jmst. 
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ing  of  property  in  the  ordinary  course  of  trade,  it  must  be  presumed  that 
the  apparent  authority  is  the  real  authority." 

We  may,  if  we  please,  apply  to  these  cases  (excepting,  of 
course,  partnership)  the  term  agency  by  estoppel.  They  differ 
only  in  the  greater  or  less  readiness  with  which  the  presump- 
tion will  be  created  by  the  conduct  of  the  parties.  Fof  estop- 
pel means  only  that  a  man  may  not  resist  an  inference  which 
a  reasonable  person  would  necessarily  draw  from  his  words 
or  conduct.^ 

426.  Agency  by  necessity.  Circumstances  operating  upon  the 
conduct  of  the  parties  may  create  in  certain  cases  agency 
from  necessity. 

A  husband  is  bound  to  maintain  his  wife:  if  therefore  he 
wrongfully  leave  her  without  means  of  subsistences  he  becomes 
"an  agent  of  necessity  to  supply  her  wants  upon  his  credit."" 

A  carrier  of  goods,  or  a  master  of  a  ship,  may  under  certain 
circumstances,  in  the  interest  of  his  employer,  pledge  his 
credit,  and  will  be  considered  to  have  his  authority  to  do  so. 
It  has  even  been  held  that  where  goods  are  exported,  un- 
ordered, or  not  in  correspondence  with  samples,  the  consignee 
has,  in  the  interest  of  the  consignor,  an  authority  to  effect 
a  sale.*  In  all  these  cases  the  relation  of  principal  and  agent 
does  not  arise  from  agreement;  it  is  imposed  by  law  on  the 
circumstances  of  the  parties.  The  agent  occupies  the  position 
of  the  negotiorum  gestor  of  Roman  law.^ 

427.  Ratification.  It  remains  to  consider  ratification,  or 
the  adoption  by  A  of  the  benefit  and  liabilities  of  a  contract 
made  by  X  on  his  behalf,  but  without  his  authority. 

The  rules  which  govern  ratification  may  be  stated  thus. 

The  agent  must  contract  as  agent,  for  a  principal  who  is  in 
contemplation,  and  who  must  also  be  in  existence  at  the 
time,  for  such  things  as  the  principal  can  and  lawfully  may  do. 

"  An  act  done  for  another,  by  a  person  not  assuming  to  act  for  himself, 
but  for  such  other  person,  though  without  any  precedent  authority  what- 

a  Eastland  «.  Barchell,  3  Q.  B.  D.  at  p.  436;  and  see  Wilson  v.  GIossop,  20  Q.  B.  D. 
(C.  A.)  354.  *  Kemp  v.  Pryor,  7  Ves.  246. 

'  Johnston  v.  Milwaukee  &c.  Co.,  46  Neb.  480;  Edgerton  v.  Thomas, 
9  N.  Y.  40;  Johnson  v.  Hurley,  115  Mo.  513;  Crane  v.  Gruenewald,  120 
N.  Y.  274;  Steffens  v.  Nelson,  94  Minn.  365;  Daylight  Burner  Co.  v.  Odlin, 
51  N.  H.  56;  Huntley  v.  Mathias,  90  N.  C.  101;  Heath  v.  Stoddard,  91 
Me.  499. 

'  Benjamin  v.  Dockham,  134  Mass.  418;  McCready  v.  Thorn,  51  N.  Y. 
454;  Terre  Haute  &c.  R.  v.  McMurray,  98  Ind.  358  (but  see  Sevier  v. 
Birmingham  &c.  R.,  92  Ala.  258).    See  Huffcut,  Agency,  §§  54-59. 


412  AGENCY  [Part  VI 

ever,  becomes  the  act  of  the  principal,  if  subsequently  ratified  by  him. 
In  that  case  the  principal  is  bound  by  the  act,  whether  it  be  for  his  detri- 
ment or  his  advantage,  and  whether  it  be  in  tort  or  in  contract."  " 

(a)  The  agent  must  contract  as  agent.  He  must  not  incur 
a  liability  on  his  own  account  and  then  assign  it  to  some  one 
else  urfder  color  of  ratification.  If  he  has  a  principal  and 
contracts  in  his  own  name  he  cannot  divest  himself  of  the 
liability  to  have  the  contract  enforced  against  him  by  the  party 
with  whom  he  -dealt,  who  is  entitled  under  such  circumstances 
to  the  alternative  liability  of  the  agent  and  principal.*  If 
he  has  no  principal  and  contracts  in  his  own  name  he  can 
only  divest  himself  of  his  rights  and  liabilities  in  favor  of 
another  by  assignment  to  that  other,^  subject  to  the  rules 
laid  down  in  Part  III.  ch.  ii.  §  1;  and  in  such  a  case  it  is 
immaterial  that  the  person  contracting  intends  to  contract 
on  behalf  of  some  third  person,  if  he  "  at  the  same  time  keeps 
his  intention  locked  up  in  his  own  breast."  * ' 

(b)  The  agent  must  act  for  a  principal  who  is  in  contempla- 
tion. He  must  not  make  a  contract,  as  agent,  with  a  vague 
expectation  that  parties  of  whom  he  is  not  cognizant  at  the 
time  will  relieve  him  of  his  liabilities.  The  act  must  be  "done 
for  another  by  a  person  not  assuming  to  act  for  himself  but 
for  such  other  person."  "  * 

Apparent,  though  not  real,  exceptions  to  this  rule  should 
be  noted.  A  broker  may  make  contracts,  as  agent,  expect- 
ing that  customers  with  whom  he  is  in  the  habit  of  dealing  will 
take  them  off  his  hands.  Thus,  in  contracts  of  marine  insur- 
ance made  by  an  insurance-broker,  persons  "who  are  not 
named  or  ascertained  at  the  time  the  policy  is  eflFected  are 
allowed  to  come  in  and  take  the  benefit  of  the  insurance. 
But  then  they  must  be  persons  who  were  contemplated  at  the 
time  the  policy  was  made."  <*  ° 

<"  Wilson  ».  Tumman,  6  M.  &  6.  242. 

"  Keighley,  Maxsted  &  Co.  e.  Durant,  [1901]  A.  C.  240. 

"  Wilson  V.  Tumman,  6  M.  &  G.  242. 

^  Watson  V.  Swann,  11  C.  B.,  N.  S.  769. 


'  See  sec.  442,  post. 

2  A  most  instructive  case  upon  this  is  Mooney  v.  Williams,  5  New  So. 
Wales  State  Rep.  304. 

8  Hamlin  v.  Sears,  82  N.  Y.  327;  Grund  v.  Van  Vleck,  69  111.  478;  West- 
em  Pub.  House  V.  Dist.  Tp.  of  Rock,  84  Iowa,  101.  Contra:  Hayward  v. 
Langmaid,  181  Mass.  426. 

*  Western  Pub.  House  v.  Dist.  Tp.  of  Rock,  supra. 

'  See  Brainerd  v.  Dunning,  30  N.  Y.  211. 
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So  too  where  work  is  done  on  behalf  of  the  estate  of  a 
deceased  person,  if  it  is  done  by  order  of  one  who  afterwards 
becomes  administrator  and  ratifies  the  contract  for  the  work 
so  done,  such  a  ratification  creates  a  binding  promise  to  pay 
for  the  work.  Here  the  principal  contemplated  is  the  estate 
of  the  deceased  person,  this  is  in  existence,  although  there 
may  be  no  one  capable  of  acting  on  its  behalf  until  letters  of 
administration  have  been  obtained." 

The  converse  of  these  cases  is  that  of  an  agent  who  purports 
without  authority  to  contract  for  a  principal  fraudulently 
intending  to  avail  himself,  for  his  own  ends,  of  the  contract 
so  made.  Under  such  circumstances  the  principal  can  ratify 
and  take  the  benefit  of  the  contract.* 

(c)  The  principal  must  be  in  existence.  This  rule  is  impor- 
tant in  its  bearing  on  the  liabilities  of  companies  for  contracts 
made  by  the  promoters  on  their  behalf  before  they  are  formed. 
In  Kelner  v.  Baxter '  the  promoters  of  a  company  as  yet 
unformed  entered  into  a  contract  on  its  behalf,  and  the  com- 
pany when  duly  incorporated  ratified  the  contract.  It  became 
bankrupt,  and  the  defendant  who  had  contracted  as  its  agent 
was  sued  upon  the  contract.  It  was  argued  that  the  liability 
had  passed,  by  ratification,  to  the  company  and  no  longer 
attached  to  the  defendant,  but  the  court  held  that  this  could 
not  be. 

"Could  the  'company,'"  said  Willes,  J.,  "become  liable  by  a  mere 
ratification?  Clearly  not.  Ratification  can  only  be  by  a  person  ascertained 
at  the  time  of  the  act  done,  —  by  a  person  in  existence  either  actually  or 
in  contemplation  of  law,  as  in  the  case  of  the  assignees  of  bankrupts,  or  ad- 
ministrators whose  title  for  the  protection  of  the  estate  vests  by  relation." 

The  rule  has  been  cited  with  approval  in  a  recent  case  in 
the  Privy  Council."  ^ 

(d)  The  agent  must  contract  for  such  things  as  the  principal 
can,  and  lawfully  may  do.  A  man  may  adopt  the  wrongful 
act  of  another  so  as  to  make  himself  civilly  responsible:  but 
if  an  agent  enter  into  a  contract  on  behalf  of  a  principal  who 
is  incapable  of  making  it,  or  if  he  enter  into  an  illegal  contract, 

"  In  re  Watson,  18  Q.  B.  D.  116.        6  Tiedemann  v.  Ledermann,  [1899]  2  Q.  B.  63. 
=  L.  E.  2  C.  P.  174.  ■<  [1904]  A.  C.  126. 

'  Abbott  V.  Hapgood,  150  Mass.  248;  McArthur  v.  Times  Printing  Co., 
48  Minn.  319;  Bell's  Gap  R.  R.  v.  Christy,  79  Pa.  St.  64;  Rockford  &c.  R. 
V.  Sage,  65  111.  328.  Cp.  Whitney  v.  Wyman,  101  U.  S.  392;  Oakes  v. 
Cattaraugus  Water  Co.,  143  N.  Y.  430;  Low  v.  Conn.  &c.  R.,  45  N.  H.  370, 
46  N.  H.  284. 
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no  ratification  is  possible.  The  transaction  is  void,  in  the  one 
case  from  the  incapacity  of  the  principal,  in  the  other  from 
the  illegality  of  the  act."  ' 

On  this  last  ground  it  has  been  held  that  a  forged  signa- 
ture cannot  be  ratified,  so  as  to  constitute  a  defense  to 
criminal  proceedings.'  ^  But  is  ratification  here  in  question? 
For  one  who  forges  the  signature  of  another  is  not  an  agent, 
actually  or  in  contemplation.  The  forger  does  not  act  for 
another,  he  personates  the  man  whose  signature  he  forges. 

(e)  Principal  may  ratify  by  words  or  conduct.  The  princi- 
pal who  accepts  the  contract  made  on  his  behalf  by  one  whom 
he  thereby  undertakes  to  regard  as  his  agent  may,  as  in  the 
acceptance  of  any  other  simple  contract,  signify  his  assent 
by  words  or  by  conduct.  He  may  avow  his  responsibility 
for  the  ^ct  of  his  agent,  or  he  may  take  the  benefit  of  it,  or 
otherwise  by  acquiescence  in  what  is  done  create  a  presump- 
tion of  authority  given.  Where  conduct  is  relied  upon  as 
constituting  ratification  the  relations  of  the  parties  and  their 
ordinary  course  of  dealing  may  create  a  greater  or  less  pre- 
sumption that  the  principal  is  liable.' 

«  Bird  V.  Brown,  4  Ex.  799  ;  Mann  v.  Edinburgh  Northern  Tramways  Co.,  [1893] 
A.  C.  79. 
6  Brook  V.  Hook,  L.  K.  6  Ex.  89  ;  McKenzie  v.  British  Linen  Co.,  6  A.  C,  99. 

'  Milford  V.  Water  Co.,  124  Pa.  St.  610;  Armitage  v.  Widoe,  36  Mich. 
124. 

2  Accord:  Henry  v.  Heeb,  114  Ind.  275;  Workman  v.  Wright,  33  Oh. 
St.  405;  Shisler  v.  Vandike,  92  Pa.  St.  447.  Contra:  Greenfield  Bank  v. 
Crafts,  4  Allen  (Mass.)  447;  Hefner  v.  Vandolah,  62  111.  483;  Howard  v. 
Duncan,  3  Lans.  (N.  Y.)  174. 

3  Strasser  v.  Conklin,  54  Wis.  102;  Wheeler  &  Wilson  Mfg.  Co.  v.  Aughey, 
144  Pa.  St.  398;  Hyatt  v.  Clark,  118  N.  Y.  563.  Under  what  circum- 
stances silence  may  be  evidence  of  ratification,  see  Philadelphia  &c.  Co. 
V.  Cowell,  28  Pa.  St.  329;  Whitley  v.  James,  121  Ga.  521;  Bryce  v.  Clark, 
42  N.  Y.  St.  Rep.  471. 


CHAPTER  II 
Effect  of  the  Relation  of  Principal  and  Agent 

428.  Outline  of  subject.  The  effects  of  the.  relation  of  prin- 
cipal and  agent  when  created  as  described  above  may  be 
thus  arranged. 

1.  The  rights  and  liabilities  of  principal  and  agent  inter  se. 

2.  The  rights  and  liabilities  of  the  parties  where  an  agent 
contracts  as  agent  for  a  named  principal. 

3.  The  rights  and  liabilities  of  the  parties  where  an  agent 
contracts  for  a  principal  whose  name,  or  whose  existence,  he 
does  not  disclose. 

I.   THE    KIGHTS   AND    LIABILITIES    OF    PRINCIPAL    AND 

AGENT,  inter  se 

429.  Reciprocal  duties.  The  relations  of  principal  and  agent 
inter  se  are  made  up  of  the  ordinary  relations  of  employer 
and  employed,  and  of  those  which  spring  from  the  special 
business  of  an  agent  to  bring  two  parties  together  for  the 
purpose  of  making  a  contract  —  to  establish  privity  of  con- 
tract between  his  employer  and  third  parties. 

The  principal  must  pay  the  agent  such  commission  or 
reward  for  the  employment  as  may  be  agreed  upon  between 
them.  He  must  also  indemnify  the  agent  for  acts  lawfully 
done  and  liabilities  incurred  in  the  execution  of  his  authority.* 

The  agent  is  bound,  like  every  person  who  enters  into 
a  contract  of  employment,  to  account  for  such  property  of 
his  employer  as  comes  into  his  hands  in  the  course  of  the  em- 
ployment; to  use  ordinary  diligence  in  the  discharge  of  his 
duties;  to  display  any  special  skill  or  capacity  which  he  may 
profess  for  the  work  in  hand."  ^ 

There  are  besides  these  ordinary  relations  of  employer  and 

"  Jenkins  v.  Betham,  15  C.  B.  168. 

»  Bibb  V.  Allen,  149  U.  S.  481;  D'Arcy  v.  Lyle,  5  Binney  (Pa.)  441; 
Saveland  v.  Green,  36  Wis.  612. 

*  Page  V.  Wells,  37  Mich.  415;  Butts  v.  Phelps,  79  Mo.  302;  Whitney 
V.  Merchants'  Union  Exp.  Co.,  104  Mass.  152;  Heinemann  v.  Heard,  50 
N.  Y.  27;  Baldwin  Bros.  v.  Potter,  46  Vt.  402. 
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employed  certain  duties,  owing  by  the  agent  to  the  principal, 
which  arise  from  the  confidential  character  of  the  relations 
created  by  contractual  agency. 

430.  Agent  may  not  make  secret  profit.  The  agent  must 
make  no  profit  out  of  transactions  into  which  he  may  enter 
on  behalf  of  his  principal  in  the  course  of  the  employment 
beyond  the  commission  agreed  upon  between  them.^ 

Where  an  agent  is  promised  a  reward  or  payment  which 
might  induce  him  to  act  disloyally  to  his  employer,  or  might 
diminish  his  interest  in  the  affairs  of  his  employer,  he  cannot 
recover  the  money  promised  to  him.  If  he  obtains  money  by 
a  transaction  of  this  nature,  he  is  bound  to  account  for  it  to 
his  principal,  or  pay  it  over  to  him.  If  he  does  not  do  so  the 
money  can  be  recovered  by  the  principal  as  a  debt  due  to 
him. 

An  engineer  in  the  employ  of  a  railway  company  was 
promised  by  the  defendant  company  a  commission  the  con- 
sideration for  which  was,  partly  the  superintendence  of  their 
work,  partly  the  use  of  his  influence  with  the  railway  com- 
pany to  obtain  an  acceptance  by  them  of  a  tender  made  by 
his  new  employers.  He  did  not  appear  in  fact  to  have  ad- 
vised his  first  employers  to  their  prejudice,  but  it  was  held 
that  he  could  not  recover  in  an  action  brought  for  this  com- 
mission. "It  needs  no  authority  to  show  that,  even  though 
the  employers  are  not  actually  injmred  and  the  bribe  fails  to 
have  the  intended  effect,  a  contract  such  as  this  is  a  corrupt 
one  and  cannot  be  enforced."  "  ^ 

In  Andrews  v.  Rainsay "  the  plaintiff,  a  builder,  engaged 
the  defendants,  who  were  auctioneers,  to  sell  some  property 
on  the  terms  that  he  should  receive  £50  commission.  Ramsay 
sold  the  property  and  received  £20  commission  from  the 
purchaser.  It  was  held  that  he  was  bound  not  merely  to  pay 
this  £20  to  his  employer,  but  that  he  was  not  entitled  to  the 
£50  commission  promised,  and  that  though  this  sum  had 
already  been  paid  it  could  be  recovered.  It  would  be  easy 
to  multiply  illustrations  of  this  principle. 

«  Harrington  v.  Victoria  Graving  Dock  Co.,  3  Q.  B.  D.  549. 
b  [1903]2K.  B.  635. 

1  Geisinger  v.  Beyl,  80  Wis.  443  ;  Conkey  v.  Bond,  36  N.  Y.  427;  Bunker 
V.  Miles,  30  Me.  431;  Holmes  v.  Cathcart,  88  Minn.  213;  Noyes  v.  Landon, 
59  Vt.  569;  Salsbury  v.  Ware,  183  111.  505. 

2  Woodstock  Iron  Co.  v.  Richmond  Extension  Co.,  129  U.  S.  643 1  Boll- 
man  V.  Loomis,  41  Conn.  581. 
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But  the  agent  is  his  principal's  debtor,  not  his  trustee  for 
money  so  received.  If  the  money  is  invested  in  land  or 
securities  these  cannot  be  claimed  by  the  principal,  any  more 
than  he  can  claim  profits  made  out  of  the  sums  thus  received. 
They  constitute  a  debt  due  to  him,  and  this  he  can  recover." 

It  is  open  to  the  principal  who  discovers  that  his  agent 
has  been  paid  or  promised,  by  the  other  party,  a  reward  for 
bringing  about  the  contract,  to  repudiate  the  transaction. 
Nor  is  it  material  to  inquire  what  was  the  effect  of  the  payment 
or  promise  on  the  mind  of  the  agent.  "No  man  should  be  al- 
lowed to  have  an  interest  against  his  duty."  '  ' 

431.  Agent  may  not  become  principal  as  against  his  em- 
ployer. The  agent  may  not  depart  from  his  character  as  agent 
and  become  a  principal  party  to  the  transaction  even  though 
this  change  of  attitude  do  not  result  in  injury  to  his  employer. 
If  a  man  is  employed  to  buy  or  sell  on  behalf  of  another  he 
may  not  sell  to  his  employer  or  buy  of  him.''  ^ 

Nor  if  he  is  employed  to  bring  his  principal  into  contractual 
relations  with  others  may  he  assume  the  position  of  the 
other  contracting  party.' 

In  illustrating  these  propositions  we  may  usefully  distin- 
guish employment  to  buy  upon  commission,  from  employment 
to  represent  a  buyer  or  seller:  the  one  is  commission  agency, 
which  is  not  agency  in  the  strict  sense  of  the  word,  the  other 
is  genuine  agency. 

(a)  Sale.  A  may  agree  with  X  to  purchase  goods  of  X  at 
a  price  fixed  upon.  This  is  a  simple  contract  of  sale,  and  each 
party  makes  the  best  bargain  for  himself  that  he  can.* 

(6)  Commission  agency.  Or  A  may  agree  with  X  that  X 
shall  endeavor  to  procure  certain  goods  and  when  procured 
sell  them  to  A,  receiving  not  only  the  price  at  which  the 

a  Lister  &  Co.  v.  Stubbs,  45  Ch.  D.  15. 

!>  Shipway  v.  Broadwood,  [1899]  1  Q.  B.  373. 

0  See  Story  on  Agency,  §§  210,  211. 

'  Hegenmeyer  v.  Marks,  37  Minn.  6;  Miller  v.  R.  Co.,  83  Ala.  274;  Kty 
of  Findlay  v.  Pertz,  66  Fed.  Rep.  427;  Alger  v.  Anderson,  78  Fed.  Rep.  729. 

2  Conkey  v.  Bond,  36  N.  Y.  427;  Taussig  v.  Hart,  58  N.  Y.  425;  Davis 
V.  Hamlin,  108  III.  39;  People  v.  Board,  11  Mich.  222. 

3  Raisin  v.  Clark,  41  Md.  158;  Walker  v.  Osgood,  98  Mass.  348;  Young 
■w.  Trainor,  158  111.  428;  Mayo  v.  Knowlton,  134  N.  Y.  250;  Cannell  v. 
Smith,  142  Pa.  St.  25.  Cp.  Orton  v.  Scofield,  61  Wis.  382;  Rupp  v.  Samp- 
son, 16  Gray  (Mass.)  398. 

*  See  National  Cordage  Co.  v.  Sims,  44  Neb.  148;  Willcox  &c.  Co.  e. 
Ewing,  141  U.  S.  627. 
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goods  were  purchased  but  a  commission  or  reward  for  his 
exertions  in  procuring  them. 

Here  we  have  a  contract  of  sale  with  a  contract  of  employ- 
ment added  to  it,  such  as  is  usually  entered  into  by  a  com- 
mission agent  or  merchant/  who  supplies  goods  to  a  foreign 
correspondent.  In  such  a  case  the  seller  procures  and  sells 
the  goods  not  at  the  highest  but  at  the  lowest  price  at  which 
they  are  obtainable:  what  he  gains  by  the  transaction  is  not 
a  profit  on  the  price  of  the  goods  but  a  payment  by  way  of 
commission,  which  binds  him  to  supply  them  according  to 
the  terms  of  the  order  or  as  cheaply  as  he  can." 

If  a  seller  of  goods  warrants  them  to  be  of  a  certain  quality 
he  is  liable  to  the  buyer,  on  the  non-fulfillment  of  the  war- 
ranty, for  the  difference  in  value  between  the  goods  promised 
and  those  actually  supplied.  If  a  conunission  agent  promises 
to  procure  goods  of  a  certain  quality  and  fails  to  do  so,  the 
measure  of  damages  is  the  loss  which  his  employer  has  ac- 
tually sustained,  not  the  profit  which  he  might  have  made. 
A  seller  of  goods  with  a  warranty  promises  that  they  shall 
possess  a  certain  quality.  A  commission  agent  only  under- 
takes to  do  his  best  to  obtain  goods  of  such  a  quality  for  his 
employer.* 

And  here  the  person  employed  has  no  authority  to  pledge 
his  employer's  credit  to  other  parties,  but  undertakes  simply 
to  obtain  and  supply  the  goods  ordered  on  the  best  terms. 
Yet  it  would  seem  that  he  might  not,  without  his  employer's 
assent,  supply  the  goods  himself,  even  though  they  were  the 
best  obtainable  and  supplied  at  the  lowest  market  price.  This 
is  an  implied  term  in  his  contract  of  ejnployment.'  ^ 

(c)  Brokerage.  Or  thirdly,  A  may  agree  with  X  that  in 
consideration  of  a  commission  paid  to  X  he  shall  make  a  bar- 
gain for  A  with  some  third  party.  X  is  then  an  agent  in  the 
true  sense  of  the  word,  a  medium  of  communication  to  estab- 
lish privity  of  contract  between  two  parties. 

Under  these  circumstances  it  is  imperative  upon  X  that 
he  should  not  divest  himself  of  his  character  of  agent  and 
become  a  principal  party  to  the  transaction.    This  may  be 

a  Ireland  v.  Livingston,  L.  R.  6  H.  L.  407.        <>  Cassaboglou  v.  Gibba,  9  Q.  B.  D.  220. 
c  Rothschild  v.  Brookman,  2  Dow  &  CI.  188. 

'  "Commission  merchant"  and  "factor"   are  synonymous  terms  in 
American  usage.  Perkins  v.  State,  50  Ala.  154. 
'  Taussig  V.  Hart,  58  N.  Y.  425. 
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said  to  arise  from  the  fiduciary  relation  of  agent  and  prin- 
cipal: the  agent  is  bound  to  do  the  best  he  can  for  his 
principal;  if  he  put  himself  in  a  position  in  which  he  has 
an  interest  in  direct  antagonism  to  this  duty,  it  is  difficult  to 
suppose  that  the  special  knowledge,  on  the  strength  of  which 
he  was  employed,  is  not  exercised  to  the  disadvantage  of  his 
employer.  Thus  if  a  solicitor  employed  to  effect  a  sale  of 
property  purchase  it,  nominally  for  another,  but  really  for 
himself,  the  purchase  cannot  be  enforced."  ^ 

Not  merely  does  the  agent  under  such  circumstances  create 
for  himself  an  interest  antagonistic  to  his  duty:  he  fails  to 
do  that  which  he  is  employed  to  do,  namely,  to  establish 
a  contractual  relation  between  his  employer  and  some  other 
party.  The  employer  may  sustain  no  loss,  but  he  has  not 
got  what  he  bargained  for. 

Robinson  gave  an  order  to  MoUett,  a  broker  in  the  tallow 
trade,  for  the  purchase  of  a  quantity  of  tallow.  In  accordance 
with  a  custom  of  the  market  unknown  to  Robinson,  the  broker 
did  not  establish  privity  of  contract  between  his  client  and 
a  seller,  but  simply  appropriated  to  him  an  amount  of  tallow, 
corresponding  to  the  order,  which  he  had  pm-chased  from 
a  selling  broker. 

It  was  held  that  Robinson  could  not  be  required  to  accept 
goods  on  these  terms,  and  that  he  was  not  bound  by  a 
custom  of  which  he  was  not  aware  and  which  altered  the  "in- 
trinsic character"  of  the  contract."  ^ 

432.  Agent  may  not  delegate  authority.  The  agent  may  not, 
as  a  rule,  depute  another  person  to  do  that  which  he  has  un- 
dertaken to  do. 

The  reason  of  this  rule,  and  its  limitations,  are  thus  stated 
by  Thesiger,  L.  J.,  in  De  Bussche  v.  Alt." 

"As  a  general  rule,  no  doubt,  the  maxim  delegatus  non  potest  delegare 
applies  so  as  to  prevent  an  agent  from  establishing  the  relationship  of 
principal  and  agent  between  his  own  principal  and  a  third  person;  but 
this  maxim  when  analyzed  merely  imports  that  an  agent  cannot,  without 
authority  from  his  principal,  devolve  upon  another  obligations  to  the 
principal  which  he  has  himself  undertaken  personally  to  fulfill;  and  that 
inasmuch  as  confidence  in  the  particular  person  employed  is  at  the  root  of 

"  McPherson  v.  Watt,  3  App.  Ca.  254.       >>  Robinson  0.  Mollett,  L.  R.  7  H.  L.  802. 

c  8  Ch.  D.  310. 

'  Eldridge  v.  Walker,  60  111.  230;  Hughes  v.  Washington,  72  111.  84. 
'  Taussig  V.  Hart,  58  N.  Y.  425;  Terry  v.  Birmingham  Bank,  99  Ala.  566; 
Skiff  V.  Stoddard,  63  Conn.  198;  Butcher  v.  Krauth,  14  Bush.  (Ky.)  713 
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the  contract  of  agency,  such  authority  cannot  be  implied  as  an  ordinary 
incident  to  the  contract." 

The  Lord  Justice  points  out  that  there  are  occasions  when 
such  an  authority  must  needs  be  implied,  occasions  springing 
from  the  conduct  of  the  parties,  the  usage  of  a  trade,  the 
nature  of  a  business  or  an  unforeseen  emergency,  "and  that 
when  such  imphed  authority  exists  and  is  duly  exercised, 
privity  of  contract  arises  between  the  principal  and  the  sub- 
stitute, and  the  latter  becomes  as  responsible  to  the  former 
for  the  due  discharge  of  the  duties  which  his  employment 
casts  on  him,  as  if  he  had  been  appointed  agent  by  the  prin- 
cipal himself."  The  establishment  of  the  fiduciary  relation 
between  principal  and  sub-agent  follows  where  privity  of 
contract  exists  between  the  two,  as  is  shown  in  Powell  & 
Thomas  v.  Evan  Jones  &  Co.'^ 

The  rule  is  really  an  illustration  of  the  more  general  rule 
that  liabilities  under  a  contract  may  not  be  assigned  without 
the  consent  of  the  promisee.' 

But  where  there  is  no  such  implied  authority  and  the  agent 
employs  a  sub-agent  for  his  own  convenience,  no  privity  of 
contract  arises  between  the  principal  and  the  sub-agent.  On 
default  of  the  agent  the  principal  cannot  intervene  as  an 
undisclosed  principal  to  the  contract  between  agent  and 
sub-agent."  Nor  can  he  treat  the  sub-agent  as  one  employed 
by  him,  and  follow  and  reclaim  property  which  has  passed 
into  the  sub-agent's  hands.'' 

II.    RIGHTS  AND  LIABILITIES  OF  THE   PARTIES  WHERE 
AN  AGENT  CONTRACTS  FOR  A  NAMED  PRINCIPAL 

433.  Contract  for  named  principal.  Where  an  agent  contracts, 
as  agent,  for  a  named  principal,  so  that  the  other  party  to  the 
contract  looks  through  the  agent  to  a  principal  whose  name  is 
disclosed,  it  may  be  laid  down,  as  a  general  rule,  that  the  agent 
drops  out  of  the  transaction  so  soon  as  the  contract  is  made. 
«  [1905]  1 K.  B.  11. 

<>  New  Zealand  Co.  v.  Watson,  7  Q.  B.  D.  (C.  A.)  374. 

'  Sub-agency  may  be  impliedly  authorized  by  the  nature  of  the  ap- 
pointment of  the  agent  or  by  usage.  Harralson  v.  Stein,  60  Ala.  347;  Arff 
V.  Ins.  Co.,  125  N.  Y.  57;  Carpenter  v.  Ins.  Co.,  135  N,  Y.  298;  Grady  v. 
Ins.  Co.,  60  Mo.  116;  Newell  v.  Smith,  49  Vt.  256. 

2  Exchange  Nat.  Bk.  v.  Third  Nat.  Bk.,  112  U.  S.  276;  Simpson  v. 
Waldby,  63  Mich.  439;  Power  v.  First  Nat.  Bk.,  6  Mont.  251.  See  Huffcut, 
Agency,  §§  93-95. 
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Where  the  transaction  takes  this  form  only  two  matters 
arise  for  discussion :  the  nature  and  extent  of  the  agent's 
authority;  and  the  rights  of  the  parties  where  an  agent 
enters  into  contracts,  either  without  authority,  or  in  excess 
of  an  authority  given  to  him. 

434.  General  and  special  agents.  An  idle  distinction  has 
been  drawn  between  general  and  special  agents,  as  though 
they  possessed  two  sorts  of  authority  different  in  kind  from 
one  another.   There  is  no  such  difference. 

If  John  Styles,  having  authority  to  act  on  behalf  of  Richard 
Roe  and  describing  himself  as  agent  for  Richard  Roe,  makes 
a  contract  on  Roe's  behalf  with  John  Doe,  he  brings  Roe  and 
Doe  into  the  relation  of  two  contracting  parties,  and  him- 
self drops  out.  The  authority  may  have  been  wide  or  narrow, 
general  or  special,  but  the  difference  is  only  one  of  degree.* 

For  instance,  X  sends  A  to  offer  £100  for  M's  horse  Robin 
Hood,  or  to  buy  the  horse  for  a  price  not  exceeding  £100, 
or  for  as  low  a  price  as  he  can,  or  to  buy  the  best  horse  in 
M's  stable  at  the  lowest  price,  or  X  sends  A  to  London  to 
get  the  best  horse  he  can  at  the  lowest  price,  or  X  agrees 
with  A  that  A  shall  keep  him  supplied  with  horses  of  a  certain 
sort  and  provide  for  their  keep:  all  these  cases  differ  from 
one  another  in  nothing  but  the  extent  of  the  authority  given, 
there  is  no  difference  in  kind  between  any  one  of  the  cases 
and  any  other:  in  none  of  them  does  A  incur  any  personal 
liability  to  M  or  any  one  with  whom  he  contracts  on  behalf 
of  X  so  long  as  he  acts  as  agent,  names  his  principal,  and 
keeps  within  the  limits  of  his  authority. 

435.  Secret  instructions  will  not  limit  authority.  It  should 
be  observed  —  indeed  it  follows  from  what  has  been  said  — 
that  X  cannot  by  private  communications  with  A  limit  the 
authority  which  he  has  allowed  A  to  assume. 

"  There  are  two  cases  in  which  a  principal  becomes  liable  for  the  acts 
of  his  agent:  one  where  the  agent  acts  within  the  limits  of  his  authority, 
the  other  where  he  transgresses  the  actual  limits,  but  acts  within  the 
apparent  limits,  where  those  apparent  limits  have  been  sanctioned  by 
the  principal."" 

Jones  employed  Bushell  as  manager  of  his  business,  and 
it  was  incidental  to  the  business  that  bills  should  be  drawn 
and  accepted  from  time  to  time  by  the  manager.     Jones, 

--  Maddick  v.  Marshall,  16  C.  B.,  N.  S.  393. 
'  Hatch  V.  Taylor,  10  N.  H.  538;  Butler  v.  Maples,  9  Wall.  (U.  S.)  766. 
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however,  forbade  Bushell  to  draw  and  accept  bills.  Bushell 
accepted  some  bills,  Jones  was  sued  upon  them  and  was 
held  liable.  "If  a  man  employs  another  as  an  agent  in  a  char- 
acter which  involves  a  particular  authority,  he  cannot  by  a 
secret  reservation  divest  him  of  that  authority." " ' 

436.  Auctioneers.  We  may  note  the  authority  with  which 
certain  kinds  of  agents  are  invested  in  the  ordinary  course  of 
their  employment. 

An  auctioneer  is  an  agent  to  sell  goods  at  a  public  auction. 
He  is  primarily  an  agent  for  the  seller,  but,  upon  the  goods 
being  knocked  down,  he  becomes  also  the  agent  of  the  buyer; 
he  is  so  for  the  purpose  of  recording  the  bidding  "at  the  time 
and  as  part  of  the  transaction,"  so  as  to  provide  a  memoran- 
dum within  the  meaning  of  the  4th  section  of  the  Statute  of 
Frauds  and  of  the  Sale  of  Goods  Act.  *  ^  He  has  not  merely  an 
authority  to  sell,  but  actual  possession  of  the  goods,  and  a  lien 
upon  them  for  his  charges.  He  may  sue  the  purchaser  in  his 
own  name,  and  even  where  he  contracts  avowedly  as  agent,  and 
for  a  known  principal,  he  may  introduce  such  terms  into  the 
contract  made  with  the  buyer  as  to  render  himself  personally 
liable.'' ' 

But  the  principal  will  be  bound  if  the  auctioneer  act  within 
his  apparent  authority,  though  he  disobey  instructions  pri- 
vately given.  An  auctioneer  through  inadvertence  and  con- 
trary to  instructions  put  up  an  article  for  sale  without  re- 
serve.  His  principal  was  bound  by  the  terms  of  sale.*  * 

437.  Factors.  A  factor  by  the  rules  of  common  law  and 
of  mercantile  usage  is  an  agent  to  whom  goods  are  consigned 
for  the  purpose  of  sale,  and  he  has  possession  of  the  goods, 
authority  to  sell  them  in  his  own  name,  and  a  general  discre- 
tion as  to  their  sale.  He  may  sell  on  the  usual  terms  of  credit, 
may  receive  the  price,  and  give  a  good  discharge  tothe  buyer.' 

"  Edmunds  v.  Bushell  and  Jones,  L.  E.  1 Q.  B.  97.      >>  Bell  i).  Balls,  [1897]  1  Ch.  671. 
c  Woolfe  V.  Home,  2  Q.  B.  D.  355.         <'  Rainbow  v.  Howkins,  [1904]  2  K.  B.  326. 

'  Hatch  V.  Taylor,  supra;  Butler  v.  Maples,  supra;  Byrne  v.  Massasoit 
Packing  Co.,  137  Mass.  313;  Watts  v.  Howard,  70  Minn.  122;  Trainer 
V.  Morison,  78  Me.  160. 

2  Walker  v.  Herring,  21  Gratt.  (Va.)  678;  Johnson  v.  Buck,  35  N.  J 
L.  338;  Bent  v.  Cobb,  9  Gray  (Mass.)  397. 

s  Hulse  V.  Young,  16  Johns.  (N.  Y.)  1;  Elison  v.  Wulff,  26  111.  App 
616;  Schell  v.  Stephens,  50  Mo.  375. 

*  But  see  Bush  v.  Cole,  28  N.  Y.  261. 

5  Daylight  Burner  Co.  ■».  Odlin,  51  N.  H.  66;  Goodenow  v.  Tyler,  7 
Mass.  36;  Randall  v.  Kehlor,  60  Me  37;  Rice  v.  Groffmann,  56  Mo  434, 
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He  further  has  a  lien  upon  the  goods  for  the  balance  of 
account  as  between  himself  and  his  principal,  and  an  insur- 
able interest  in  them.  Such  is  the  authority  of  a  factor  at 
common  law,  an  authority  which  the  principal  cannot  re- 
strict, as  against  third  parties,  by  instructions  privately  given 
to  his  agent." 

By  the  Factors  Act  1889  *  the  presumed  authority  of  the 
factor  is  extended.  Persons  who,  in  good  faith,  advance 
money  on  the  seciu-ity  of  goods  or  documents  of  title  are 
thereby  given  assurance  that  the  possession  of  the  goods, "^  or 
of  the  documents  of  title  to  them,  carries  with  it  an  authority 
to  pledge  them. 

And  so  long  as  the  agent  is  left  in  possession  of  the  goods, 
revocation  of  authority  by  the  principal  does  not  prejudice 
the  right  of  the  buyer  or  pledgee,  if  the  latter  has  not  notice 
of  the  revocation  at  the  time  of  the  sale  or  pledge.' 

438.  Brokers.  A  broker  is  an  agent  primarily  to  establish 
privity  of  contract  between  two  parties.  Where  he  is  a  broker 
for  sale  he  has  not  possession  of  the  goods,  and  so  he  has  not 
the  authority  thence  arising  which  a  factor  enjoys.  Nor  has 
he  authority  to  sue  in  his  own  name  on  contracts  made  by 
him. 

The  forms  of  a  broker's  notes  of  sale  may  be  useful  as 
illustrating  what  has  hereafter  to  be  said  with  reference 
to  the  liabilities  of  parties  where  an  agent  contracts  for  a 
principal  whose  name  or  whose  existence  he  does  not  disclose. 

When  a  broker  makes  a  contract  he  puts  the  terms  into 
writing  and  delivers  to  each  party  a  copy  signed  by  him. 
The  copy  delivered  to  the  seller  is  called  the  sold  note,  that 
delivered  to  the  buyer  is  called  the  bought  note.  The  sold 
note  begins  "Sold  for  A  to  X"  and  is  signed  "M  broker,"  the 
bought  note  begins  "Bought  for  Z  of  A"  and  is  signed  "M 
broker."  But  the  forms  may  vary  and  with  them  the  broker's 
liability.  We  may  follow  these  in  the  sold  note. 

(i)  "Sold  for  A  to  X"    (signed)  "M  broker."    Here  the 

a  Pickering*.  Busk,  15  East,  38. 

I'  52  &  53  Vict.  c.  44.  This  Act  consolidates  the  four  previous  Acts  of  1823,  1825, 
1842,  1877. 

<^  Possession  by  one  who  has  "bought  or  agreed  to  buy  goods  "  carries  with  it  this 
authority  to  pledge:  but  possession,  with  an  option  to  buy  or  return,  does  not. 
Helby  v.  Matthews,  [1895]  A.  0.  471. 

'  Similar  acts  are  in  force  in  the  American  states.  See  Stimson,  Am. 
St.  Law,  §§  4380-4388;  Huffcut,  Agency,  §  171. 
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broker  cannot  be  made  liable  or  acquire  rights  upon  the  con- 
tract: he  acts  as  agent  for  a  named  principal."* 

(ii)  "Sold  for  you  to  our  principals"  (signed)  "M  broker." 
Here  the  broker  acts  as  agent,  but  for  a  principal  whom  he 
does  not  name.  He  can  only  be  made  liable  by  the  usage  of 
the  trade  if  such  can  be  proyed  to  exist.*  ^ 

(iii)  "Sold  by  you  to  me"  (signed)  "M."  Here  we  suppose 
that  the  broker  has  a  principal,  though  his  existence  is  not 
disclosed,  nor  does  the  broker  sign  as  agent.  He  is  personally 
liable,  though  the  seller  may  prefer  to  take,  and  may  take, 
the  liability  of  the  prmcipal  when  disclosed;  and  the  principal 
may  intervene  and  take  the  benefit  of  the  contract.'  * 

439.  Commission  agents.  A  commission  agent  is,  as  was 
described  above,  a  person  employed,  not  to  establish  privity 
of  contract  between  his  employer  and  other  parties,  but  to 
buy  or  sell  goods  for  him  on  the  best  possible  terms,  receiv- 
ing a  commission  as  the  reward  of  his  exertions.* 

440.  Del  credere  agent.  A  dd  credere  agent  is  an  agent  for 
the  purpose  of  sale,  and  gives,  besides,  an  undertaking  to  his  em- 
ployer that  the  parties  with  whom  he  is  brought  into  contractual 
relations  will  perform  the  engagements  into  which  they  enter. 

He  does  not  guarantee  the  solvency  of  these  parties  or 
promise  to  answer  for  their  default:  his  undertaking  does 
not  fall  under  29  Car.  II.  c.  3,  §  4,  but  is  rather  a  promise 
of  indemnity  to  his  employer  against  his  own  inadvertence 
or  iU-fortune  in  making  contracts  for  him  with  persons  who 
cannot  or  will  not  perform  them.* 

441.  Agent  cannot  sue  or  be  sued.  I  have  said  that  the 
agent  contracting  within  his  authority  for  a  named  principal 
drops  out  of  the  transaction.  As  a  rule  he  acquires  neither 
rights  nor  liabilities  on  a  contract  so  made. 

«  Fairlie  e.  Fenton,  L.  R.  5  Ex.  169;  Southwell  e.  Bowditch,  1  C.  P.  D.  (C.  A.  3T4). 

0  Fleet «.  Murton,  L.  R.  7  Q.  B.  126. 

^  Higgins  c.  Senior,  8  M.  &  W.  834. 

<l  Ireland  ».  Livingston,  L.  R.  5  H.  L,  407.    [See  sec.  431  ante,] 

'  Whitney  v.  Wyman,  101  U.  S.  392;  Bonynge  v.  Field,  81  N.  Y.  159; 
Grant  v.  Beard,  50  N.  H.  129. 

2  Chase  V.  Debolt,  7  111.  371 ;  Johnston  v.  Armstrong,  83  Tex.  325.  See 
Waddell  v.  Mordecai,  3  Hill  (S.  C.)  22. 

'  Cream  City  Glass  Co.  v.  Friedlander,  84  Wis.  53;  Horan  v.  Hughes, 
129  Fed.  Rep.  248.   See  HefFron  v.  Pollard,  73  Tex.  96. 

*  Lewis  V.  Brehme,  33  Md.  412;  Wolff  v.  Koppel,  5  HiU  (N.  Y.)  458; 
Sherwood  v.  Stone,  14  N.  Y.  267;  Swan  v.  Nesmith,  7  Pick.  (Mass.'^  220; 
National  Cordage  Co.  v.  Sims,  44  Neb.  148. 
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Plainly  he  cannot  sue ;  for  the  party  with  whom  he  con- 
tracted has  been  induced  by  him  to  look  to  the  named  prin- 
cipal, and  cannot,  unless  he  so  choose,  be  made  liable  to  one 
with  whom  he  dealt  merely  as  the  mouthpiece  of  another." 

And  this  is  so  though  the  professed  agent  be  the  real  prin- 
cipal. If  John  Styles  agrees  to  sell  his  goods  to  John  Doe 
describing  himself  as  the  agent,  and  the  goods  as  the  prop- 
erty, of  Richard  Roe,  he  cannot  enforce  the  contract,  for  it 
was  not  made  with  him.'  * 

With  a  few  exceptions  he  cannot  be  sued."  ^ 

An  agent  who  makes  himself  a  party  to  a  deed  is  bound 
thereby,  though  he  is  described  as  agent.  This  arises  from 
the  formal  character  of  the  contract,  and  the  technical  rule 
that  "  those  only  can  sue  or  be  sued  upon  an  indenture  who 
are  named  or  described  in  it  as  parties."  ^ ' 

An  agent  who  contracts  on  behalf  of  a  foreign  principal 
has,  by  the  usage  of  merchants,  no  authority  to  pledge  his 
employer's  credit,  and  becomes  personally  liable  on  the  con- 
tract.^  * 

If  an  agent  contracts  on  behalf  of  a  principal  who  does  not 
exist  or  cannot  contract,  he  is  liable  on  a  contract  so  made.' 

The  case  of  Kelner  v.  Baxter  ^  was  cited  above  to  show  that 
a  company  cannot  ratify  contracts  made  on  its  behalf  before 
it  was  incorporated:  the  same  case  establishes  the  rule  that 
the  agent  so  contracting  incurs  the  liabilities  which  the  com- 
pany cannot  by  ratification  assume.    "Both  upon  principle 

o  Bickerton  v.  Barrell,  5  M.  &  S.  383. 

*  Lewis  V.  Nicholson,  18  Q.  B.  603. 

-  Parol  contracts  have  been  framed  so  as  to  leave  it  uncertain  whether  the  agent 
meant  to  make  himself  personally  liable.  But  these  do  not  affect  the  rule.  Lennard 
V.  Eobinson,  5  E.  &  B.  125. 

<l  Beckham  v.  Drake,  9  M.  &  W.  95. 

e  Armstrong  v.  Stokes,  L.  R.  7  Q.  B.  605. 

/  L.  R.  2  C.  P.  175. 

'  Dicey  on  Parties  (Am.  ed.  1879)  165;  compare  Boston  Ice  Co.  v. 
Potter,  123  Mass.  28,  H.  &  W.  243. 

*  Where  a  contract  is  signed  "  John  W.  Fry  by  Heffron,"  parol  evidence 
cannot  be  introduced  to  show  that  Heffron  signed  the  name  of  Fry  (a  real 
person)  for  his  own  benefit  and  with  intent  to  bind  himself.  Heffron  v. 
Pollard,  73  Tex.  96.    And  see  Kansas  Nat.  Bank  v.  Bay,  62  Kans.  692. 

3  Briggs  V.  Partridge,  64  N.  Y.  357;  Sanders  v.  Partridge,  108  Mass. 
556;  Borckerling  v.  Katz,  37  N.  J.  Eq.  150. 

*  The  presumption  is  otherwise  in  the  United  States.  Kirkpatrick  v. 
Stainer,  22  Wend.  (N.  Y.)  244;    Oelricks  v.  Ford,  23  How.  (U.  S.)  49; 

.  Bray  v.  Kettell,  1  Allen  (Mass.)  80. 

'  Patrick  v.  Bowman,  149  U.  S.  411;  Lewis  v.  Tilton,  64  Iowa,  220. 
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and  upon  authority,"  said  Willes,  J.,  "it  seems  to  me  that 
the  company  never  could  be  liable  upon  this  contract,  and 
construing  this  document  ut  res  magis  valeat  quam  pereat,  we 
must  assume  that  the  parties  contemplated  that  the  persons 
signing  it  would  be  personally  liable." 

442.  Remedies  against  agent  who  contracts  without  au- 
thority. If  a  man  contracts  as  agent,  but  without  authority, 
for  a  principal  whom  he  names,  he  cannot  bind  his  alleged 
principal  or  himself  by  the  contract:^  but  the  party  whom 
he  induced  to  contract  with  him  has  one  of  two  remedies. 

(a)  If  the  alleged  agent  honestly  believed  that  he  had  an 
authority  which  he  did  not  possess  he  may  be  sued  upon 
a  warranty  of  authority.^ 

This  is  an  implied  promise  to  ihe  other  party  that  in  con- 
sideration of  his  making  the  contract  the  professed  agent 
undertakes  that  he  is  acting  with  the  authority  of  a  principal. 

This  rule  does  not  apply  only  to  transactions  or  represen- 
tations which  would  result  in  contract;  it  extends  to  any 
representation  of  authority  whereby  one  induces  another  to 
act  to  his  detriment." 

"  Persons  who  induce  others  to  act  on  the  supposition  that  they  have 
authority  to  enter  into  a  binding  contract  on  behalf  of  third  persons,  on 
it  turning  out  that  they  have  no  such  authority,  may  be  sued  for  damages 
for  the  breach  of  an  implied  warranty  of  authority.  This  was  decided  in 
Collen  V.  Wright,^  and  other  cases."  ' 

The  liability  may  be  treated  —  as  it  has  been  by  the  Court 
of  Appeal  —  as  an  exception  to  the  general  rule  of  law  that 
"an  action  for  damages  will  not  lie  against  a  person  who 
honestly  makes  a  misrepresentation  which  misleads  another."" 
But  if  that  were  so  the  right  of  action,  being  no  longer  based 
on  contract  but  on  wrong,  would  not  survive  to  the  repre- 
sentatives of  the  injured  party. 

But  the  relation  is  really  one  of  contract,  and  was  so  treated 
in  Dunn  v.  Macdonald,'  where  the  Court  of  Appeal  held  that 
a  seryant  of  the  Crown,  who  was  alleged  to  have  warranted 

"  Starkey  v.  Bank  of  England,  [1903]  A.  C.  114. 

I-  8  E.  &  B.  647. 

«  Richardson  v.  Williamson,  L.  R.  6  Q.  B.  276. 

■J  Fairbank's  Exors.  v.  Humphreys,  18  Q.  B.  D.  (C.  A.)  62. 

e  [1897]  1  Q.  B.  (C.  A.)  657. 

'  Ballou  V.  Talbot,  16  Mass.  461;  McCurdy  v.  Rogers,  21  Wis.  199; 
Noyes  v.  Loring,  55  Me.  408;   Duncan  &c.  Co.  v.  Niles,  32  111.  532. 

2"  White  V.  Madison,  26  N.  Y,  117;  Baltzen  v.  Nicolay,  53  N.  Y.  467; 
Kroeger  v.  Pitcairn,  101  Pa.  St.  311;  Farmers'  Trust  Co.  v.  Floyd,  47 
Oh.  St.  525;  Seeberger  v.  McCormick,  178  111.  404,  415-419. 
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an  authority  which  he  did  not  possess,  could  not  be  person- 
ally liable  on  contracts  made  on  behalf  of  the  Crown. 

(&)  If  the  professed  agent  knew  that  he  had  not  the  author- 
ity which  he  assumed  to  possess,  he  may  be  sued  by  the 
injured  party  in  the  action  of  deceit.* 

The  case  of  Polhill  v.  Walter  "  is  an  illustration  of  this.  The 
defendant  accepted  a  bill  as  agent  for  another  who  had  not 
given  him  authority  to  do  so.  He  knew  that  he  had  not  the 
authority,  but  expected  that  his  act  would  be  ratified.  It  was 
not  ratified,  the  bill  was  dishonored,  and  the  defendant  was 
held  liable  to  an  indorsee  of  the  bill  as  having  made  a  repre- 
sentation of  authority  false  to  his  knowledge,  and  falling 
under  the  definition  of  fraud  given  in  a  previous  chapter. 

The  reason  why  the  alleged  agent  should  not  be  made 
personally  Hable  on  such  a  contract  is  plain.  The  man  whom 
he  induced  to  enter  into  the  contract  did  not  contemplate  him 
as  the  other  party  of  it,  or  look  to  any  one  but  the  alleged 
principal.  His  remedy  should  be,  as  it  is,  for  misrepresenta- 
tion, innocent  or  fraudulent. 

III.    RIGHTS  AND  LIABILITIES  OF  THE  PARTIES  WHERE 
THE   PRINCIPAL   IS   UNDISCLOSED 

Where  the  name  of  the  principal  is  not  disclosed 
443.  General  rule.  A  man  "has  a  right  to  the  benefit  which 
he  contemplates  from  the  character,  credit  and  substance  of 
the  person  with  whom  he  contracts' ' ;  *  if  therefore  he  enters 
into  a  contract  with  ah  agent  who  does  not  give  his  princi- 
pal's name,  the  presumption  is  that  he  is  invited  to  give  credit 
to  the  agent.  Still  more  if  the  agent  do  not  disclose  his  prin- 
cipal's existence.  In  the  last  case  invariably,  in  the  former 
case  within  certain  limits,  the  party  who  contracts  with  an 
agent  on  these  terms  gets  the  benefit  of  an  alternative  lia- 
biUty  and  may  elect  to  sue  agent  or  principal  upon  the  con- 
tract.^ 

An  agent  who  contracts  as  agent  but  does  not  disclose 
the  name  of  his  principal,  is  said  to  render  himself  personally 
liable  if  the  other  party  to  the  contract  choose  to  treat  him 

o  3  B.  &  A.  114.  »  Denman,  C.  J.,  in  Humble  ti.  Hunter,  12  Q.  B.  317. 

'  Noyes  v.  Loring,  55  Me.  408. 

^  Byington  v.  Simpson,  134  Maes.  169;  Ford  v.  Williams,  21  How. 
(U.  S.)  287;  Kayton  v.  Barnett,  116  N.  Y.  625;  Hubbard  v.  Tenbrook, 
124  Pa.  St.  291. 
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SO,  but  this  must  depend  on  the  construction  of  terms.  The 
exceptions  to  the  general  rule  are  wide,  and  its  application  in 
reported  cases  is  not  as  frequent  as  might  be  expected."  We 
may  state  two  propositions,  which  must  be  taken  subject  to 
exceptions  to  be  hereafter  mentioned :  — 

444.  Contract  as  agent  for  unnamed  principal.  (1)  An  agent 
who  contracts  for  an  unnamed  principal  as  agent  will  not  be 
personally  liable.' 

The  agent  who  describes  himself  as  such  in  the  contract, 
and  signs  himself  as  such,  if  the  contract  be  in  writing,  pro- 
tects himself  against  liability. 

"There  is  no  doubt  at  all  in  principle,"  said  Blackburn,  J.,  in  Fleet  v. 
Murton,^  "  that  a  broker  as  such,  merely  dealing  as  broker  and  not  as  pur- 
chaser, makes  a  contract,  from  the  very  nature  of  things,  between  the  buyer 
and  seller,  and  is  not  himself  either  buyer  or  seller,  and  that  consequently 
where  the  contract  says  'sold  to  AB'  or  'sold  to  my  principals'  and  the 
broker  signs  himself  simply  as  broker  he  does  not  make  himself  by  that 
either  the  purchaser  or  seller  of  the  goods." 

445.  Contract  not  expressly  as  agent.  (2)  An  agent  who 
contracts  for  an  unnamed  principal,  without  expressly  con- 
tracting as  agent,  will  be  personally  liable.^ 

In  the  absence  of  words  indicating  agency,  the  word  "broker" 
attached  to  a  signature  is  merely  descriptive  and  does  not 
limit  liability,  so  that  if  the  agent  do  not  by  words  exclude 
himself  from  liability,  it  may  be  assumed  that  one  who  deals 
with  an  agent  for  an  unnamed  principal  expects  and  is  en- 
titled to  the  alternative  liability  of  the  principal  and  the 
agent." 

Even  where  the  agent  is  distinctly  described  as  such,  the 
usage  of  a  trade,  as  in  Fleet  v.  Murton,^  may  make  him  liable : ' 
so  too  may  the  general  rule  that  an  agent  acting  for  a  foreign 
principal  has  no  authority  to  pledge  his  credit.' 

o  Thomson  v.  Davenport,  9  B.  &  C.  78. 

I-  L.  E.  7  Q.  B.  126.   And  see  Southwell  v.  Bowditch,  1  C.  P.  D.  (C.  A.)  374. 

c  Hutcheson  v.  Eaton,  13  Q.  B.  D.  861;  Thomson  ».  Davenport,  9  B.  &  C.  78. 

d  L.  R.  7  Q.  B.  126. 

"  Barrow  v.  Dyster  (13  Q.  B.  D.  635)  is  an  instance  of  conflict  between  the  terms 
of  a  contract  and  the  custom  of  a  trade.  Hides  were  purchased  through  brokers 
who  did  not  disclose  the  name  of  their  principals.  The  selling  brokers  were  to 
arbitrate  in  case  of  difference  under  the  contract.  Evidence  of  a  custom  of  the 
hide  trade  which  would  make  them  personally  liable,  was  rejected,  as  inconsistent 
with  the  arbitration  clause,  which  would  thus  hftve  made  them  judges  in  their  own  cause. 

/  Armstrong  v.  Stokes,  L.  R.  7  Q.  B.  605. 

'  Johnson  v.  Armstrong,  83  Tex.  325.   Cp.  Byington  v.  Simpson,  supra. 
'  Horan  v.  Hughes,  129  Fed.  Rep.  248;  De  Remer  v.  Brown,  165  N.  Y. 
410;  Amans  v.  Campbell,  70  Miim.  493. 
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Where  a  man  has  under  these  circumstances  contracted  as 
agent,  he  may  declare  himself  to  be  the  real  principal.  The 
other  party  to  the  contract  does,  no  doubt,  lose  the  alternative 
liability  of  the  agent  or  the  unnamed  principal.  Yet,  if  he 
was  willing  to  take  the  liability  of  an  unknown  person  it  is 
hard  to  suppose  that  the  agent  was  the  one  man  in  the  world 
with  whom  he  was  unwilling  to  contract;  and  at  any  rate  the 
character  or  solvency  of  the  unnamed  principal  could  not  have 
induced  the  contract. 

Thus  in  Schmaltz  v.  Avery, "^  Schmaltz  sued  on  a  contract  of 
charter-party  into  which  he  had  entered  "on  behalf  of  another 
party"  with  Avery.  He  had  named  no  principal,  and  it  was 
held  that  he  might  repudiate  the  character  of  agent  and  adopt 
that  of  principal.* 

Where  the  existence  of  the  principal  is  undisclosed 

446.  Alternative  liability  where  principal  is  undisclosed.  If 
the  agent  acts  on  behalf  of  a  principal  whose  existence  he 
does  not  disclose,  the  other  contracting  party  is  entitled 
to  elect  whether  he  will  treat  principal  or  agent  as  the  party 
with  whom  he  dealt.  The  reason  of  this  rule  is  plain.  If  A 
enters  into  a  contract  with  X  he  is  entitled  at  all  events  to 
the  liability  of  the  party  with  whom  he  supposes  himself  to 
be  contracting.  If  he  Subsequently  discovers  that  X  is  in 
fact  the  representative  of  M  he  is  entitled  to  choose  whether 
he  will  accept  the  actual  state  of  things,  and  sue  M  as  prin- 
cipal, or  whether  he  will  adhere  to  the  supposed  state  of 
things  upon  which  he  entered  into  the  contract,  and  continue 
to  treat  X  as  the  principal  party  to  it.*  * 

I  have  stated  the  rule  of  evidence  by  which  a  man  who 
has  contracted  as  principal  may  be  shown  to  be  an  agent.' 
Where  a  contract  is  ostensibly  made  between  A  and  X,  A 
may  prove  that  X  is  agent  for  M  with  a  view  of  fixing  M 

"  16  Q.  B.  655. 

'  If  the  other  party  elect  to  treat  the  agent  at  agent  the  principal  will  be  bound  by 
all  acts  which  fall  within  the  authority  usuallj'  conferred  upon  an  agent  of  the  char- 
acter  in  question.  He  cannot  set  up  any  special  instructions  limiting  the  ostensible 
character  of  the  agency.    Watteau  v.  Fenwick,  [1892]  1 Q.  B.  346. 

•  See  Huffman  v.  Long,  40  Minn.  473;  Paine  v.  Loeb,  96  Fed.  Rep.  164. 
2  Hubbard  v.  Tenbrook,  124  Pa.  St.  291;  City  Trust  Co.  D.  Am.  Brewing 
Co.,  174  N.  Y.  486. 
'  See  sec.  341,  ante. 
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with  the  liabilities  of  the  contract."  *  But  X  cannot,  by  prov- 
ing that  M  is  his  principal,  escape  the  liabilities  of  a  contract 
into  which  he  induced  A  to  enter  under  the  supposition  that 
he  (Z)  was  the  real  contracting  party."  ^  Neither  party  may 
escape  any  liability  which  he  assumed  under  the  contract, 
but  A  may  show  that  his  rights  are  wider  than  the  words 
of  the  contract  would  indicate. 

The  real  principal  M  may  intervene  and  sue  upon  the 
contract;  but  A  may  set  up  against  him  any  defense  which 
would  have  been  good  against  X  the  agent,  and  which  ac- 
crued while  A  still  supposed  that  he  was  dealing  with  X  as 
principal.  Any  set-off  which  A  may  have  against  X,  and 
which  accrued  while  A  still  regarded  X  as  principal,  may  be 
used  against  a  demand  made  by  M  the  real  principal.  "^ ' 

447.  Alternative  liability,  how  concluded.  But  the  right 
of  the  other  contracting  party  to  sue  agent  or  principal  — 
to  avail  himself  of  an  alternative  liability  —  may,  in  various 
ways,  be  so  determined,  that  he  is  limited  to  one  of  the  two 
and  has  no  longer  the  choice  of  either  liability. 

(a)  The  agent  may  contract  in  such  terms  that  the  idea, 
of  agency  is  incompatible  with  the  construction  of  the  con- 
tract. 

Thus,  where  an  agent  in  making  a  charter-party  described 
himself  therein  as  owner  of  the  ship,  it  was  held  that  he  could 
not  be  regarded  as  agent,  that  his  principal  could  not  inter- 
vene, nor  could,  by  parity  of  reasoning,  be  sued."  * 

(b)  If  the  other  party  to  the  contract,  after  having  dis- 
covered the  existence  of  the  undisclosed  principal,  do  anything 
which  unequivocally  indicates  the  adoption  of  either  principal 
or  agent  as  the  party  liable  to  him,  his  election  is  determined, 
and  he  cannot  afterwards  sue  the  other.* 

"  Higgins  V.  Senior,  8  M.  &  W.  834.  i  Trueman  e.  Loder,  11  Ad.  &  E.  589. 

=  Montagu  v.  Forwood,  [1893]  2  Q.  B.  350.     <*  Humble  v.  Hunter,  12  Q.  B.  310. 

'  Ford  V.  Williams,  21  How.  (U.  S.)  287;  Huntington  v.  Knox,  7  Cush. 
(Mass.)  371;  Darrow  v.  Home  Produce  Co.,  57  Fed.  Rep.  463;  Wm.  Lin- 
deke  Land  Co.  v.  Levy.  76  Minn.  364. 

2  Cream  City  Glass  Co.  v.  Friedlander,  84  Wis.  63;  Babbett  v.  Young, 
51  N.  Y.  238;  Bryan  v.  Brazil,  52  Iowa,  350. 

3  Taintor  v.  Prendergast,  3  Hill  (N.  Y.)  72;  Peel  v.  Shepherd,  58  Ga. 
365;  Stebbins  v.  Walker,  46  Mich.  5;   Gardner  v.  Allen,  6  Ala.  187. 

*  Winchester  v.  Howard,  97  Mass.  303;  Harner  v.  Fisher,  58  Pa.  St.  453. 
6  Barrel!  v.  Newby,  127  Fed.  Rep.  656;  Ranger  v.  Thalmann,  65  N.  Y. 
App.  Div.  5,  84  ib.  341,  aff'd  178  N.  Y.  574. 
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(c)  If,  before  he  ascertain  the  fact  of  agency,  he  sue  the 
agent  and  obtain  judgment,  he  cannot  afterwards  recover 
against  the  principal."  But  merely  to  bring  an  action  under 
these  circumstances  would  not  determine  his  rights.  "For 
it  may  be  that  an  action  against  one  might  be  discontinued 
and  fresh  proceedings  be  well  taken  agamst  the  other."  "  ^ 

(d)  Again,  if,  while  exclusive  credit  is  given  to  the  agent, 
the  undisclosed  principal  pays  the  agent  for  the  price  of  goods 
sold  to  him,  he  cannot  be  sued  when  he  is  discovered  to  be 
the  purchaser.^ 

In  Armstrong  v.  Stokes  "  the  defendants  employed  Messrs. 
Ryder,  a  firm  of  commission  agents,  to  buy  goods  for  them. 
Messrs.  Ryder  bought  the  goods  in  their  own  names  from 
Armstrong,  who  gave  credit  to  them  and  to  no  one  else.  The 
defendants  paid  their  agents  for  the  goods  in  the  ordinary 
cours^  of  business,  and  a  fortnight  later  the  Messrs.  Ryder 
stopped  payment,  not  having  paid  Armstrong.  When  it 
appeared  from  their  books  that  they  had  been  acting  as 
agents  for  the  defendants,  Armstrong  claimed  to  demand 
payment  from  the  undisclosed  principal.  It  was  held  that 
the  demand  could  not  be  made  from  "those  who  were  only 
discovered  to  be  principals  after  they  had  fairly  paid  the  price 
to  those  whom  the  vendor  believed  to  be  principals,  and  to  whom 
alone  the  vendor  gave  credit." 

It  is  important  to  note  the  difference  between  such  a  case 
as  this  and  one  in  which  the  existence  of  the  principal  is 
known,  though  his  name  is  not  disclosed.  There  the  other 
contracting  party  presumably  looks  beyond  the  agent  to  the 
credit  of  the  principal.  "The  essence  of  such  a  transaction," 
said  Bowen,  J.,  in  Irvine  v.  Watsonf  "is  that  the  seller  as  an 

"  Per  Lord  Cairns,  Hamilton  v.  Kendall,  4  App.  Ca.  514. 

!>  Priestl)'  V.  Fernie,  3  H.  &  C.  984. 

<:  L.  R.  7  Q.  B.  508.  ^  5  Q.  B.  D.  107.  (C.  A.)  414. 

'  The  problem  is  whether  there  is  a  final  election  between  the  agent 
and  the  principal.  Bringing  and  maintaining  an  action  against  one  with 
full  knowledge  of  all  the  facts  may  be  an  election.  Barrell  v.  Newby,  127 
Fed.  Rep.  656.  A  fortiori,  going  to  judgment  against  one  with  full  know- 
ledge of  all  the  facts.  Kingsley  v.  Davis,  104  Mass.  178 ;  Codd  Co.  v. 
Parker,  97  Md.  319.  Contra:  Beymer  v.  Bonsall,  79  Pa.  St.  298.  But 
going  to  judgment  against  the  agent  in  ignorance  of  the  agency  is  not 
an  election.  Greenburg  v.  Palmieri,  71  N.  J  I,.  83;  Lindquist  v.  Dickson, 
(Minn.)  107  N.  W.  958;  Brown  v.  Reiman,  48  N.  Y.  App.  Div.  295. 

^  Fradley  v.  Hyland,  37  Fed.  Rep.  49;  Thomas  v.  Atkinson,  38  Ind. 
248;  Laing  v.  Butler,  37  Hun  (N.  Y.)  144. 
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ultimate  resource  looks  to  the  credit  of  some  one  to  pay  him 
if  the  agent  does  not."  If,  in  such  a  case,  the  principal  settles 
accounts  with  his  agent  before  the  ordinary  period  of  credit 
has  expired,  he  is  not  thereby  discharged ;  if  he  were,  the  seller 
would  be  deprived  of  the  liability  to  which  he  was  induced 
to  look  when  he  entered  into  the  contract.' 

IV.    LIABILITY    OF   PEINCIPAL   FOE   FRAUD    OF  AGENT 

448.  Liability  for  active  deceit.  A  principal  is  liable  to  an 
action  for  deceit  for  the  fraud  of  his  agent,  if  the  fraud  was 
committed  in  the  ordinary  course  of  his  employment.''  The 
liability  of  the  principal  is  in  no  wise  different  from  that  of  an 
employer  who  is  responsible  for  wrongful  acts  done  by  those 
in  his  service,  within  the  scope  of  their  employment."  A  man 
is  equally  liable  for  the  negligence  of  his  coachman  who  runs 
over  a  foot  passenger  in  driving  his  master's  carriage  from 
the  house  to  the  stables,  and  for  the  fraud  of  his  agent,  who, 
being  instructed  to  obtain  a  purchaser  for  certain  goods, 
obtains  one  by  false  statements  as  to  the  quality  of  the  goods. 

But  if  the  person  employed  act  beyond  the  scope  of  his 
employment  he  no  longer  represents  his  employer  so  as  to 
make  him  liable  in  tort  or  contract.  An  agent  was  employed 
to  sell  a  log  of  mahogany;  he  was  not  authorized  to  warrant 
its  soundness,  but  he  did  so  knowing  it  to  be  imsoimd.  The 
employer  could  not  be  sued  for  deceit  because  the  agent  had 
no  authority  to  give  a  warranty:  nor  could  the  contract  be 
avoided,  because  the  parties  could  no  longer  be  replaced  in 
their  previous  positions,  for  the  log  had  been  sawn  up  and 
partly  used." ' 

The  rights  of  the  parties  may  be  thus  stated. 

If  the  agent  commits  a  fraud  in  the  course  of  his  employ- 
ment, he  is  liable,  and  so  is  his  principal. 

If  he  commits  a  fraud  outside  the  scope  of  his  authority 
he  would  be  liable,  but  not  his  principal. 

»  Barwiok  v.  English  Joint  Stock  Bank,  L.  R.  2  Ex.  259. 
»  Udell  V.  Atherton,  7  H.  &  N.  172. 

1  See  Huffcut,  Agency,  §  125. 

2  Jeffrey  v.  Bigelow,  13  Wend.  (N.  Y.)  518;  Haskell  v.  Starbird,  152 
Mass.  117;  Lynch  v.  Mercantile  Co.,  18  Fed.  Rep.  486;  Davies  v.  Lyon, 
36  Minn.  427.  Contra:  Kennedy  v.  McKay,  43  N.  J.  L.  288;  White  v. 
N.  Y.  &c.  R.,  68  N.  J.  L.  123;  Keefe  v.  Shell,  181  Pa.  St.  90. 

»  See  Kennedy  v.  McKay,  supra;  White  v.  N.  Y.  &c.  R.  supra;  Keefe 
V.  ShoU,  supra. 
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In  the  first  case  the  other  party  might  sue  upon  the  contract, 
and  in  either  case  he  would  be  entitled  to  avoid  the  contract 
subject  to  the  conditions  described  on  pages  216-219, 

Where  a  principal  allows  his  agent  to  make  a  statement 
which  he  knows,  but  which  the  agent  does  not  know,  to  be 
false,  it  would  seem  difficult  to  sue  either  principal  or  agent 
for  deceit;  for  the  one  did  not  make  the  statement,  and  the 
other  honestly  believed  it  to  be  true.'  But  the  contract  could 
be  set  aside  or  resisted  on  the  ground  of  material  misrepre- 
sentation if  not  on  the  ground  of  fraud:  and  it  would  be 
strange  if  the  consequences  of  fraud  did  not  attach  to  a 
principal  who  knowingly  employed  an  ignorant  agent  in  order 
to  profit  by  his  misrepresentations." 

449.  Liability  for  non-disclosure.  In  the  case  of  a  contract 
vbernmae  fidei,  the  principal  would  seem  to  be  liable  to  the 
avoidance  of  the  contract  if  his  agent  conceals  a  material 
fact.  It  is  said  that  "  the  knowledge  of  the  agent  is  the  know- 
ledge of  the  principal,"  and  this  doctrine  has  been  carried  so 
far  that,  in  the  Court  of  Appeal,  a  principal  was  held  to  be 
unable  to  recover  on  a  policy  of  insurance  because  an  agent 
whom  he  had  employed,  but  who  had  not  effected  the  insur- 
ance, knew  of  facts,  materially  affecting  the  risk,  which  he 
did  not  communicate  to  his  employer,  and  of  which  the  em- 
ployer was  unaware.* 

This  decision  was  overruled  by  the  House  of  Lords." ' 

The  agent  is  employed  to  represent  the  principal  for  one 
or  more  transactions.  What  he  does  in  the  course  of  the  trans- 
action is  the  act  of  his  principal;  what  he  knows  and  does 
not  tell  is  —  if  he  ought  to  tell  it  and  if  the  transaction 
is  carried  out  —  a  non-disclosure  which  may  affect  his  princi- 
pal's rights.  But  he  represents  his  principal  for  the  purpose 
of  the  transaction  in  question,  and  if,  before  it  is  effected,  his 

«  National  Exchange  Co.  of  Glasgow  v.  Drew,  2  Macq.  H.  L.  C.  146. 
»  Blackburn  11.  Vigors,  17  Q.  B.  D.  (C.  A.)  553. 
0  12  App.  Ca.  531. 

'  "In  an  action  between  vendor  and  vendee,  knowledge  possessed  by 
either  the  principal  or  agent  is,  respectively,  imputable  to  each  other, 
and  an  agent,  whose  principal  has  knowledge  of  latent  defects  in  property 
proposed  to  be  sold,  cannot  honestly  represent  to  its  intending  purchaser 
that  it  is  free  from  such  defects."  Mayer  v.  Dean',  115  N.  Y.  556,  561. 
See  the  possible  cases  analyzed  in  Huffcut's  Agency,  §  152. 

2  Irvine  v.  Grady,  85  Tex.  120;  Union  Nat.  Bk.  v.  Ins.  Co.,  71  Fed.  Rep. 
473. 
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authority  is  revoked,  the  relation  of  employer  and  employed 
ceases  to  exist. 

450.  When  knowledge  of  agent  is  knowledge  of  principal. 
In  fact  the  knowledge  of  the  agent  is  the  knowledge  of  the 
principal  when,  and  only  when,  it  is  imparted  to  the  prin- 
cipal, or  the  transaction  to  which  the  knowledge  is  material 
is  carried  out.*  Hence  it  follows  that  if  the  agent  knows  that 
the  principal  is  being  defrauded,  the  principal  cannot  set 
aside  the  contract  on  the  ground  of  fraud.  ^ 

An  agent  of  an  insurance  company  obtained  a  proposal 
for  insurance  from  a  one-eyed  man  who,  being  also  illiterate, 
signed  at  the  request  of  the  agent  a  form  stating  among 
other  things  that  he  was  free  from  any  physical  infirmity. 
The  agent  knew  that  the  insured  had  but  one  eye.  The  in- 
surance was  against  partial  or  total  disablement;  after  a 
while,  the  insured  lost  his  second  eye,  and  claimed  the  amount 
due  under  a  policy  fof  a  total  disablement.  The  company 
resisted  the  claim,  on  the  ground  of  the  falsehood  contained 
in  the  proposal;  but  it  was  held  that  the  knowledge  of  the 
agent  was  their  knowledge  and  that  they  were  Uable."  ' 

<•  Bawden  v.  London  &  Cy.  Assurance  Co.  [1892]  2  Q.  B.  634. 

'  Notice  to  an  agent  acquired  during  the  transaction  is  notice  to  the 
principal.  Bierce  v.  Red  Bluff  Hotel  Co.,  31  Cal.  160;  Suit  v.  Woodhall, 
113  Mass.  391;  Craigie?;.  Hadley,  99  N.  Y.  131.  Some  courts  hold  that  notice 
acquired  before  the  agency  begins  is  notice  to  the  principal  if  the  know- 
ledge is  still  present  in  the  agent's  mind  and  he  is  at  liberty  to  disclose  it. 
The  DistiUed  Spirits,  11  Wall.  (U.  S.)  356;  Fairfield  Sav.  Bk.  v.  Chase, 
72  Me.  226;  Constant  v.  University  of  Rochester,  111  N.  Y.  604;  but  see 
contra,  Houseman  v.  Girard  &c.  Ass'n,  81  Pa.  St.  256;  McCormick  v.  Joseph, 
83  Ala.  401. 

^  But  contra  if  the  agent  is  a  party  to  the  fraud  or  acting  adversely  to 
the  principal.  Allen  v.  South  Boston  Ry.,  150sMass.  200;  Gunster  v.  Scran- 
ton  &c.  Co.,  181  Pa.  St.  327;  Thomson-Houston  Elec.  Co.  v.  gapitol  Trac- 
tion Co.,  65  Fed.  Rep.  341. 

'  The  principal  is  also  entitled  to  the  benefit  of  the  knowledge  of  his 
agent  as  against  the  third  party.   Haines  v.  Starkey,  82  Minn.  230. 


CHAPTER  III 

Determination  of  Agent's  Authority 

An  agent's  authority  may  be  determined  in  any  one  of 
three  ways:  by  agreement;  by  change  of  status;  or  by  death. 

(i)  Agreement 

451.  Revocation  of  Authority.  The  relation  of  principal 
and  agent  is  founded  on  mutual  consent,  and  may  be  brought 
to  a  close  by  the  same  process  which  originated  it,  the  agree- 
ment of  the  parties. 

Where  this  agreement  is  expressed  by  both  parties,  or 
where,  at  the  time  the  authority  was  given,  its  dm-ation  was 
fixed,  the  matter  is  obvious  and  needs  no  discussion. 

Where  authority  is  determined  by  revocation  it  must  be 
borne  in  mind  that  the  right  of  either  party  to  bring  the 
relation  to  an  end  by  notice  given  to  the  other  is  a  term  in 
the  original  contract  of  employment. 

But  the  principal's  right  to  revoke  is  affected  by  the  in- 
terests (1)  of  third  parties,  (2)  of  the  agent. 

452.  Effect  of  revocation  as  to  third  parties.  A  principal 
may  not  privately  limit  or  revoke  an  authority  which  he  has 
allowed  his  agent  publicly  to  assume.  He  will  be  bound  by 
the  acts  of  the  agent  which  he  has  given  other  persons  reason 
to  suppose  are  done  by  his  authority. 

The  case  of  Debenham  v.  Mellon"  is  a  good  illustration  of  the 
nature  and  limits  of  this  right  of  revocation. 

A  husband  who  supplied  his  wife  with  such  things  as 
might  be  considered  necessaries  for  her  forbade  her  to  pledge 
his  credit;  any  authority  she  might  ever  have  enjoyed  for 
that  purpose  was  thereby  determined.  She  dealt  with  a 
tradesman  who  had  not  before  supplied  her  with  goods  on 
her  husband's  credit  and  had  no  notice  of  his  refusal  to  au- 
thorize her  dealings.  He  supplied  these  goods  on  the  hus- 
band's credit  and  sued  him  for  their  price.  It  was  held  that 
the  husband  was  not  liable,  and  the  following  rules  were 
laid  down  in  the  judgments  given. 

«  5  Q.  B.  D.  394  ;  6  App.  Ca.  24. 
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(o)  Marriage  does  not  of  itself  create  by  implication  an 
authority  from  the  husband  to  the  wife  to  pledge  the  hus- 
band's credit;  except  in  such  cases  of  necessity  as  we  have 
described  above.' 

The  wife  therefore  can  only  be  constituted  her  husband's 
agent  by  express  authority  or  by  such  conduct  on  his  part  as 
would  estop  him  from  denying  the  agency. 

(&)  Where  the  husband  has  habitually  ratified  the  acts  of 
his  wife  in  pledging  his  credit,  he  cannot,  as  regards  those 
whom  he  has  thus  induced  to  look  to  him  for  payment,  revoke 
her  authority  without  notice. 

"  If  a  tradesman  has  had  dealings  with  the  wife  upon  the  credit  of  the 
husband,  and  the  husband  has  paid  him  without  demur  in  respect  of  such 
dealings,  the  tradesman  has  a  right  to  assume,  in  the  absence  of  notice  to 
the  contrary,  that  the  authority  of  the  wife  which  the  husband  has  recog- 
nized continues.  The  husband's  quiescence  is  in  such  cases  tantamount 
to  acquiescence,  and  forbids  his  denying  an  authority  which  his  own  con- 
duct has  invited  the  tradesman  to  assume."  " 

(c)  In  the  absence  of  such  authority  arising  from  conduct 
the  husband  is  entitled  as  against  persons  dealing  with  his 
wife  to  revoke  any  express  or  implied  authority  which  he 
may  have  given  her,  and  to  do  so  without  notice  to  persons 
so  dealing. 

"  The  tradesman  must  be  taken  to  know  the  law;  he  knows  that  the  wife 
has  no  authority  in  fact  or  in  law  to  pledge  the  husband's  credit  even  for 
necessaries,  unless  he  expressly  or  impliedly  gives  it  her,  and  that  what 
the  husband  gives  he  may  take  away."  * 

The  case  of  husband  and  wife  is  perhaps  the  best,  as  it  is 
the  strongest,  illustration  of  the  limits  within  which  the  prin- 
cipal may  revoke  an  authority  consistently  with  the  rights 
of  third  parties.^ 

453.  Authority  coupled  with  interest.  The  right  of  revo- 
cation may  be  expressly  or  impliedly  limited  by  the  liability 
of  the  employer  to  save  or  to  indemnify  the  agent  from  loss 
occurring  in  consequence  of  the  employment. 

The  rule  laid  down  that  "an  authority  coupled  with  an 
interest  is  irrevocable"  is  explained  by  Wilde,  C.  J.,  in  Smart 

o  Debenham  v.  Mellon,  6  Q.  B.  D.  403.       >>  Per  Thesiger,  L.  J.,  5  Q.  B.  D.  403. 

'  See  sees.  424,  426,  ante. 

'  Notice  of  revocation  is  necessary  to  protect  third  parties.  Claflin  v. 
Lenheim,  66  N.  Y.  301;  Fellowes  v.  Hartford  &c.  Co.,  38  Conn.  197;  Tier 
V.  Lampson,  35  Vt.  179.  But  if  the  agency  be  for  a  single  act,  notice  is 
unnecessary  after  the  performance  of  that  act.  Watts  v.  Kavanagh,  35 
Vt.  34. 
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V.  Sandars,"  to  mean  that  "where  an  agreement  is  entered 
into  on  sufficient  consideration,  whereby  an  authority  is  given 
for  the  purpose  of  conferring  some  benefit  on  the  donee  of 
that  authority,  such  an  authority  is  irrevocable.'  That  is 
what  is  usually  meant  by  an  authority  coupled  with  an 
interest."  An  illustration  of  the  application  of  this  principle 
is  to  be  found  in  CarmichaeVs  case.''  But  the  rule  has  a  some- 
what wider  application,  as  appears  from  the  language  of 
Bowen,  L.  J.,  in  Read  v.  Anderson,"  where  the  revocation 
of  authority  to  carry  out  a  contract  would  have  involved  an 
injury  to  the  agent  which  must  have  been  in  contemplation 
of  the  parties  when  the  contract  of  employment  was  made. 

' '  There  is  a  contract  of  employment  between  the  principal  and  the  agent 
which  expressly  or  by  implication  regulates  their  relations;  and  if  as 
part  of  this  contract  the  principal  has  expressly  or  impliedly  bargained 
not  to  revoke  the  authority  and  to  indemnify  the  agent  for  acting  in  the 
ordinary  course  of  his  trade  and  business  he  cannot  be  allowed  to  break 
his  contract."  <* ' 

(ii)  Change  of  Status 

454.  Bankruptcy  and  Marriage.  Bankruptcy  of  the  principal 
determines,  and  before  1883  marriage  of  the  prmcipal,  if  a 
woman,  determined,  an  authority  given  while  the  principal 
was  solvent,  or  sole.' ' 

455.  Insanity.  It  is  still  open  to  question  whether  insanity 
amiuls  an  authority  properly  created  while  the  principal 
was  yet  sane.  The  latest  case  on  this  point  is  Drew  v.  NunnJ 
The  defendant  there,  being  at  the  time  sane,  gave  an  authority 
to  his  wife  to  deal  with  the  plaintiff;  he  then  became  in- 
sane; the  wife  continued  to  deal  with  the  plaintiff  and  gave 
no  notice  of  the  insanity  of  her  husband;  the  defendant  re- 
covered and  resisted  payment  for  goods  supplied  to  his  wife 
while  he  was  insane. 

"  6  C.  B.  917.        !>  [1896]  2  Ch.  648.  <:  13  Q.  B.  D.  779.         d  13  Q.  B.  D.  782. 

'  Minett  «.  Forester,  4  Taunt.  541;  Charnley  i).  Winstanley,  5  East,  266. 
/  4  Q.  B.  D.  661. 

'  This  is  probably  too  broad  a  statement  under  the  American  law. 
Blackstone  v.  Buttermore,  53  Pa.  St.  266;  Chambers  v.  Seay,  73  Ala. 
372;  Stier  v.  Ins.  Co.,  58  Fed.  Rep.  843. 

3  Hunt  V.  Rousmanier,  8  Wheat.  (U.  S.)  174;  Hess  v.  Rau,  95  N.  Y. 
359;  Roland  v.  Coleman,  76  Ga.  652;  Kelly  v.  Bowerman,  113  Mich.  446; 
Muth  V.  Goddard,  28  Mont.  237;  Huflcut,  Agency,  §  72. 

»  In  re  Daniels,  6  Biss.  (U.  S.)  405;  Rowe  v.  Rand,  111  Ind.  206;  Hal! 
V.  Bliss,  118  Mass.  554;  Wambole  v.  Foote,  2  Dak.  1;  Judson  v.  Sierra, 
22  Tex.  365. 
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The  court  did  not  expressly  decide  how  insanity  affected 
the  continuance  of  an  authority,  but  held  that  "the  defendant 
by  holding  out  his  wife  as  agent,  entered  into  a  contract  with 
the  plaintiff  that  she  had  authority  to  act  on  his  behalf,  and 
that  until  the  plaintiff  had  notice  that  this  authority  was 
revoked  he  was  entitled  to  act  upon  the  defendant's  repre- 
sentations." Since  the  decision  in  the  Imperial  Loan  Co.  v. 
Stone"  it  might  be  said  that  one  who  contracts  is  entitled  to 
assume  that  the  other  party  is  sane,  unless  the  contrary  should 
appear,  nor  would  he  be  expected  when  dealing  with  an  agent 
to  inquire  whether  the  principal  was  of  sound  mind.* 

Knowledge  of  the  defendant's  insanity  would  probably 
have  disentitled  the  plaintiff  to  rely  on  the  authority  of  the 
wife;  for  the  decision  in  his  favor  rested  mainly  on  the  ground 
that  the  authority  had  been  made  known  to  him,  but  not 
the  insanity  which  might  have  annulled  it.  In  fact  the  de- 
fendant seems  to  have  been  held  Uable  rather  on  the  ground 
of  his  own  representations  than  on  the  agency  of  his  wife. 
It  is  possible  that,  since  1883,  the  wife  who,  knowing  that 
her  husband  was  insane,  continued  to  exercise  an  authority 
once  given  by  him,  might  be  sued  on  a  warranty  of  authority.^ 

(iii)  Death  of  Principal 

456.  Death  of  principal  revokes  authority.  The  death,  or 
(if  the  principal  is  an  artificial  entity  like  a  company)  the  dis- 
solution, of  the  principal  determines  at  once  the  authority 
of  the  agent,"  leaving  the  third  party  without  a  remedy  upon 
contracts  entered  into  by  the  agent  when  ignorant  of  the 
death  of  his  principal.'^  The  agent  is  not  personally  liable, 
as  in  Kelner  v.  Baxter,^  as  having  contracted  on  behalf  of 
a  non-existent  principal;  for  the  agent  had  once  received 
an  authority  to  contract.    Nor  is  he  liable  on  a  warranty  of 

"  [1892]  1 Q.  B.  599. 

>>  This  statement  should  be  qualified  in  respect  of  powers  of  attornej'  expressed  to 
be  irrevocable  under  sections  8  &  9  of  the  Conveyancing  Act  of  1882.  See  44  &  45 
Vict.  c.  41,  §  47,  and  45  &  46  Vict.  c.  39,  §§  8,  9.  But  these  exceptions  are  of  a  very 
limited  character,  and  do  not  ailect  the  principle  laid  doTra  in  the  text. 

c  Salton  V.  New  Beeston  Cycle  Co.,  [1900]  1  Ch.  43 ;  Smout  v.  Ilbery,  10  M.  &  W.  1. 

d  li.  R.  2  C.  P.  174. 

'  See  Davis  v.  Lane,  10  N.  H.  156;  Matthiessen  &c.  Co.  v.  McMahon,  38 
N.  J.  L.  536;  Merritt  v.  Merritt,  43  N.  Y.  App.  Div.  68;  Chase  v.  Chase, 
.  163  Ind.  178. 

2  See  sec.  442,  ante. 
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authority  as  in  Collen  v.  Wright;'  for  he  had  no  means  of 
knowing  that  his  authority  had  determined.*  Nor  is  the 
estate  of  the  deceased  liable;  for  the  authority  was  given 
for  the  purpose  of  representing  the  principal  and  not  his  es- 
tate.""  The  case  seems  a  hard  one,  but  so  the  law  stands  at 
present.  It  would  appear  probable,  however,  from  some  ex- 
pressions of  Brett,  J.  L.,  in  Drew  v.  Nunn,^  that  the  Court  of 
Appeal  might  be  disposed  to  attach  liability  to  the  estate  of 
the  deceased  principal,  should  the  question  again  arise.* 

<■  8  E.  &  B.  64T. 

^  According  to  a  dictum  of  Kekewich,  J.,  in  Halbot  v.  Lens,  [1901]  1  Ch.  344,  the 
proposition  in  Smout  v.  nbery,  that  there  must  be  some  wrong  or  omission  on  the  part 
of  the  agent  to  make  him  personally  liable  on  a  warranty  of  authority  was  overruled 
by  Collen  v.  Wright ;  if  this  dictum  is  right,  the  agent  who  professes  to  act  for  a  de- 
ceased principal  will  now  be  liable. 

'  Blades  v.  Free,  9  B.  &  C.  16T. 

rf  4  Q.  B.  D.  661. 

'■  The  death  of  the  principal  revokes  the  authority  of  the  agent,  and  any 
contract  thereafter  made  is  a  nullity.  Weber  v.  Bridgman,  113  N.  Y.  600; 
Farmers'  &c.  Co.  v.  Wilson,  139  N.  Y.  284;  Long  v.  Thayer,  150  U.  S.  520; 
Lewis  V.  Kerr,  17  Iowa,  73;  Moore  v.  Weston,  (N.  Dak.)  102  N.  W.  163. 
Contra,  where  the  act  is  not  necessarily  to  be  done  in  the  principal's  name: 
Ish  V.  Crane,  8  Oh.  St.  520,  13  Oh.  St.  574 ;  and  see  Deweese  v.  Muff, 
57  Neb.  17;  Meinhardt  v.  Newman,  (Neb.)  99  N.  W.  Rep.  261. 


CONTRACT  AND  QUASI  CONTRACT 

It  is  necessary  to  touch  on  some  forms  of  obligation,  called 
Quasi-Contract  for  want  of  a  better  name,  because  they 
acquired,  for  purposes  of  pleading,  the  form  of  agreement.' 

In  early  notions  of  contract,  whether  in  Roman"  or  in 
English  law,  we  must  not  look  for  an  analysis  of  agreement, 
as  emanating  from  offer  and  acceptance.  The  fact  that  one 
man  had  benefited  at  the  expense  of  another  under  circum- 
stances which  called  for  a  readjustment  of  rights  might  give 
rise  to  the  action  of  debt.  And  this  was  the  remedy,  not 
only  for  breaches  of  contract  based  on  executed  consideration 
where  such  breach  resulted  in  an  ascertained  money  claim, 
but  for  any  case  where  statute,  common  law,  or  custom  laid 
a  duty  upon  one  to  pay  an  ascertained  sum  to  another. 

The  action  of  assumpsit,  on  the  other  hand,  was  primarily 
an  action  to  recover  an  unliquidated  sum,  or  such  damages  as 
the  breach  of  a  promise  had  occasioned  to  the  promisee. 

But  there  were  certain  inconveniences  attaching  to  the 
action  of  debt.  The  defendant  might  "wage  his  law,""  and 
the  action  was  then  determined,  not  upon  the  merits,  but  by 
a  process  of  compurgation,  in  which  the  defendant  came 
into  court  and  declared  upon  oath  that  he  did  not  owe  the 
debt,  and  eleven  respectable  neighbors  also  declared  upon 
oath  that  they  believed  him  to  speak  the  truth. 

Again,  the  technical  rules  of  pleading  forbade  the  inclusion 
in  the  same  suit  of  causes  of  action  arising  from  debt  and  from 
assumpsit,  of  actions  for  liquidated  and  for  unliquidated 
damages;  for  the  one  was  based  upon  contract  real  or  feigned, 
the  other  upon  a  form  of  wrong,  the  non-feasance  of  an  under- 
taking. 

"  Thus  Gaius,  after  illustrating  the  nature  of  the  contract  Se,  by  the  instance  of 
Mutuum  or  loan  for  consumption,  goes  on  to  say,  "  is  qui  non  debitum  accepit  ab  eo 
qui  per  eTrorem  solvit,  re  obligaiur."  Gaiua,  3.  §91.  By  the  time  of  Justinian  this 
legal  relation  had  been  definitely  assigned  to  the  province  of  Quasi  Contract.  Insti- 
tutes, iii.  27.  6. 

6  Blackstone,  Comm.  iii.  341. 

'  For  a  discussion  of  the  difference  between  a  true  contract  resting  on 
assent  and  a  fictional  contract  created  by  law,  see  Hertzog  v.  Hertzog, 
29  Pa.  St.  465,  H.  &  W.  1;  Dusenbury  v.  Speir,  77  n!  Y.  144;  Columbus 
&c.  Ry.  V.  Gaffney,  65  Oh.  St.  104;  Keener  on  QuaBi-Contracts,  Ch.  I. 
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Assumpsit  therefore  was  preferred  to  debt  as  a  form  of 
action,  and,  after  a  while,  by  the  pleader's  art,  a  money  debt 
was  stated  in  the  form  of  an  assumpsit,  or  undertaking  to  pay 
it.  First  it  was  decided  in  Slade's  case  "  that  an  action  might 
be  maintained  in  assumpsit,  though  the  contract  was  a  bargain 
for  goods  to  be  sold,  resulting  in  a  liquidated  claim  or  debt. 
Then,  where  the  breach  of  a  contract  resulted  in  such  a  claim, 
the  plaintiff  was  enabled  to  declare  in  the  form  of  a  short 
statement  of  a  debt,  based  upon  a  request  by  the  defendant  for 
work  to  be  done  or  goods  to,  be  supplied,  and  a  promise  to  pay 
for  them.  This  was  settled  in  the  last  twenty-five  years  of  the 
seventeenth  century.  Thenceforth  a  man  might  state  claims 
arising  from  contract  variously  in  the  same  suit  —  as  a  special 
agreement  which  had  been  broken  —  and  as  a  debt  arising  from 
agreement  and  hence, importing  a  promise  to  pay  it.* 

Such  a  mode  of  pleading  was  called  an  indebitatus  count, 
or  count  in  indebitatus  assumpsit;  the  remedy  upon  a  spe- 
cial contract  which  resulted  in  a  liquidated  claim  was  now 
capable  of  being  stated  as  a  debt  with  the  addition  of  a  prom- 
ise to  pay  it.  In  this  form  it  was  applied  to  the  kinds  of  lia- 
bility which,  though  devoid  of  the  element  of  agreement,  gave 
rise  to  the  action  of  debt,  and  thence  in  all  cases  where  A  was 
liable  to  make  good  to  Z  a  sum  gained  at  X's  expense." ' 

Thus  for  the  convenience  of  the  remedy  certain  liabili- 
ties have  been  made  to  figure  as  though  they  sprang  from 
contract,  and  have  appropriated  the  form  of  agreement. 
The  distinction  between  assumpsit  and  debt  was  practically 
abolished  by  the  Common  Law  Procedure  Act  (1852)."*  The 
plaintiff  was  no  longer  required  to  specify  the  form  m  which 
his  action  was  brought;  he  was  allowed  to  join  various 
forms  of  action  in  the  same  suit,  and  might  omit  the  feigned 
promise  from  the  statement  of  the  cause  of  action.  The 
form  of  pleading,  in  such  cases  as  resolved  themselves  into 
a  simple  money  claim,  was  reduced  to  a  short  statement  of  a 
debt  due  for  money  paid  or  received;  and  now  the  Judicature 
Act  has  abolished  formal  pleadings,  and  has  substituted  for 

»  4  Co.  Rep.  92. 

6  See  expressions  of  Holt,  C.  J.,  quoted  in  Hayes  v.  Warren,  2  Str.  932. 

«  Moses  V.  Macferlan,  2  Burr.  1005.  d  15  &  le  Vict.  c.  76. 

'  See  sees.  12-15,  69-71,  ante;  Ames,  History  of  Assumpsit,  Harvard 
Law  Rev.,  vol.  ii,  1,  53,  reprinted  in  Woodruff's  Cases  on  Quasi-Contract, 
pp.  653-683. 


442  QUASI  CONTRACT 

the  indebitatus  counts  a  simple  indorsement  upon  the  writ 
of  summons. 

In  deference  to  their  historical  connection  with  contract, 
I  will  notice  legal  relations  which  once,  in  the  pleader's 
hands,  wore  the  semblance  of  offer  and  acceptance.' 

Such  relations  may  arise  from  the  judgment  of  a  court  of 
competent  jurisdiction,  or  from  the  acts  of  the  parties. 

As  to  the  former,  it  is  enough  to  say  that  the  judgment 
of  a  court  of  competent  jurisdiction,  ordering  a  sum  of  money 
to  be  paid  by  one  of  two  parties  to  another,  is  not  merely 
enforcible  by  the  process  of  the  court,  but  can  be  sued  upon 
as  creating  a  debt  between  the  parties,  whether  or  no  the 
court  be  a  court  of  record."  ^ 

The  acts  of  the  parties  may  bring  about  this  obligation 
either  (1)  from  the  admission  by  A  of  a  claim  due  to  X  upon 
an  account  stated,  or  (2)  from  the  payment  by  A  of  a  sum 
which  X  ought  to  have  paid,  or  (3)  from  the  acquisition  by  A 
of  money  which  should  belong  to  X. 

(1)  An  account  stated  is  an  admission  by  one  who  is  in 
account  with  another  that  there  is  a  balance  due  from  him. 
Such  an  admission  imports  a  promise  to  pay  upon  request, 
and  creates  an  actional  liability  ex  contractu."  ^ 

(2)  It  is  a  rule  of  English  law  that  no  man  "can  make 

"  Williams  v.  Jones,  13  M.  &  W.  628. 

>>  Irving  V.  Veitch,  3  M.  &  W.  106  ;  Hopkins  v.  Logan,  5  M.  &  W.  241. 

'  In  the  admirable  treatise  by  Professor  Keener  on  Quasi-Contracts, 
the  author  divides  quasi  contracts  into  three  groups:  (1)  those  founded 
upon  a  record,  as  a  judgment;  (2)  those  founded  upon  a,  statutory,  oflfi- 
cial,  or  customary  duty,  as  the  obligation  to  pay  for  a  statutory  service, 
like  compulsory  pilotage,  the  obligation  of  a  sheriff,  or  the  obligation  of 
a  common  carrier  or  innkeeper;  (3)  those  founded  upon  the  doctrine  that 
no  one  shall  be  allowed  to  enrich  himself  unjustly  at  the  expense  of  an- 
other, as  the  obligation  of  an  infant  or  lunatic  to  pay  for  necessaries,  the 
obligation  of  a  person  to  refund  money  paid  under  mistake  or  duress, 
the  obligation  of  a  person  to  pay  for  benefits  conferred  under  a  contract 
which  through  no  fault  of  the  plaintiff  is  incapable  of  full  performance, 
the  obligation  of  indemnity  or  contribution,  and  so  on.    Ch.  I. 

2  Andrews  v.  Montgomery,  19  Johns.  (N.  Y.)  162;  First  Nat.  Bk.  v. 
Van  Vooris,  6  S.  Dak.  548.  A  judgment  is  not  a  contract.  O'Brien  v. 
Young,  95  N.  Y.  428,  H.  &  W.  76;  Morley  v.  Lake  Shore  Ry.,  146  U.  S.  162. 

3  An  account  stated  rests  on  assent,  and  is  oftep  in  the  nature  of  a  com- 
promise. Dunham  v.  Griswold,  100  N.  Y.  224.  If  in  parol  it  has  no  effect 
where  the  original  claim  is  barred  and  the  statute  requires  a  written  ac- 
knowledgment to  revive  it.  Hoyt  v.  Wilkinson,  10  Pick.  (Mass.)  31.  The 
assent  may  be  implied.  Leather  Mfrs.  Bk.  v.  Morgan,  117  U.  S.  96. 
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himself  the  creditor  of  another  by  paying  that  other's  debt 
against  his  will  or  without  his  consent."" 

But  if  A  requests  or  allows  X  to  take  up  a  position  in 
which  he  is  compelled  by  law  to  discharge  A's  legal  liabilities, 
the  law  imports  a  request  and  promise  made  by  A  to  X, 
a  request  to  make  the  payment,  and  a  promise  to  repay.* 

If  one  of  several  co-debtors  pays  the  entirety  of  the  debt 
he  may  recover  from  each  of  the  others  his  proportionate 
share.  In  such  a  case  a  request  to  pay  and  a  promise  to 
repay  were  feigned  in  order  to  bring  plaintiff  within  the 
remedy  of  assumpsit,  and  he  could  recover  his  payment  from 
his  co-debtors  as  money  paid  to  their  use.*  ^ 

A  sub-tenant  who  pays  the  rent  of  his  lessor  to  the  superior 
landlord  under  a  threat  of  distress  to  his  goods,"  may  recover 
the  amount  so  paid  or  deduct  it  from  his  rent;"  and  a  man 
who  in  the  course  of  business  leaves  his  goods  on  the  other's 
premises  and  has  to  pay  the  other's  debt  to  prevent  distraint 
of  his  goods  may  in  like  manner  recover  his  money." ' 

We  might  multiply  instances  of  this  kind  of  liability,  but 
we  must  not  forget  that  legal  liability  incurred  by  X  on  be- 
half of  A  without  any  concurrence  or  privity  on  the  part  of 
A,  will  not  entitle  X  to  recover  for  money  which  under  such 
circumstances  he  may  pay  to  A's  use.  The  liability  must 
have  been  in  some  manner  cast  upon  X  by  A.  Otherwise 
the  mere  fact  that  X  has  paid  under  compulsion  of  law  what 
A  might  have  been  compelled  to  pay,  will  give  to  Z  no  right 
of  action  against  A.  X  may  have  been  acting  for  his  own 
benefit  and  not  by  reason  of  any  request  or  act  of  A/* 

(3)  There  are  many  cases  in  which  A  may  be  required  to 
repay  to  X  money  which  has  come  into  his  possession  under 
circumstances  which  disentitle  him  to  retain  it. 

0  Per  Willes,  J.,  in  Johnson  v.  Eoyal  Mail  Steam  Pacliet  Co.,  L.  R.  3  C.  P.  43. 
t>  Kemp  V.  Finden,  12  M.  &  W.  421. 

"  Tlie  goods  of  a  lodger  are  protected  from  distress  by  the  Lodger  Protection  Act,  34 
&  35  Vict.  c.  79. 

1  Jones  V.  Morris,  3  Ex.  742.  =  Exall  v.  Partridge,  8  T.  R.  308. 

/  England  v.  Marsden,  L.  R.  1 C.  P.  529. 

'  Hogg  V.  Longstreth,  97  Pa.  St.  255;  Ticonic  Bank  v.  Smiley,  27  Me. 
225;  Van  Santen  v.  Standard  Oil  Co.,  81  N.  Y.  171. 

2  Contribution  and  indemnity  are  not  founded  upon  true  contract.  Tobias 
V.  Rogers,  13  N.  Y.  59;  Bailey  v.  Bussing,  28  Conn.  455;  Chipman  v.  Morrill, 
20  Cal.  131;   Golsen  v.  Brand,  75  lU.  148. 

3  Wells  V.  Porter,  7  Wend.  (N.  Y.)  119. 

*  See  criticism  of  England  v.  Marsden  in  Keener,  Quasi-Contracts, 
pp.  390-395. 
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This  class  of  cases,  though  at  one  time  in  the  hands  of 
Lord  Mansfield  it  threatened  to  expand  into  the  vagueness 
of  "moral  obligation,"  is  practically  reducible  to  two  groups 
of  circumstances  now  pretty  clearly  defined." 

The  first  of  these  are  cases  of  money  obtained  by  wrong, 
such  as  payments  under  contracts  induced  by  fraud,  or 
duress;'  the  second  are  cases  of  money  paid  under  such 
mistake  of  fact  as  creates  a  belief  that  a  legal  hability  rests 
on  the  payer  to  make  the  pa3niient.*  ^  Such  cases  lie  outside 
the  limits  of  our  subject.' 

o  Moses  V.  Macferlan,  2  Burr.  1010. 

>>  Marriot  v.  Hampton,  2  Sm.  L.  0.  449  and  notes  thereto.  The  liabUity  to  repay 
money  paid  for  a  consideration  which  has  wholly  failed  is  sometimes  classed  among 
the  foregoing  obligations,  but  is  based  upon  genuine  contract,  though  shortly  stated 
in  the  form  of  an  indebitatus  count.  | 

'  Carew  v.  Rutherford,  106  Mass.  1;  Swift  Co.  v.  United  States,  111 
U.  S.  22;  Cook  v.  Chicago  R.,  81  Iowa,  551;  Nat.  Trust  Co.  v.  Gleason,  77 
N.  Y.  400;  Stephen^  v.  Board  of  Education,  79  N.Y.  183;  Duvall  v.  Well- 
man,  124  N.  Y.  166,  H.  &  W.  402;  Galusha  v.  Sherman,  105  Wis.  263,  H.  & 
W.  792. 

2  Baltimore  &  S.  R.  v.  Faunce,  6  Gill  (Md.)  68;  Appleton  Bank  v.  McGil- 
vray,  4  Gray  (Mass.)  518;  Mayer  v.  New  York,  63  N.  Y.  455;  Wood  v. 
Sheldon,  42  N.  J.  L.  421;  McGoren  v.  Avery,  37  Mich.  120;  Mansfield  v. 
Lynch,  59  Conn.  320. 

'  For  a  valuable  collection  of  authorities  upon  this  subject,  see  Wood- 
ruff's Cases  on  Quasi-Contracts. 
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FORM  OF  CHARTEE-PARTY 

19 

IT  IS  THIS  DAY  MUTUALLY  AGREED,  between 

of  the  good  Ship  or  Vessel  called  the 
of  the  measurement  of 
Tons  Register,  or  thereabouts,  and 

Merchant, 
that  the  said  ship  being  tight,  staunch,  and  strong,  and  in  every 
way  fitted  for  the  Voyage,  shall  with  all  convenient  speed,  sail  and 
proceed  to 

or  as  near  thereunto  as  she  may  safely  get,  and  there  load  from  the 
factors  of  the  said  Merchant  a,  full  and  complete  cargo 

which  is  to  be  brought  to  and  taken  from  alongside  at  Merchant's  Risk 
and  Expense,  and  not  exceeding  what  she  can  reasonably  stow 
and  carry  over  and  above  her  tackle,  apparel,  provisions,  and 
furniture,  and  being  so  loaded  shall  therewith  proceed  to 

or  as  near  thereunto  as  she  may  safely  get,  and  deliver  the  same 
on  being  paid  freight. 

Restraint  of^rinces  and  Rulers,  the  Act  of  God,  the  King's  Enemies, 
Fire,  and  all  and  every  other  Dangers  and  Accidents  of  the  Seas, 
Rivers,  and  Navigation  of  whatever  Nature  and  Kind  soever,  during 
the  said  Voyage,  always  excepted. 

Freight  to  be  paid  on  the  right  delivery  of  the  cargo. 

days  to  be  allowed  the  said  Merchant  (if  the  Ship 
be  not  sooner  despatched),  for 

and  days  on  Demurrage"  over  and  above  the  said 

laying  days  at  £  per  day. 

Penalty  for  non-performance  of  this  agreement,  estimated  amount 
of  freight. 


Witness  to  the  signature  of  "I 

J 
Witness  to  the  signature  of  i 


'} 


"  Itis  usual  to  fix  a  certain  number  of  days,  called  the  "lay  days,"  for  the  loading  and 
unloading  of  the  ship.  Beyond  these  the  merchant  may  be  allowed  to  detain  the  ship,  if 
need  be,  on  payment  of  a  fixed  sum /jerrfiem.  The  detention  and  the  payment  art  called 
Demurrage. 
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FORM  OF  BILL  OF   LADING  FOR  GOODS 
SHIPPED  ON  SAILING  VESSEL  "i 

^btPPCH  '"^  good  Order  and  well  conditioned  by 
in  and  upon  the  good  Ship  called  the 
whereof  is  Master  for  this  present  Voyage 
and  now  riding  at  Anchor  in  the  and  bound  for 

to  say 


being  marked  and  numbered  as  in  the  Margin,  and  are  to  be  de- 
livered in  the  like  good  order  and  well  conditioned  at  the  afore- 
said Port  of 

{the  Act  of  God,  the  King's  Enemies,  Fire,  and  all  and  every  other 
Dangers,  and  Accidents  of  the  Seas,  Rivers,  and  Navigation  of  what- 
ever nature  and  kind  soever  excepted)  unto 

or  to      Assigns      he  or  they  Davmg  rreiffht  for  the  said  Goods 

with  Primage  and  Average  accustomed.'  3!n  ^itati^  whereof 
the  Master  or  Purser  of  the  said  Ship  hath  affirmed  to  BiUs 
of  Lading  all  of  this  Tenor  and  Date  the  one  of  which  Bills 

being  accomplished  the  other  to  stand  void. 

Dated  in 


"  A  bill  of  lading  for  goods  shipped  on  a  steamship  includes  among  the  excepted 
risks  those  from  "Fire,  Machinery,  Boiler,  Steam,"  and  all  other  dangers  and  acci- 
dents of  steam  navigation. 

!>  Primage  is  a  small  customary  payment  to  the  master,  and  Averagt  here  means 
small  necessary  payments  made  by  the  master  and  repaid  him  by  the  merchant. 

Particular  Average  means  the  incidence  of  loss  from  damage  to  any  part  of  ship  or 
cargo  upon  the  individual  owner  or  his  insurer. 

General  Average  means  the  apportionment  of  the  loss  among  all  the  parties  interested 
in  ship  or  cargo  in  proportion  to  their  interest  where  the  loss  is  caused  intentionally 
and  for  the  common  safety,  as  by  cutting  away  masts  or  throwing  cargo  overboard. 

'  For  imiforra  bill  of  lading  see  Porter,  Law  of  Bills  of  Lading,  §  553. 
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FORM  OF  POLICY  OF  MARINE  INSURANCE  ^ 

s.  G.       31Bc  it  bnoion  tljat 


as  well  in  own  Name,  as  for  and  in  the  Name  and  Names  of 

£     all  and  every  other  Person  or  Persons  to  whom  the  same  doth,  may, 
or  shall  appertain  in  part  or  in  all,  doth  make  assurance,  and  cause 

and  them  and  every  of  them,  to  be  insured,  lost  or  not  lost,  at 
and  from 

upon  any  kind  of  Goods  and  Merchandises,  and  also  upon  the  Body, 
Tackle,  Apparel,  Ordnance,  Munition,  Artillery,  Boat  and  other 
Furniture,  of  and  in  the  good  Ship  or  Vessel  called  the 

whereof  is  Master,  under  God,  for  this  present  voyage, 

or  whosoever  else  shall  go'  for  Master  in  the  said  Ship,  or  by 

whatsoever  other  Name  or  Names  the  said  Ship,  or  the  Master  thereof 

is  or  shall  be  named  or  called,  beginning  the  Adventure  upon  the  said 

Goods  and  Merchandises  from  the  loading  thereof  aboard  the  said  Ship 

upon  the  said  Ship,  &c. 

and  shall  so  continue  and  endure,  during  her 
Abode  there,  upon  the  said  Ship,  &c. ;  and  further,  until  the  said  Ship, 
with  all  her  Ordnance,  Tackle,  Apparel,  &c.,  and  Goods  and  Merchan- 
dises whatsoever,  shall  be  arrived  at 

upon  the  said  Ship,  &c.,  until  she  hath  moored  at  Anchor  Twenty-four 
Hours  in  good  Safety,  and  upon  the  Goods  and  Merchandises,  until  the 
same  be  there  discharged  and  safely  landed;  and  it  shall  be  lawful  for 
the  said  Ship,  &c.,  in  this  Voyage  to  proceed  and  sail  to  and  touch  and 
stay  at  any  Ports  or  Places  whatsoever 

without  Prejudice  to  this  Insurance.  The  said  Ship,  &c..  Goods  and 
Merchandises,  &c. ,  for  so  much  as  concerns  the  Assured,  by  Agreement 
between  the  Assured  and  Assurers  in  this  Policy,  are  and  shall  be 
valued  at 

(CoucJjinB  the  Adventures  and  Perils  which  we  the  Assurers  are  contented 
to  bear  and  to  take  upon  us  in  this  Voyage,  they  are,  of  the  Seas,  Men- 
of-War,  Fire,  Enemies,  Pirates,  Rovers,  Thieves,  Jettisons,  Letters  of  Mart 
and  Countermart,  Surprisals,  Takings  at  Sea,  Arrests,  Restraints  and  De- 
tainments of  all  Kings,  Princes,  and  People,  of  what  Nation,  Condition,  or 
Quality  soever.  Barratry  of  the  Master  and  Mariners,  and  of  all  other  Perils, 
Losses,  Misfortunes  that  have  or  shall  come  to  the  Hurt,  Detriment,  or  Dam- 
age of  the  said  Goods  and  Merchandises  and  Ship,  &c.,  or  any  Part  thereof; 
and  in  case  of  any  loss  or  Misfortune,  it  shall  be  lawful  to  the  Assured,  their 
Factors,  Servants,  and  Assigns,  to  sue,  labor  and  travel  for,  in,  and  about 
the  Defense,  Safeguard  and  Recovery  of  the  said  Goods  and  Merchandises, 
and  Ship,  &e.,  or  any  Part  thereof,  without  Prejudice  to  this  Insurance;  to 
the  Charges  whereof  we,  the  Assurers,  will  contribute,  each  one  according  to 
the  Rate  and  Quantity  of  his  Sum  herein  assured.  And  it  is  agreed  by  us  the 
Insurers,  that  this  writing  or  Policy  of  Assurance  shall  be  of  as  much  Force 
and  Effect  as  the  surest  Writing  or  Policy  of  Assurance  heretofore  made  in 
Lombard  Street,  or  in  the  Royal  Exchange,  or  elsewhere  in  London.  And 
so  we  the  Assurers  are  contented,  and  do  hereby  promise  and  bind  our- 
selves, each  one  for  his  own  Part,  our  Heirs,  Executors,  and  Goods,  to  the 
Assured,  their  Executors,  Administrators,  and  Assigns,  for  the  true  Per- 
formance of  the  Premises,  confessing  ourselves  paid  the  Consideration  due 
unto  us  for  this  Assurance  by  the  assured        at  and  after  the  Rate  of 

IN  WITNESS  whereof,  we  the  Assurers  have  subscribed  our  Names  and 
Sums  assured  in 

N.  B.  —  Corn,  Fish,  Salt,  Fruit,  Flour,  and  Seed  are  warranted  free  from 
Average,  unless  general,  or  the  Ship  be  stranded;  Sugar,  Tobacco,  Hemp, 
Flax,  Hides,  and  Skins,  are  warranted  free  from  Average  under  Five  Pounds 
per  Cent.;  and  all  other  Goods,  also  the  Ship  and  Freight,  are  warranted  free 
from  Average  under  Three  Pounds  per  Cent. ;  unless  general,  or  the  Ship  be 

stranded. ^ 

•  See  Richards  on  Insurance,  p.  600. 
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FORM  OF  INLAND  BILL  OF  EXCHANGE 


^ 

Oxford,  1st  January,  1891. . 

jeioo. 

« 

'H 

•s- 

J 

•^ 

o 

fi^ 

Three  months  after  date  |>pay^-to  Mr."^  John  Styles  or  order  the 

sum  of  one  hundred  pound 

s'§  for  cq  value -8  received. 

o 

John  Doe. 

To  RicHAHD  Roe,  Esq. 

"^ 

FORM  OF  PROMISSORY  NOTE 


Oxford,  25th  December,  1890. 
£100. 


I  promise  to  pay  to  Richard  Roe  or  order  at  the  Old  Bank,  Oxford, 
six  months  after  date  the  sum  of  £100,  for  value  received.    ■ 

John  Doe. 
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356,  380. 


assignment  of,  247,  290,  292- 

294,  296. 
how  discharged,  389-395. 
Adeauacy: 

of  consideration,  how  regarded  at 
common  law,  102,  103. 
in  equity,  103. 
Admission: 

of  written  contract,  how  made, 
322  n. 
Advertisement: 

offer  made  by,  54-59. 
acceptance  of  by  act,  31. 
Affirmation: 

right   of  in  case  of   frayd,   216, 
217. 
Agency :    406-439 ;     see    Principal 

and  agent. 
Agent: 

who  may  be  an  agent,  408. 
of  necessity,  411. 
appointment  of  sub-agent,  275  n. 
for  purposes  of  29  Car.  II.,  c.  3, 
§4,80,91,422. 
of  9  Geo.  IV.,  c.    14,  §  1,  79, 
394. 
Agreement:  19-59,  162-226. 
the  origin  of  contract,  2,  8,  9. 
analysis  of,  2-5. 
definition  of,  4. 
a  source  of  obligation,  8. 
assignment  of  contract  by,  290- 

293. 
discharge  of  contract  by,  338-347. 
forms    needed   for   discharge    by 

agreement,  346,  347. 
determination  of  agency  by,  435- 
437. 
Alien: 

his  capacity  to  contract,  137. 
alien  enemy,  contract  with,  138, 
242. 
Alteration  of  instrument: 
when  it   effects    discharge,  402- 
404. 
Ambiguity: 

latent  and  patent,  328. 
Apprenticeship: 

contracts  of,  145. 
Arbitration: 

agreements  to  refer  to,  245,  246. 
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Assignment:  289-313. 

a  form  of  operation  of  contract, 

272 
of  liabilities,  289. 
of  rights  —  at  common  law,  244  n., 
290-292. 
in  equity,  292-296. 
by  statute,  296-298. 
of  covenants  affecting  leasehold, 
307-309. 
affecting  freehold,  309-311. 
of  contract  by  marriage,  311. 
of    contracts    of    deceased,    311, 

312. 
of  bankrupt,  312,  313. 
Assumpsit: 

a  form  of  trespass  on  the  case,  62, 

63. 
its  relation  to  action  of  debt,  357, 

440,  441. 
how  adapted  to  liquidated  claims, 

357. 
its  application  to  rights  quasi  ex 
contractu,  441-444.  4 

Attestation: 

when  necessary  to  validity  of  a 
deed,  322. 
Auctioneer: 

his   liabilities   on   advertisement, 

57.  58. 
his  position  as   a  general  agent, 
422. 
Authority:  see  Agency, 
warranty  of,  379  n.,  426. 
general  and  special,  421. 
coupled  with  an  interest,  436. 
Average: 

general  and  particular,  446. 
Avoidance: 

right  of  in  infant's  contract,  139- 
142,  146,  147. 
in  case  of  misrepresentation,  194. 
of  mistake,  178. 
of    non-disclosure,    195,    200, 

201. 
of  fraud,  217-219. 
of  undue  influence,  225 


Bailment: 

may  give  rise  to  action  of  detinue, 

62. 
nature  of  consideration  for,  112. 
Bankruptcy: 

its   effect   in   assigning   contract, 
312,  313. 
in  discharging  contract,  404. 
in  determining  authority,  437. 
constitutional  limitations,  312  n. 
Bankruptcy  Act:  see  Statute. 
Barrister: 
his  professional  status,  139. 


Bill  of  exchange: 

form  of,  448. 
must  be  in  writing,  78. 
consideration  for  it  presumed,  301. 
how  affected  by  want  of  considera- 
tion, 303,  304. 
bv    unlawfulness  of  considera- 
'tion,  235,  236,  262-264. 
discharge    by   waiver,    117,    340, 

389. 
negotiable  by  custom,  298. 

now  by  statute,  299. 
how   drawn,    accepted,    and    in- 
dorsed, 299,  300. 
Bill  of  Exchange  Act:  see  Statute. 
BUI  of  lading:  305-307. 
what  it  is,  305. 
how  far  negotiable*  306,  307. 
effect  of  its  assignment,  306,  307. 
form  of,  446. 
Bond: 

nature  of,  75. 
penalties  in,  75,  334. 
conditions  subsequent  in,  343. 
Breach  of  contract :    356-395 ;   see 
Condition,    Warranty,    Inde- 
pendent promise, 
consideration  for  waiver  of,  389, 

390. 
as  a  cause  of  action,  356. 
as  a  form  of  discharge,  356-395. 
rights  conferred  by  it,  356,  380. 
modes  in  which  it  may  take  place, 

360. 
renunciation  before  performance, 
360-363. 
if  accepted  as  a  discharge  by 
the  other  party,  361. 
renunciation  during  performance, 

363,  364. 
duty  to  keep  down  damages,  363  n. 
impossibility  created  by  one  party, 

363,  364. 
failure  in  performance,  365-380. 
by  breach  of  concurrent  con- 
dition, 366. 
bv  total  failure  of  consideration, 

"367. 
by   breach   of  vital  condition, 
368,  375,  376. 
remedies  for  breach,  380-389. 
Broker: 

his  rights  and  liabilities,  258,  259, 
423,  424,  428. 


Cancellation :  see  Avoidance  of  con- 
tract, 13. 
Carrier: 

his  promise  as  to  safety  of  goods, 

344,  378. 
when  an  agent  of  necessity,  411. 
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Champerty: 

how  it  affects  contract,  246-248. 
Chancery  Division: 

remedies  obtainable  in,  13,  14,  74, 
75,  331,  384-389. 
Charter-party: 

construction  of,  184, 185, 329, 372, 

380. 
excepted  risks  in,  343,  344. 
form  of,  445. 
Chose  in  action: 

doubtful  meaning  of  term,  290  n., 

291  n. 
cannot   be   assigned   at   common 

law,  290. 
how    far    assignable    in    equity, 
292. 
and  by  statute,  296-298. 
Civil  death: 

meaning  of  term,  156. 
Cognovit  actionem: 
nature  of,  67. 

attestation  necessary  to  its  valid- 
ity, 322. 
Cohabitation: 
illicit,  is  null  as  a  consideration, 

248. 
does  not  necessarily  create  agency, 
409,  410. 
Collateral  promise :  see  Warranty. 
Commission  agent: 

his  relation  to  his  employer,  418, 
424. 
Company :  161-154. 
capacity  of  to  contract,  151-154, 
279. 
to  ratify  contracts  made  before 

its  formation,  279,  413. 
to  make  negotiable  instruments, 

152,  302. 

to  sue  and  be  sued  through  an 
agent,  280,  281. 
articles  of  association  of,  279. 
memorandum   of   association   of, 

153,  279. 

Composition  with  creditors:  119,120. 
consideration  for,  119,  120,  390. 
fraudulent  preference,   240,   265, 
266. 
Compromise  of  suit: 

as  consideration  for  a  promise, 
110,  111. 
Concealment: 
how  different  from  non-disclosure, 
206,  207. 
Condition:  see  Breach  of  contract, 
condition  subsequent,  343. 
concurrent,  369. 
suspensory,  366. 
precedent,  342,  366,  376. 
a  statement  or  promise,  186. 
implied  in  sale  of  goods,  373. 


how  distinguished  from  warranty, 
186,  187  n.,  375,  376. 

when  convertible  with  warranty, 
379,  380. 
Consideration:  60-136. 

its  place  in  English  law  of  con- 
tract, 60-65. 

essential  where  contract  is  not 
under  seal,  19,  62,  64,  65,  73, 
100,  339,  389. 

definition  of,  100. 

executed  and  executory,  21,  22, 

106,  124,  408,  409. 
history  of,  60-65. 

is  different  from  motive,  105,  106. 
must  move  from  promisee,   106, 

107,  277-281. 

must  not  be  past,  124, 126,  127. 
adequacy  of,  102,  103. 
reality  of,  104-123. 
in  cases  of  forbearance  to  sue,  109, 
110. 
of  discharge  of  existing  liability, 

114r-117. 

of  composition  with  creditors, 

119,  120. 
of  waiver,  338-340. 
when  it  must  appear  in  writing: 
Stat,  of  Frauds,  §  4,  85,  90,  91. 
Sale  of  Goods  Act,  §  4,  99. 
exceptions  to  necessity  for: 
alleged,  100,  126-136. 
real,  revived  promise,  133,  134, 

394,  395. 
additional  security,  136  n. 
gratuitous    employment,   112, 
408. 
negotiable     instrument,     304, 
340. 
failure  of,  a  discharge,  163,  370- 
375. 
Construction: 

rules  as  to,  332-336. 
Contract  conditioned  on  personal  sat- 
isfaction: see  Performance. 
Contract  in  writiiig  :  -78-100. 

when  writing  is  required,  78,  79. 

<See  Statute, 
the  writing  is  only  evidence  of  the 

contract,  88,  321. 
how  proved,  322,  323.  See  Evi- 
dence, 
rectification  of,   in  equity,   176, 

177,  329. 
how    discharged    by    agreement, 
342-347. 
Contract   of  record:    66-69.      See 
Judgment, 
a  form  of  obligation,  9. 
its  forms  and  characteristics,  66- 

69. 
is  not  a  true  contract,  69. 
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Contract  under  seal:  69-78. 

offer  under  seal  irrevocable,  28, 

29,  42,  43. 
mode  of  execution,  69,  70. 
characteristics,  71-76,  321. 
when  necessary,  76-78. 
illegality  of  consideration  for,  261, 

262. 
•when  negotiable,  152,  302. 
how  it  is  proved,  322. 
how  discharged,  346. 
promise  for  benefit  of  third  party, 

286. 
agent  being  a  party  to  it  contracts 
personally,  425. 
Conveyance: 

how  different  from  contract,  4. 
a  sale  is  a  conveyance,  97. 
its  place  in  history  of  contract, 
60. 
Convict: 

his  incapacity  to  contract,  138. 
Copyholder: 

liable,  though  an  infant,  to  pay 
fine,  141. 
Corporations:  151-154. 

their  contracts  must  be  imder  seal, 

76. 
exceptions  to  general  rule,  77. 
necessary  limits   to   their   power 

to  contract,  151. 
express  limits,  152. 
negotiable  instruments,  made  by, 

152,  302. 
promoters  of,  199  n. 
Correspondence : 

contracts  made  by,  33-36. 
Covenant: 
action  of,  62. 
assignment  of : 

as    affecting    leasehold    rights, 

307-309. 
as  affecting  freehold  rights,  309- 
311. 
Coverture:  see  Marriage. 
Custom:  see  Usage. 

custom  of  merchants,  as  to  nego- 
tiable instruments,  298,  303. 
as  to  bills  of  lading,  305. 
as  to  agent's  liability  where  prin- 
cipal is  unnamed,  428. 
of  City  of  London  as  to  contract 
of  married  women,  157. 

D 

Damages:  380-384. 

rules  relating  to,  13,  380-384. 
penalty  and  liquidated  damages, 

334-336. 
interest  by  way  of  damages,  381, 

382. 
how  different  from  indemnity,  202. 


Death: 

causes  lapse  of  offer,  38. 

its  effect  in  assigning  contract, 

311,  312. 
in  determining  authority  of  agent, 

438,  439. 
civil  death,  in  what  it  consists, 
156. 
Debt: 

action  of,  62. 

why  supplanted  by  action  of  aa- 

sumpsit,  440,  441. 
assignment  of,  290,  291 
Deceit:  see  Fraud. 

action  of,  180,  203,  213. 
Deed:  see  Contract  under  seal. 
Del  credere  agent: 

liabilities  to  his  employer,  424. 
Delivery: 

of  deed,  69,  70. 

of  negotiable  instruments^  trans- 
ferable by  delivery,  300. 
of  goods,  a  form  of  tender,  351. 
Demurrage: 

for  detention  of  ships,  445  n. 
Detinue: 

action  of,  62. 
Discharge:  338-405;  see  Agreement, 
Breach,  Impossibility,  Operation 
of  law.  Performance. 
Disclosure: 

duty  of,  in  certain  contracts,  173, 
195. 
by  agent,  433. 
Divisible  contract: 

where  consideration  partly  void, 

253,  367. 
where    performance    incomplete, 
370-375. 
Divorce: 

agreements  for,  illegal,  249  n. 
makes  woman  a  feme  sole,  157. 
Dnmken  person: 

his  contract  voidable  at  his  option, 
155. 
Duress: 

to  person,  219. 
to  goods,  219. 
Duty: 

as  distinct  from  obligation,  7. 
may  be  imposed  by  contract,  275- 
277. 

E 
Eauity: 

how  different  from  common  law  in 
treatment  — 
of    gratuitous    promise    under 

seal,  74. 
of     inadequate     consideration, 

103. 
of  bonds  and  penalties,  75. 
of  misrepresentation,  190,  191. 
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of  fraud  and  undue  influence, 

211,  220. 
of  assignment  of  rights,  292. 
of  construction  of  time  clauses, 
333,  334. 
its  peculiar  remedies,  13,  329,  384. 
when  obtainable  only  in  Chancery- 
Division,  13,  14,  74,  75,  329, 
384. 
Escrow: 

a  deed  delivered  under  condition, 

70. 
evidence  that  deed  is  an  escrow, 

321,  824. 
Estate: 

of  deceased  debtor,  72. 
of  bankrupt,  312,  313. 
ratification  of  contract  made  on 
behaK  of,  413. 
Estoppel: 
by  statements  made  in  a  deed, 

71. 
by  words  or  conduct,  202,  410. 
the  effect  of,  202,  203. 
by  judgment,  391. 
agency  created  by,  410,  436. 
Evidence:  320-331. 

parol,  inadmissible  to  prove  con- 
tract under  29  Car.  II.,  c.  3, 
§  4,  79,  93. 
or  to  supplement  its  terms,  90. 
or   to  connect  documents,  90, 

323. 
exception  as  to  part  perform- 
ance, 93. 
when  admissible,  320. 
extrinsic  —  to    prove    document, 

322,  323. 

to  prove  or  disprove  agreement, 

323,  324. 

secondary  —  of  contents  of  docu- 
ment, 323. 
of  condition  suspensory,  324. 
of  supplementary  terms,  325. 
explanatory  of  latent  ambiguity, 

326-328. 
of  usage,  328. 

for  purpose  of  equitable  remedies, 
329-331. 
Executed  consideration: 

contracts  arising  from,  22,  124r- 

126. 
promise    implied   from,    23,    126, 
129,  130. 
Executed  contract: 

meaning  of  term,  22,  340. 
Execution: 
of  a  deed,  69. 
upon  judgment,  68,  392. 
Executor: 

his  duties  and  liabilities,  81,  311, 
312. 


his  promise  to  answer  damages  out 
of  his  own  estate,  80,  81. 
Expectant  heir: 

protected  from  undue  influence, 
223. 
Express  and  implied  contracts: 

distinction  lies  in  mode  of  proof, 
22  n. 

F 
Factor: 

his  rights  and  liabilities,  422,  423. 
Failure  of  consideration: 
a  form  of  discharge,  374. 
confused  with  mistake,  163,  396. 
money     paid    for     consideration 
which  has  failed  is  recover- 
able, 444  n. 
Forbearance: 

of  a  right  as  consideration  for  a 
promise,  109,  110. 
Foreign  principal: 

liability  of  agent  for,  425,  428. 
Foreign  state: 
non-liability  of  its  sovereign,  138, 
393. 
or  his  representatives,  138,  393. 
agreements  hostile  to,  242,  243. 
its  bonds  negotiable,  298. 
Form: 

its  importance  in  legal  history,  60, 

61. 
contracts  valid  by  reason  of,  65- 

78. 
when  merely  evidentiary,  78. 
of  agreement  for  discharge,  346. 
Fraud:  204-219. 

a  flaw  in  contract,  162. 
also  a  civil  wrong,  180,  241. 
definition  of,  205. 
consistent    with    honest    motive, 
181,182,213. 
with  uncertainty  of  falsehood, 

182,  210,  211. 
but  not  with  honest  belief,  210- 
213. 
legal  and  equitable  fraud,  188-190, 
211,  212. 
representation  an  essential  ele- 
ment, 205. 
must  be  addressed  to  plaintiff, 
214,  215. 
and  must  deceive  him,  215. 
its  effects  on  contract,  216-219. 
how  different  from  undue  influ- 
ence, 220. 
burden  of  proof  lies  on  him  who 

asserts  fraud,  301. 
affects  limitation  of  actions,  393, 
394. 
Frauds,  Statute  of,  80-100.  See  Stat- 
utes, Frauds,  Sale  of  Goods 
Act. 
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Fraudulent  preference: 

an  illegal  consideration,  240. 
money  so  paid,  when  recoverable, 
265. 
Fructus  industriales: 

not   an    interest    in    land    under 
29  Car.  U.,  c.  3,  §  4,  86. 


Gift: 

requires  assent  of  donee,  4,  21. 
when  suggestive  of  undue  influ- 
ence, 220,  221. 
Goods:  see  Sale. 

what  are,  under  56  &  57Vict.,o.  71, 
§  4,  86,  98. 
Gratuitous  promise: 

void  unless  made  under  seal,  20, 

73,  76,  100. 
never    enforcible    in   equity,   75, 
221,  386. 
Gratuitous  undertakings: 

when  enforcible,  112,  113. 
Guarantee: 

acceptance  of,  32  n. 

under  29  Car.  II.,  c.  3,  §  4,  82. 

consideration  for,  need  not  appear 

in  writing,  85. 
uberrima  fides,  how  far  required, 
200. 

H 
Heir: 

liability  for  debts  of  ancestors,  72. 
expectant,  contracts  with,  223. 
Husband  and  wife:  see  Marriage. 


Ignorance  of  law: 

its  effect  in  case  of  mistake,  172. 
its  effect  in  case  of  fraud,  208. 
lUegality:  227-271. 

a  flaw  in  contract,  227. 
by  statute,  227-239. 
by  rules  of  common  law,  240-253. 
by  rules  of  public  policy,  241-253. 
contracts  affectmg  foreign  rela- 
tions of  state,  242. 
injurious  to  public  service,  243. 
affecting  course  of  justice,  244. 
encouraging  litigation,  246. 
contrary  to  good  morals,  248. 
affecting  marriage,  248. 
in  restraint  of  trade,  249. 
its  effect  on  contract,  253-271. 
when  parties  are  not  in  pari  de- 
licto, 265. 
when  there  is  a  locus  poenitenticB, 
266-269. 
Immoral  purpose: 

its  effect  upon  contract,  248,  256. 
Implied  promise: 
arising  from  conduct,  22-24. 


of  sea-worthiness  in  contract  of 
marine  insurance,  327,  328, 
378  n. 
of  indemnity  in  contract  of  em- 
ployment, 126,  408,  415,  436, 
437. 
of  quality   in   executory  sale   of 

goods,  373,  374. 
of  title,  378  n. 
of  possibility,  379  n. 
of  authority,  202,  379  n.,  426,  436, 
437. 
Impossibility:  396-401. 

on  face  of  the  contract,  108,  396. 
antecedent,   a   form   of   mistake, 

396. 
created  by  act  of  one  party,  a  form 

of  breach,  363,  364. 
subsequent,    when    a    discharge, 
396-401. 
Imprisonment: 

a  form  of  duress,  219. 
Inadeauacy  of  consideration: 

how  regarded  in  equity,  103,  221. 
Indebitatus  cotmts: 
their  history,  440,  441. 
their  object,  357,  358,  441. 
as  applied  to  special  contract,  358, 
359. 
Indemnity: 

distinct  from  guarantee;  82. 

from  damages,  202. 
in  marine  and  fire  insurance,  238 
239. 
Indenture: 

as  distinct  from  deed  poll,  71. 
Independent  promises: 

what   are   independent  promises, 

368. 
absolute  promises,  368-370. 
promises   divisible   in  respect   of 

performance,  370-375. 
subsidiary  promises,  375-380. 
warranty    a   subsidiary    promise, 
377. 
Indorsee: 

rights  of,  263,  301,  304. 
where  bonfi,  Ada  and  for  value,  301. 
Indorsement: 

special,  and  in  blank,  300. 
a  form  of  security,  300. 
of  bill  of  lading,  306. 
Infant:  139-151. 

his  contract  voidable  at  common 
law,  139. 
when  binding,  140,  144,  145. 
must  disclaim  continuing  con- 
tract, 141. 
when  void  by  Infants'  Relief 
Act,  144. 
ratification  at  common  law,  140. 
when  implied,  140,  146. 147. 
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as  affected  by  Lord  Tenterden's 

Act,  144. 
by  Infants'  Relief  Act,  §  2,  144. 
liabilities  for  necessaries,  148-150. 
for  contract  of  service,  145. 
for  wrong,  150. 

for  breach  of  contract  resulting 
in  a  wrong,  150. 
refused  specific  performance,  146. 
infancy  affects  limitation  of  ac- 
tion, 393. 
Injunction: 

when  applicable,  384-389. 
rules  for  granting  it,  384r-386. 
Insanity:  see  Lunatic. 
Insurance: 
fire  insurance  : 

how  affected  by  non-disclosure 

of  material  fact,  196. 
dealt  with  by  14  Geo.  III.,  c.  48, 
238. 
life  insurance: 

disclosure  of  material  fact  re- 
quired, 196,  197. 
is  a  form  of  wager,  232. 
how  dealt  with  by  14  Geo.  III., 

c.  48,  238. 
not   a  contract   of   indemnity, 

238,  239. 
policjr  of,  assignable,  297. 
marine  insurance: 
must  be  in  form  of  a  policy,  79. 
form  of,  447. 

disclosure  of  material  fact  re- 
quired, 185,  195. 
is  a  form  of  wager,  231,  238. 
need  of  insurable  interest,  238. 
dealt  with  by  19  Geo.  II.,  c.  37, 

238. 
differs  from  life  insurance,  238. 
policy  of,  assignable,  297. 
contains    implied   warranty    of 
sea-worthiness,  327. 
Intention: 

distinctness  of,  necessary  to  agree- 
ment, 2. 
communication  of,  3,  24-26. 
statement    of,   as    distinct    from 

offer,  5,  56. 
representation  of  intention  and  of 

fact,  207. 
how  it  affects  unlawful  purpose, 

259,  260. 
of  the  parties  to  be  gathered  from 
construction  of  whole  of  con- 
tract, 330. 
governs  the  construction  of  the 
contract,  189,  376,  377. 
Interest: 

insurable,  when  requisite,  238. 
on  debt,  when  it  may  be  given  by 
way  of  damages,  381,  382. 


interest  coupled  with  authoritv, 
436,  437. 

J 

Joint   contracts,   joint  and   several 
contracts:  314-318. 
two  or  more  promisors,  314^317. 
joint  promisors,  315. 
joint  and  several  promisors,  316. 
two  or  more  promisees,  317,  318. 
joint  promisees,  317. 
joint  or  several  promisees,  317. 
Jud^ent: 

a  form  of  contract  of  record,  9. 
its  nature  and  characteristics,  67, 

68. 
foreign,  67  n. 
as  a  Tien,  68  n. 
a  discharge  of  right  of  action,  389, 

391. 
its  operation  by  way  of  estoppel, 

391. 
its  operation  by  way  of  merger, 

391. 
how  discharged,  392. 
creates  a  debt,  442. 
Judicature  Act:  see  Statute. 


Land: 

interest  in,   under  Stat.   Frauds, 

§  4,  85. 
uberrima  fides  in  contract  for  sale 

of,  198. 
assignment  of  obligations  on  trans- 
fer of  interest  in,  307-311. 
specific  performance  of  contracts 
for  sale  of,  385. 
Lay  days: 

or  running  days  for  loading  and 
unloading  ship,  259,  362,  363, 
445  n. 
Lease: 

assignment  of,  its  effect  on  cove- 
nants, 307-309. 
Legality:  see  Illegality,  227-271. 
Letter: 

contracts  by,  33-36. 
Lex  fori: 

determines  procedure,  92. 
Lex  loci: 
determines  validity  of  contract, 
92. 
License: 
license  to  break  contract,  a  bad 
plea,  339. 
Lien: 

of  auctioneer,  422. 
of  factor,  423. 
Limitation  of  actions: 
statutory,  392. 
in  case  of  specialty,  72,  393. 
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of  simple  contract,  72,  392. 
barred  debt  a  consideration  for 

promise  to  repay,  133. 
disability  to  sue,  effect  of,  393. 
modes   of  reviving   barred  debt, 

394,  395. 
form  of  reviving  such  debt,  79, 
394,  395. 
Liquidated  damages: 

differ  from  penalty,  334-336,  383. 
Loan: 

to  infants,  144. 

for  illegal  object  not  recoverable, 
256,  257. 
Locus  pcenitentiee: 

in  case  of  illegal  contracts,  266. 
limitations  of  rule,  266-269. 
Loss  of  written  instrument: 

wherein  it  affects  rights,  404. 
Lunatic:  154-156. 

offer  lapses  by  insanity,  38  n. 
his  contracts  when  valid,  154-156. 
insanity  affects  limitation  of  ac- 
tions, 393. 
revocation  of  authority  given  by, 
437. 

M 
Maintenance : 
what  it  is,  246. 
in  law  of  contract,  246. 
Marriage: 

a  form  of  agreement  differing  from 

contract,  4. 
promise  in  consideration  of,  80, 85. 
mutual  promises  to  marry,  104. 
agreements  affecting  freedom  of 

choice  in  marriage,  248. 
agreements  for  separation,  249. 
effect    of    marriage    on    contract 
made  by  wife  dum  sola,  311. 
Married  woman:  156-161. 

her  contract  void  at  common  law, 
156. 
common    law  exceptions,   156, 

157. 
EngUsh  statutory  changes,  159, 

160. 
American     statutory     changes, 

160,  161. 
doctrine   of   separate  estate    in 
equity,  167. 
under  English   statutes,   158- 

160. 
under  American  statutes,  161. 
can  be  agent  for  her  husband: 
of  necessity,  411. 
by  authority  express  or  implied, 
409,  410,  436. 
Master  and  servant: 

liability  for  inducing  servant  to 

break  contract,  275-277. 
contract  terminable  on  notice,  345. 


Merchants,  Custom  of: 

as  to  foreign  principal,  425. 
as  creating  negotiability,  298,  303. 
Merger: 

of  lesser  security  in  a  greater,  67, 

72. 
a  discharge  of  contract,  402. 
a  discharge  of  right  of  action  aris- 
ing from  contract,  391. 
Misrepresentation:  179-204. 

relates  to  formation  of  contract, 

162,  179. 
how   different   from   fraud,    179, 
180-183. 
from  non-disclosure,  205. 
how   regarded   at    common   law, 
188-190. 
in  equity,  190-191. 
effect  of  Judicature  Act,  192-194. 
gives  no  right  to  damages,  201, 
202,  211. 
exceptions,  181  n.,  202. 
of  law,  208. 

may  give  right  to  indemnity,  202. 
not  actionable  though  negligent, 
212. 
Mistake:  162-179. 

affects  formation  of  contract,  144. 
may  be  of  intention  or  of  expres- 
sion, 163,  164. 
as  to  nature  or  existence  of  con- 
tract, 165-168. 
as  to  party  to  contract,  168-170. 
as  to  subject-matter  of  contract, 
170-178. 
mistake  of  identity  as  to  thing 
contracted  for,  170,  171. 
as  to  existence  of  thing  con- 
tracted for,  171,  172. 
mistake  by  one  party  as  to  in- 
tention of  other,   known  to 
that  other,  172-178. 
its  effect  upon  contract,  178,  179. 
confused  with  failure  of  considera- 
tion, 163. 
Money  paid: 

under  mistake,  recoverable,  178. 
for  an  illegal  object,  when  recover- 
able, 265,  266. 
to  the  use  of  another,  when  a  cause 
of  action,  442,  443. 
Money  received: 

to  the  use  of  another,  when  a  cause 
of  action,  443,  444. 
Moral  obligation: 

as   consideration   for   a   promise, 
105,  106,  134^136. 
settled  not  to  be  so,  135,  136. 
Motive: 

of  acceptance,  immaterial,  25,  56. 
distinguished  from  consideration, 
105. 
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its  effect  in  illegal  contract,  259, 
260. 
Mutual  promises: 

are  consideration  for  one  another, 
104. 

performance  of  one  does  not  dis- 
charge contract,  348. 

H 

Necessaries: 

for  an  infant,  140,  144,  148. 

province  of  judge  and  jury  in  de- 
ciding what  are  necessaries, 
149,  150. 
Necessity: 

agent  by,  411. 
Negligence: 

arising  from  mistake,  165-167. 

in  statement,  not  actionable,  211, 
212. 

of  telegraph  company,  209  n. 
Negotiable  instrument :  see  Bill  of 
exchange. 

when  made  under  seal,  152,  302. 

of  corporation,  152. 

as  security  for  payment  due  on 
illegal  or  void  contract,  234- 
236,  262-264,  301. 

how  distinct  from  assignable  con- 
tract, 300-302. 

negotiability  by  custom  and  stat- 
ute, 298. 

position  of  bona  fide  holder  for 
value,  301. 

effect  of  giving  as  payment,  349, 
350. 

ordinary  rule  of  consideration  does 
not  apply  to,  102,  304. 

consideration  is  presumed,  301. 
Non-disclosure : 

contracts  voidable  on  ground  of, 
195. 

how  different  from  fraud,  205. 

by  agent,  433. 
Notice: 

of  acceptance  of  offer,  30,  31,  57, 
58. 

of  assignment  of  contract,  294, 
295,  298. 

of  covenants  binding  land,  310, 
311. 
Nudum  pactum: 

meaning  of  term  in  English  law, 
101. 

O 
Obligation: 

its  definition,  6-8. 

distmguished  from  duty,  6, 7, 275. 

sources  of,  8-10. 

limits  of,  273. 
Ofifer:  19-59. 

must  be  communicated,  24-29. 


must  refer  to  legal  relations,  48, 

49. 
how  far  revocable,  30,  40-48. 
how  it  may  lapse,  38-40. 
to  unascertained  persons,  54-59. 
0£fer  and  acceptance: 

a  necessary  element  in  agreement, 

19. 
expressed  in  question  and  answer, 

19. 
its  various  forms,  20. 
in  formation  of  agency,  408,  409. 
Office: 

sale  of,  243. 
Operation  of  law: 

discharge  of  contract  by,  402-405. 
Opinion: 

statement  of,  not  a  representation, 
194. 
cannot  amount  to  fraud,  207. 


Par  delictimi: 

in  cases  of  illegal  contract,  265, 
266. 
Parental  duty: 

agreements     affecting     due     dis- 
charge of,  248. 
Parol:  see  Evidence,  Simple  contract. 
Part  performance: 

of    contract    under    Statute    of 
Frauds,  93,  94. 
Parties:  see  Assigmnent. 

in  contracts  within  29  Car.  II.,  c. 
3,  §  4,  their  names  must  ap- 
pear in  writing,  80. 
only   parties   to   a   contract   are 

liable  under  it,  272-277. 
promise  for  benefit  of  third  party: 
English  doctrine,  277-281. 
nearness  of  kin  to  promisee,  278. 
doctrine  in  equity,  279-281. 
special  doctrines  of  agency,  281. 
American  doctrine,  282-288. 
Massachusetts  rule,  284. 
New  York  rule,  284. 
sealed  contracts,  286. 
right  of  promisee  to  release  prom- 
isor, 286. 
effect  upon  promisee's  liability, 
287. 
upon  promisee's  rights,  287. 
statutory  provisions,  287. 
with  common  interest,  280,  281. 
change  of,  a  mode  of  discharge, 
342. 
Partner: 
infant  partner,   his  rights,    141, 

142. 
change  of  partners,  its  effects  on 
contracts  made  with  partner- 
ship, 342. 
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Partnership: 

uberrimce  fidei,  how  far  a  contract, 

195,  200. 
general  agency  as  between  part- 
ners, 201,  410. 
Patent  ambiguity: 

may  not   be  corrected  by  parol 
evidence,  328. 
Payment: 

of  a  smaller  sum  for  a  greater,  116- 

119. 
a  form  of  discharge,  348-350. 
negotiable    instrument    as    pay- 
ment, 349-350. 
Penalty: 

penalty  and  liquidated  damages, 
334^336,  383. 
Pension: 

assignment  of,  244. 
Performance:  see  Pairment,  Tender. 
postponement   of,   at   request   of 

one  party,  340,  341. 
discharge  of  one  party  by,  348. 
discharge  of  contract  by,  348. 
substantial  performance,  352,  353. 
in  equity,  352. 
at  law,  352,  353. 
of  contract  conditioned  upon  per- 
sonal satisfaction,  353-355. 
condition  dependent  upon  de- 
cision of  one  party,  353. 
matters  of  personal  taste,  354. 
sale  of  goods,  354. 
contracts  for  work  and  material, 
354,  355. 
Personal  contract: 

does  not  pass  to  representatives  of 
deceased  or  bankrupt,  312,  313. 
Physician: 

his  professional  status,  139. 
Post: 

contracts  by,  33-36. 
Principal  and  agent:  406-439. 

their  relation  a  form  of  employ- 
ment, 281,  406. 
capacity  of  parties,  408. 
authority  how  given,  409-414. 
ratification  of  agent's  act,  411-414. 
duties  of  principal,  415. 

of  agent,  415-420. 
special  and  general  agency,  421. 
commission  agency,  424. 
professional  agency,  422-424. 
restriction  of  authority,  421,  435. 
delegation  of  authority,  419,  420. 
revocation  of  authority,  435-439. 
ag't  for  named  principal,  420-427. 
when  liable  on  contract,  425. 
when  liable  otherwise,  426, 427. 
for  unnamed  principal,  428, 429. 
for  undisclosed  prmcipal,  429- 
432. 


principal  when  liable  for  agent's 

fraud,  432-434. 
for  agent's  non-disclosure,  433. 
effect    of    principal's    change    of 

status,  or  death,  437-439. 
Procedure: 

remedies  available  to  contracting 

parties,  13. 
Promise: 

essential  to  contract,  5. 

part  executed,  when  a  cause  of 

action,  63. 
to  perform  existing  contract,  114- 

116. 
for   benefit   of   third   party:    see 

Parties, 
implied:  see  Implied  promise  and 

Warranty, 
imder  seal:    see  Contract  tmder 

seal. 
Promissory  note: 

consideration    for    it    presumed 

until  contrary  is  shown,  301. 
negotiable  by  statute,  298. 
rights  of  payee  and  indorsee,  299- 

302. 
Public  policy: 

contracts  in  breach  of  it  illegal, 

227,  241,  242. 
possible  origin  of  rules  respecting, 

241. 
limits  of  its  operation,  242. 
kinds  of  contract  affected  by  it, 

242-253. 


Quantum  meruit: 

when  it  may  be  sued  upon,  358, 
359. 
Quasi-contract:  440-444. 

a  source  of  obligation,  9,  132  n., 

148  n.,  154  n. 
assimilated  to  contract  in  plead- 
ing, 440,  441. 

R 

Railway  company: 

nature  of  offer  to  carry,  27, 58,  59. 
how  far  liable  on  its  time  table, 
58,  59,  377,  378. 
and  for  passenger's  luggage,  377, 
378. 
tickets,  27,  28. 
Ratification: 

of  infant's  contract,  133,  140-148. 
by  suffering  judgment,  147. 
of  agent's   act,   rules  respecting, 
411-414. 
Real  estate: 

liability  for  debt,  72. 
assignment  of  contracts  respect- 
ing, 307-311. 
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Recognizance: 

a  form  of  contract  of  record,  68. 
Rectification: 

of  written   instrument,    13,    177, 
329-331. 
Release: 

discharges  right  of  action,  389. 
Remedies: 

for  breach  of  contract,  380-389. 
discharge  of,  389-395. 
revival  of,  133,  134. 
Renunciation  of  contract: 
before  performance,  360-363. 
during  performance,  363-365. 
Representation : 

a  statement  in  a  contract,  183-187. 

or  inducing  a  contract,  183,  186. 

its  effect  at  common  law,  188-190. 

in  equity,  190,  191. 
effect  of  English  Judicature  Act, 

192-194. 
of  intention,  5,  56. 
of  opinion,  207. 
when  actionable  if  false,  201. 
negligent,  not  actionable,  210-213. 
of  principal  by  agent,  273,  281. 
of  co-plaintiffs  or  defendants  by 
one  of  their  number,  280,  281. 
of  deceased  by  executor  or  ad- 
ministrator, 81,  311,  312. 
of  bankrupt  by  trustee,  312,  313, 
404. 
Request: 

when  it  implies  a  promise,  127-130, 
408. 
Rescission:  see  Agreement  as  a  form 
of  discharge, 
right  of,  in  case  of  misrepresenta- 
tion, 190-194. 
in  case  of  fraud,  217. 
Restraint  of  trade:  249-253. 

must  be  reasonable,  74,  249-253. 
rules  respecting,  249-253. 
Reversion: 

sale  of,  how  regarded  in  equity, 
222,  223. 
Revocation:  40-48. 

of  offer,  when  possible,  38,  40-48. 
notice  of,  44,  45. 

of  acceptance,  impossible  in  Eng- 
lish law,  30,  34,  37. 
not  so  by  Indian  Contract  Act, 
38  n. 
of  agent's  authority,  435. 
Rewards: 

offer  and  acceptance  in,  21,  54-56. 

S 
Sale:  see  Statute,  Sale  of  Goods  Act. 
of  goods,  95. 

executed  and  executory,  22  n., 
96, 97,  373,  374. 


under  Infants'  Relief  Act,  144. 
how  affected  by  mistake  as  to 
party    contracted    with,    17, 
168-170,   218. 
rule  of  caveat  emptor,  173,  174, 
206. 
agreement  for  sale  of  land  a  con- 
tract uberrima  fides,  198. 
specific  performance  of,  385. 
Sample: 

sale  of  goods  by,  173,  373  n. 
Satisfaction:  see  Accord. 

payment  of  a  smaller  sum  for  a 

larger,  116-119. 
what  satisfaction  amounts  to  dis- 
charge of  right  of  action,  390. 
Seal:  see  Contract  under  seal, 
what  constitutes,  70  n. 
of  corporation,  why  necessary  to 
its  contracts,  76,  77. 
exceptions,  77,  78. 
Sea-worthiness : 

implied  warranty  of,  in  contract  of 
marine  insurance,  327,  378  n. 
Separate  estate: 

of  married  woman  in  equity,  157. 
under  English  statutes,  158-160. 
under  American  statutes,  161. 
Separation: 

agreement  between  husband  and 

wife  to  separate,  157. 
•     when  valid,  249. 
Shares: 

transfer  of,  form  required,  76,  79, 

298. 
in  railway  company,  not  an  in- 
terest in  land  under  29  Car. 
II.,  c.  3,  §  4,  85. 
infant  shareholder,  141,  142. 
allotment  of,  is  uberrimcB  fidei,  199. 
Ship: 

transfer  of  British  ship,  76. 

alien  cannot  acquire  property  in, 
137. 
transfer  of  American  ship,  76  n. 
alien  cannot  acquire  property 
in,  or  be  officer  of,  137  n. 
Signature: 

to  contract  under  seal,  69. 
of  party  charged  under  29  Car. 
II.,  c.  3,  §  4,  91. 
Silence: 

does  not  give  consent,  29. 
Simple  contract,  or  parol  contract: 
always  requires  consideration,  65, 

78,  100. 
when  required  to  be  in  writing, 
78,  79. 
Solicitor  and  client: 

a  relation  which  may  suggest  un- 
due influence,  233. 
Speciality:  see  Contract  under  seal. 
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Specific  performance:  384-389. 
of  gratuitous  promise  under  seal, 

75,  386. 
of  infant's  promise,  146,  386. 
of  part-performed  contract  under 

29  Car.  II.,  c.  3,  §  4,  93,  94. 
of  contract  made  under  mistake, 

176, 178,  329,  330. 
or  under  misrepresentation,  190, 

191, 
of   contract   obtained   by   fraud, 

217. 
of  sale  of  goods,  385. 
of  contracts  concerning  land,  310, 

311,  385. 
of  contracts  tor  personal  service, 

387,  38S. 
general  rules,  384-386. 
Stakeholder: 

liability  for  money  in  his  bands, 

235,  236,  268. 
Statute: 

Arbitration  Act,  1889,   52  &  53 

Vict.,  c.  49,  246. 
Bank  of  England  Act,  1833,  384 

Will.  IV.,  c.  98,  351  n. 
Bankruptcy,  46  &  47  Vict.,  c.  52, 

312  313  404 
53  &  64  Vict.'  c.  71,  312,  313,  404. 
Betting  and  I>oans  (Infants)  Act, 

1892, 55&66  Vict.,  c.  4,  264  n. 
Bills  of  Exchange,  45  &  46  Vict., 

c.  61,  78,  299,  304,  340. 
Bills  of  Lading,  18  &  19  Vict.,  c. 

Ill,  299,  306. 
Coinage  Act,  1870,  33  &  34  Vict., 

c.  10,  352  n. 
Common  Law  Procedure  Act,  15 

&  16  Vict.,  c.  76  : 
as  to  pleading,  441. 
Companies,  63  &  64  Vict.,  c.  48, 

§  10,  202. 
Debtors'  Act,  32  &  33  Vict.,  c.  62, 

160. 
Directors'  Liability,  53  &  54  Vict., 

c.  64,  202. 
Divorce  and  Matrimonial  Causes 

Act,  20  &  21  Vict.,  c.  85,  157. 
Evidence  and  Practice  in  Criminal 

Cases,  1865,  28  &  29  Vict.,  c. 

18,  322. 
Factors',  62  &  53    Vict.,  c.  45, 

423. 
Frauds,  Statute  of,  29  Car.  II.,  c. 

3,  80-99. 
contracts  specified  in  5  4,  79, 

80-87. 
form  required  by  §  4,  87-92. 
effect  of  non-compliance  with 

§  4,  92-94. 
■        repeal  of  §  17,  95  n. 

§  17  in  United  States,  96  n. 


connection  of  documents  how 
to  be  shown    under  §  4,  89, 
90,  323. 
contracts    under    §  4,   how  dis- 
charged by  agreement,  347. 
Gaming: 

16  Car.  II.,  c.  7,  234. 
9  Anne,  c.  14,  234. 

7  Geo.  II.,  c.  8,  257. 
12  Geo.  II.,  c.  28,  256. 
18  Geo.  II.,  c.  34,  257. 

6  &  6  Will.  IV.,  c.  41,  234. 

8  &  9  Vict.,  c.  109,  234,  263. 
55  Vict.,  c.  9,  236,  257. 

Infants'  Relief,  37  &  38  Vict.,  c. 

62,  133,  144-148. 
Insurance,  19  Geo.  II.,  c.  37;  14 

Geo.  III.,  c.  48,  238. 
Judicature  Act,  36  &  37  Vict.,  c.  66 
as  to  equitable  rights  and  reme- 
dies, 192. 
as  to  right  of  parties  interested 

in  one  action  to  sue  or  bo 

sued  in  name  of  one,  281. 
as  to    assignment  of  contract, 

296. 
as  to  admission  of  documents, 

322  n. 
as  to  rectification  of  documents, 

331. 
as  to  provisions  regarding  time, 

334. 
as   to   specific   performance  of 

contracts  for  sale  of  land  and 

leases,  389. 
as  to   pleadmg,  356,  357,  369, 

441. 
Limitation,  Statutes  of,  21  Jac.  I., 

c.  16;  3  &  4  Will.  IV.,  c.  42: 
as  to  extinction  of  remedy,  392- 

394. 
as  to  revival  of  claim,  133,  394, 

396. 
Lodgers'  Protection  Act,  34  &  36 

Vict.,  c.  79,  443  n. 
Lord  Tenterden's  Act,  9  Geo.  IV., 

c.  14: 
as  to  executory  contract  of  sale, 

95  n. 
as  to  ratification  of  infant's  con- 
tract, 144. 
as  to  acknowledgment  of  barred 

debt,  79,  394,  395. 
Married  Women's  Property  Acts: 
English,  168-160. 
American,  158  n.,  160,  161. 
Medical  Act,  49  &  60  Vict.,  c.  48, 

139. 
Mercantile  Law  Amendment  Act, 

19  &  20  Vict.,  c.  97: 
as  to  consideration  for  guaran- 
tee, 86,  91. 
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as  to  disabilities  to  sue  in  re- 
spect of  limitation  of  action, 
393. 
as  to  agent's  signature  of  prom- 
ise to  pay  barred  debt,  394. 
Moneylenders  Act,  1900,  63  &  64 

Vict.,  c.  51,  222. 
Partnership  Act,  S3  &  54  Vict.,c. 

39,  342  n.,  410. 
Sale  of  Goods  Act,  56  &  57  Vict.,  c. 
71: 
as  to  requirements  for  contract 

of  sale,  95-99. 
nature  of  contract,  96-98. 
mistake  as  to  existence  of  goods, 

171. 
title  to  goods  obtained  by  false 

pretence,  196  n. 
implied  conditions,  373,  374. 
condition  and  warranty,  378  n., 

379  n. 
specific      performance,      when 

granted,  386. 
destruction  of  goods  by  fault  of 
neither  party,  171,  400. 
Stock-jobbing,  7   Geo.  II.,  c,   8, 
Sir  J.  Barnard's  Act,  236,  257 
30  &  31  Vict.,  c.  29,  Leeman's 
Act,  258. 
Sunday  statutes,  229  n. 
Stoppage  in  transitu: 

vendor's  rights,  306. 
Subrogation: 

of  insurer  into  rights  of  insured, 
238  n. 
Subscriptions: 

consideration  for  charitable,  120  n. , 
121  n. 
Substantial   performance:    see   Per- 
formance. 
Sunday:  229  n.   See  Statutes. 


Telegraph: 

contract  by,  34  n. 

negligence  of  company,  209  n. 
Tender: 

a  form  of  performance,  350. 

of  goods,  351. 

of  money,  310. 
Time: 

of  the  essence  of  the  contract  at 
common  law,  333. 

rules  of  equity  as  to,  333,  334. 

rules  of  Judicature  Act,  334. 

lapse  of,  a  form  of  discharge,  392. 
Title: 

of  assignee  of  contract,  295,  296; 
see  Parties. 
Trespass  on  the  case: 

provides  remedy  for  breach  of  ex- 
ecutory contracts,  62,  63. 


Trust: 

how  distinct  from  contract,  4,  9, 

10,  273,  274. 
declaration  of,  effect  in  contract, 
280. 

U 
Uberrima  fides: 
its  meaning,  195. 

in  what  contracts  required,  195- 
201. 
Ultra  vires: 
contracts  ultra  vires  relate  to  capa- 
city of  parties,  153,  154. 
cannot  be  ratified,  413. 
Uncertainty: 
in  offer  or  acceptance,  50. 
of  consideration  avoids  promise, 
108,  109. 
Undue  influence:  220-226. 
prevents  reality  of  consent,  162. 
how  distinct  from  fraud,  220. 
when  it  may  be  presumed,  221- 

225. 
right  to  rescind  contracts  affected 
by  it,  225,  226. 
Usage: 

evidence  of,  when  admissible,  328, 
329. 
Usury  laws: 

promise  after  their  repeal,  to  re- 
pay money  lent  at  usury, 
134, 
their  place  supplied  by  doctrine  of 
undue  influence  and  Money- 
lenders Act,  222. 

V 
Void  and  voidable: 
meaning  of  the  terms,  15-18. 

W 
Wager:  229-239. 

definition  of,  230,  231. 
legislation  respecting,  233-236. 
in  contracts  of  insurance,  231,  232, 

238,  239. 
in  transactions  on  Stock  Exchange . 

236,  257,  258. 
agreements    to    pay    differences, 

236,  237. 
money  lent  to  make,  235, 257,  264 
money  advanced  to  pay,  235,  257, 

258,  264. 
employment  to  make,  235,  258. 
money  received  in  payment  of,  235. 
money    deposited    to    abide    the 

event  of,  235,  268,  269. 
securities  in  payment  of,  235,  236, 

262-264. 
Waiver: 

of  rights  under  negotiable  instru- 
ment, 340,  389. 
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of  statutory  exemption  from  per- 
formance of  contract,  133. 

of  continuing  contract  by  infant, 
140. 

as  a  form  of  discharge,  338-340. 

of  executed  as  distinct  from  execu- 
tory contract,  117,  338-340. 
Warranty: 

of  quality  in  sale  of  goods,  173, 
175,  176. 

when  implied,  173,  378  n.,  379. 

distinct  from  condition,  186,  187, 
375-380. 

warranty  ex  post  facto,  187,  379, 
380. 

a  subsidiary  or  collateral  promise, 
375 


in  executed  contract  of  sale,  375, 
378  n. 

in    executory    contract    of    sale, 
374  n.,  378  n. 

various  uses  of  term,  378  n. 

how  distinguishable  from  condi- 
tion, 375,  376. 

of  authority,  202,  379  n.,  426. 
Wrong: 

a  source  of  obligation,  8. 

included  under  "miscarriage"  in 
29  Car.  II.,  c.  3,  §  4,  84. 

infant  liable  for  wrong  independent 
of  contract,  150. 

not  for  wrong  arising  out  of  con- 
tract, 150. 

fraud  aa  a  wrong,  180,  204,  241. 


CORRIGENDA 
P.  267,  1.  3,  for  'a  later'  read  ' another.' 

ADDENDA 

P.  105, 1. 5  from  foot,  'good  and  valuable  consideration.' 

The  distinction  still  exists.  The  Fine  Arts  Copyright  Act  1862,  25  &  26 
Viet.  c.  21,  provides  that,  where  a  painting,  drawing,  or  photograph  is  made 
for  any  person  for  good  or  valuable  consideration,  the  copyright  belongs  to 
the  person  for  whom  the  article  is  m£»de  and  not  to  the  maker. 

In  Stachemann  v.  Paton  [1906],  1  Ch.  774,  Farwell,  J.,  held  that  permission 
given  to  a  photographer  to  enter  a  school  and  take  photographs  of  the  build- 
ing and  students  —  when  the  photographer  had  offered  to  take  these  photo- 
graphs at  his  own  risk  —  was  good  consideration  within  the  meaning  of  the 
Act. 

It  can  hardly  be  supposed,  however,  that  the  photographer  did  not  attach 
some  value  to  the  permission,  and  it  may  be  questioned  whether  good  con- 
sideration, apart  from  blood  relationship,  is  ultimately  distinguishable  from 
valuable  consideration. 

P.  159, 1.  22.  Paquin  v.  Beauclerk  [1906]  A.  C.  148,  decides  that  a  married 
woman  who  has,  in  fact,  authority  from  her  husband  to  deal  with  a  trades- 
man, does  not  bind  her  separate  estate,  present  or  after-acquired,  although 
the  fact  of  her  agency  is  not  brought  to  the  knowledge  of  the  party  with 
whom  she  contracts. 

P.  213,  line  4.  'The  Moneylenders  Act  was  intended  to  apply  only  to 
persons  who  are  carrying  on  the  business  of  a  moneylender  as  a  business, 
not  to  persons  who  lend  money  as  an  incident  of  another  business,  or  to  a 
few  old  friends  by  way  of  friendship'  :  per  Farwell,  J.,  Litchfield  versus 
Dreyfus  [1906]  1  K.  B.  590. 

P.  267,  last  line.  Bonnard  v.  Dott  [1906]  1  Ch.  740.  A  contract  made  with 
a  moneylender  who  has  failed  to  register  himself  under  the  Moneylenders 
Act,  63  &  64  Vict.  c.  51,  52,  is  illegal  and  void.  The  lender  cannot  recover 
the  money  lent;  but  inasmuch  as  the  Act  was  passed  for  the  protection 
of  persons  dealing  with  moneylenders,  the  borrower,  though  he  has  entered 
into  an  illegal  contract,  may  recover  securities  placed  in  the  hands  of  the 
lender. 
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